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INTEREST OF THE AMICI CURIAE 

Amici curiae respectfully submit this brief in 
support of Prison Legal News’ (“PLN”) petition for 
writ of certiorari of the Tenth Circuit’s decision 
upholding the government’s refusal to disclose videos 
and photographs of the aftermath of an inmate’s 
murder in a federal penitentiary.1 

Amici are prisoners’ rights organizations with 
longstanding interests in the public availability of 
records concerning prison conditions.2  Amici use the 
Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, 
and state law equivalents to obtain information 
about prison conditions in order to educate the 
public, ensure compliance with legislative and 
constitutional guarantees of minimal standards of 
care for prisoners, and determine whether litigation 
is warranted to remedy extreme departures from 
those standards.   

Columbia Legal Services is a private nonprofit 
law firm in the State of Washington.  Its Institutions 
Project has for over 30 years advocated for prisoners’ 

                                                 
1 Pursuant to Supreme Court Rule 37.2(a), amici provided 10 
days notice and received the written consent of both parties to 
file this brief.  Pursuant to Supreme Court Rule 37.6, amici 
state that no counsel for a party authored this brief in whole or 
in part, and no such counsel or a party, and no person other 
than amici, their members, or their counsel made a monetary 
contribution intended to fund the preparation or submission of 
this brief.  
2 For ease of reading, amici use the term “prisons” to refer to 
the collection of public and private prisons, jails, and other 
institutions that hold individuals convicted of crimes or 
awaiting trial. 
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rights to medical care, personal safety, and other 
basic rights through negotiation, policy work, 
administrative actions, and litigation.  It appears as 
amicus on behalf of its clients. 

Florida Justice Institute, Inc. is a not-for-profit 
public interest law firm founded in 1978.  It provides 
direct representation to institutionalized persons 
challenging conditions of confinement in Florida 
prisons and jails in individual and class actions.  It 
also directs the Volunteer Lawyers’ Project for the 
United States District Court for the Southern 
District of Florida pursuant to an administrative 
order. 

The Legal Aid Society of the City of New York is 
a private organization that has provided free legal 
assistance to indigent persons in New York City 
for over 125 years. Through its Prisoners’ Rights 
Project, the Society seeks to ensure the protection 
of constitutional and statutory rights through 
litigation and advocacy on behalf of prisoners in New 
York City jails and New York State prisons. 

The Prison Law Office is a California nonprofit 
public interest law firm founded more than 30 years 
ago.  It represents individual prisoners, engages in 
class action and other impact litigation, educates the 
public about prison conditions, and provides 
technical assistance to attorneys throughout the 
country. 

Prisoners’ Legal Services was established in 
1972 to provide civil legal services to people in 
Massachusetts prisons and jails.  The office focuses 
on medical and mental healthcare, guard-on-
prisoner violence, physical conditions of confinement, 



3 

 

and segregation and isolation through 
administrative, legislative, and courtroom advocacy. 

Prisoners’ Legal Services of New York is a 
nonprofit legal services organization founded in 1976 
to provide civil legal services to indigent inmates in 
New York State correctional facilities in cases 
concerning their conditions of confinement where no 
other counsel is available. 

The Southern Center for Human Rights is a 
nonprofit public interest organization founded in 
1976 to provide legal representation to inmates 
challenging the conditions of their confinement in 
prisons and jails in the Southern United States. 

The Texas Civil Rights Project is a nonprofit 
public interest law firm founded in 1990.  It uses 
education and litigation to increase public awareness 
and improve the state of prison and jail conditions in 
Texas. 

The Uptown People’s Law Center is a nonprofit 
public interest law firm founded in 1975.  It 
represents prisoners challenging the conditions of 
their confinement in prisons and jails in Illinois. 

The Washington Lawyers’ Committee for Civil 
Rights and Urban Affairs is a nonprofit public 
interest organization founded in 1968.  Since 1989, 
its Prisoners’ Project has engaged in broad-based 
litigation, improving medical and mental health 
services, reducing overcrowding, protecting access to 
courts and the ability to participate in religious 
activities, and seeking to improve overall conditions 
at correctional facilities wherever Washington, D.C. 
inmates are held. 
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SUMMARY OF THE ARGUMENT 

1. Prison conditions must be monitored.  As this 
Court reiterated in Brown v. Plata, __ U.S. __, 131 S. 
Ct. 1910 (2011), conditions in the nation’s prisons 
are an issue of constitutional scale.  Prisoners are 
dependent upon the government for their basic 
needs, including personal safety.  The government 
accordingly owes inmates the obligation to meet 
minimum standards of care, and courts must remedy 
any failure to meet those standards.  As Brown also 
demonstrated, conditions in prisons remain a 
persistent problem.  Despite the efforts of advocates, 
prison administrators, and the courts, overcrowding, 
violence, substandard healthcare, and lack of 
opportunities for education continue to threaten the 
lives of prisoners – and, when those prisoners are 
released, the well-being of the general public. 

2. FOIA is an essential tool for monitoring prison 
conditions.  While prison conditions are of 
considerable public importance, they are largely 
shielded from view.  This nation has no 
comprehensive system of oversight, and so depends 
upon members of the public, including prisoners’ 
rights advocates such as amici, to monitor prison 
conditions.  But the public has very limited access to 
prisons, and prisoners have very limited access to 
the public and to the public records that could 
confirm their stories.  As a result, public records 
laws such as FOIA are the primary tool for members 
of the public to obtain evidence of the conditions 
under which this nation’s 2.3 million prisoners are 
held.   
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Amici have used the records received through 
FOIA and similar state laws to enforce standards, 
develop policy, and educate the public on a number 
of prison issues, including healthcare, disciplinary 
proceedings, sentence and good time calculations, 
and guards’ use of force.  The increasing use of video 
and photography in prisons has made FOIA 
particularly powerful.  Such visual evidence 
preserves an impartial view of events and can 
provide corroboration for inmate testimony. 

Litigation discovery is no substitute for FOIA.  It 
is costly to both prisoners’ advocates and prisons, 
and other goals of amici, such as policy development 
and public education, are more efficiently served 
through FOIA.  Even when litigation is appropriate, 
the use of FOIA is often necessary to meet the 
heightened pleading standards of Bell Atlantic Corp. 
v. Twombly, 550 U.S. 544 (2007), and Rule 11 
requirements. 

3. The Tenth Circuit’s decision in this matter 
warrants review because it makes FOIA less 
effective and prisons more opaque.  Its rationale for 
upholding the government’s refusal to disclose videos 
and photographs of the aftermath of a murder in a 
federal penitentiary incorrectly tilts FOIA analysis 
against disclosure, and significantly hinders efforts 
to monitor prison conditions. 

First, the court held that the public’s interest in 
disclosure was diminished because the videos and 
photographs had already been described by the 
press.  It thus improperly created a new exemption 
for “previously described visual evidence” that would 
give the government the power to choose who 
reviews videos and photographs, and created a 
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sunset on disclosure of such materials.  Because 
video and photographs provide a rare first-hand 
glimpse inside prisons, the impact of the decision on 
prison oversight is severe. 

Second, it held that the government’s use of the 
videos and photographs was a limited disclosure that 
did not mandate application of the public domain 
doctrine.  It thus ignored the purpose of FOIA and 
the constitutional and common law rights of access 
to court records, and imperiled access to a variety of 
prison records that are publicly disclosed, but not 
widely distributed. 

Third, the Tenth Circuit held that photographs 
and video not displaying active conduct by prison 
staff would add nothing new to the public 
understanding of governmental activity, and so need 
not be disclosed.  Yet everything that happens in a 
prison concerns the conduct of government actors, as 
the present case demonstrates.  Under the Tenth 
Circuit’s holding, many records reflecting the results 
of a prison’s failure to meet its basic obligations to its 
prisoners would be exempt from disclosure. 

PLN’s petition for certiorari should be granted. 

ARGUMENT 

I. PRISON CONDITIONS MUST BE 
MONITORED 

The conditions under which this nation’s 2.3 
million prisoners are held must be monitored.  See 
generally Department of Justice, Bureau of Justice 
Statistics, Correctional Populations in the United 
States, 2009, at 2 (Dec. 2010) (reporting jail and 
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prison population).  As this Court’s opinion in Brown 
reiterated, the question posed by the treatment of 
prisoners is “ ‘nothing less than the dignity of man.’ ”  
Brown, 131 S. Ct. at 1928 (quoting Atkins v. 
Virginia, 536 U.S. 304, 311 (2002)). 

As a consequence of their own actions, 
prisoners may be deprived of rights that 
are fundamental to liberty.  Yet the law 
and the Constitution demand 
recognition of certain other rights.  
Prisoners retain the essence of human 
dignity inherent in all persons.  Respect 
for that dignity animates the Eighth 
Amendment prohibition against cruel 
and unusual punishment. 

Brown, 131 S. Ct. at 1928. 

Prisoners are dependent on the government for 
their basic needs, including personal safety.  Brown, 
131 S. Ct. at 1928 (“To incarcerate, society takes 
from prisoners the means to provide for their own 
needs.  Prisoners are dependent on the State for 
food, clothing, and necessary medical care.”); Farmer 
v. Brennan, 511 U.S. 825, 832 (1994) (prison officials 
“must take reasonable measures to guarantee the 
safety of the inmates”) (internal quotation omitted).  
This obligates the government to meet certain 
minimum standards, and obligates courts to ensure 
that these standards are met.  Brown, 131 S. Ct. at 
1928 (“If government fails to fulfill this obligation, 
the courts have a responsibility to remedy the 
resulting Eighth Amendment violation.”). 

As Brown also showed, prison conditions remain 
a persistent problem in this nation.  For more than 
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40 years, federal courts have been called upon to 
remedy unconstitutional practices in the 
confinement and treatment of American prisoners.  
For early examples, see, e.g., Fullwood v. Clemmer, 
206 F. Supp. 370 (D.D.C. 1962) (permitting Black 
Muslims to hold religious meetings); Washington v. 
Lee, 263 F. Supp. 327 (M.D. Ala. 1966) 
(desegregating facilities in Alabama), aff’d, 390 U.S. 
333 (1968) (per curiam).  In the early 1980s, more 
than half of the nation’s prisoners were incarcerated 
in facilities under a court order or consent decree to 
remedy unconstitutional conditions.  In the late 
1990s, after Congress tightened limits on court 
injunctions regarding prison conditions in the Prison 
Litigation Reform Act of 1995 (“PLRA”), 110 Stat. 
1321-66 to -77 (1996), still more than a third of 
prisoners were housed in facilities under court order.  
See Margo Schlanger, Civil Rights Injunctions Over 
Time: A Case Study of Jail and Prison Court Orders, 
81 N.Y.U. L. Rev. 550, 583 (2006).  In 2005, the last 
year in which the Bureau of Justice Statistics 
(“BJS”) conducted a survey, about 1 in 8 adult 
correctional facilities were operating under court 
supervision.  Department of Justice, Bureau of 
Justice Statistics, Census of State and Federal 
Correctional Facilities, 2005, at 3 (Oct. 2008) (“2005 
Census”). 

Despite these efforts by advocates, prison 
administrators, and courts, conditions for many 
incarcerated in this nation remain deplorable.  
Overcrowding has worsened:  In 2005, the nation’s 
prisons housed 11 percent more prisoners than they 
were designed for – an increase of nine percent over 
2000.  2005 Census at 2.  In some states, prisons 
were operating at 28 to 41 percent over capacity.  Id. 
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Appendix Table 4 (California, Florida, Illinois, and 
Washington).  Violence is rampant:  There are no 
reliable figures for the number of assaults on 
inmates by other inmates and guards, see 
Commission on Safety and Abuse in America’s 
Prisons, Confronting Confinement, at 24-25 (Vera 
Institute of Justice 2006), but BJS reports an 
ongoing epidemic of rape and other sexual abuse.  1 
in 23 prison inmates and 1 in 32 jail inmates report 
being sexually victimized in the prior year alone – 
more than half by facility staff.  Department of 
Justice, Bureau of Justice Statistics, Sexual 
Victimization in Prisons and Jails Reported by 
Inmates, 2008-09, at 6 (Aug. 2010).  For juveniles, 
the rate is 1 in 8, with more than three-quarters of 
the attacks committed by staff.  Department of 
Justice, Bureau of Justice Statistics, Sexual 
Victimization in Juvenile Facilities Reported by 
Youth, 2008-09, at 3 (Jan. 2010).  Health problems 
loom large:  Inmates have very high rates of 
communicable and chronic diseases, as well as 
mental illness, see National Commission on 
Correctional Health Care, The Health Status of 
Soon-To-Be-Released Inmates: A Report to Congress 
(Vol. I), at 18, 21, 24 (May 2002), but due to “serious 
political, logistical, and financial barriers to 
improving health services in prisons and jails,” id. at 
Preface, frequently suffer from substandard care.  
See Confronting Confinement at 13 (“[M]ost 
correctional systems are set up to fail.  They have to 
care for a sick population on shoestring budgets and 
with little support from community health-care 
providers and public health authorities.”).  
Education is lacking:  Creative programming that 
could put inmates’ energies to productive use and 
prepare them for re-entry is rarely provided.  
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Confronting Confinement at 28 (only five percent of 
prisoners were enrolled in any form of post-
secondary education; of these, 89 percent were found 
in just 15 state systems). 

These conditions warrant close attention not 
only because “[p]risoners retain the essence of 
human dignity inherent in all persons,” Brown, 131 
S.Ct. at 1928, but also because of the effect on the 
general public when prisoners subject to such 
conditions return home.  In 2009, for example, 
730,000 former prisoners were released, Department 
of Justice, Bureau of Justice Statistics, Prisoners in 
2009, at 4 (Dec. 2010), bringing their physical and 
mental illnesses, their experiences behind bars, and 
their work skills or lack thereof with them.  As the 
blue-ribbon Commission on Safety and Abuse in 
America’s Prisons explained, “What happens inside 
jails and prisons does not stay inside jails and 
prisons.”  Confronting Confinement at 11. 

II. PRISON CONDITIONS CANNOT BE 
EFFECTIVELY MONITORED WITHOUT 
FOIA 

While prison conditions need to be monitored, 
they are largely shielded from view.  Prisoners “exist 
in a shadow world that only dimly enters our 
awareness.”  O’Lone v. Estate of Shabazz, 482 U.S. 
342, 354-55 (1987) (Brennan, J., dissenting).  FOIA 
casts a light into that shadow world, and so is 
critical to the public’s understanding of prison 
conditions. 

American prisons are notoriously opaque.  
Unlike most Western nations, the United States has 
no “formal and comprehensive system in place 
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providing for regular, external review of all prisons 
and jails.”  Michael B. Mushlin & Michele Deitch, 
Opening Up a Closed World: What Constitutes 
Effective Prison Oversight?, 30 Pace L. Rev. 1383, 
1385 (2010).  This nation is thus particularly reliant 
for oversight on prisoners’ rights organizations such 
as amici, the press, and other members of the public.  
Yet these groups have very limited access to prisons.  
Without authorization from prison officials, they 
cannot tour facilities, review prison documents, or – 
absent an attorney-client relationship – speak with 
prisoners.  See, e.g., 28 C.F.R. § 540.40 et seq. 
(visitation regulations). 

The barriers face both ways.  It is also very 
difficult for prisoners to share information about 
their experiences with those outside the prison.  
Their contacts with family, friends, and the groups 
that can assist them are sporadic.  Prisoners also 
frequently lack the documents and other records 
necessary to confirm their stories:  They have limited 
rights to obtain or keep records from their own files, 
and no access to the files of the facility as a whole.  
See, e.g., 28 C.F.R. §§ 513.40 to -42 (regulating 
prisoner access to personal files, and providing no 
access to facility files beyond certain rules and policy 
statements). 

The public cannot rely on voluntary disclosure by 
the prisons.  In the experience of amici, prison 
officials are not forthcoming.  Very few details about 
confinement conditions are released to the public or 
published on prison websites.  The federal Bureau of 
Prisons (“BOP”) and state prison administrators 
have not historically responded to amici’s requests 
for information or records unless sent under FOIA or 
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its state law equivalents.  The records received 
under these laws are thus critical to amici’s 
performance of their mission of prison oversight.  
They permit amici to participate in formal or 
informal resolution of prison condition issues, 
development of policy, and public education – 
activities that benefit not just prisoners, but the 
institutions themselves.  See Michele Deitch, 
Distinguishing the Various Functions of Effective 
Prison Oversight, 30 Pace L. Rev. 1438, 1444 (2010)  
(“External oversight also benefits administrators by 
providing them with the objective feedback they 
need about their performance.”). 

For example, amici have used FOIA and similar 
state law requests to: 

• Collect and analyze complaints about 
medical treatment, resulting in a public 
report on healthcare in state prisons. 

• Perform in-depth reviews of prison 
disciplinary hearings to confirm that 
procedural and substantive 
requirements are met. 

• Review inmate records to determine 
whether sentences or good time credits 
have been properly calculated. 

• Compare facility or departmental 
programs to determine which best 
address inmate needs and which are 
insufficient. 

• Monitor inmate grievances to identify 
trends or systemic issues of concern.  
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• Investigate alleged incidents of 
brutality to evaluate the prisoner’s 
injuries, the explanations of prison 
staff, and the credibility of both inmate 
and staff to determine whether 
administrative advocacy or litigation is 
warranted. 

• Obtain death investigation reports in 
order to determine whether an inmate’s 
death might give rise to a wrongful 
death claim. 

Similarly, media have used records received in 
FOIA or similar requests to document the failure of 
administrators to protect inmates from rape, guards’ 
physical abuse of juveniles, and deficiencies in prison 
healthcare services.  See, e.g., Jeff Seidel, Sexual 
assaults on female inmates went unheeded, Detroit 
Free Press, Jan. 4, 2009 (first of five part series) 
(noting that the paper relied on “transcripts and 
videotapes obtained through the state Freedom of 
Information Act”); Holly Becka & Doug J. Swanson, 
Prisons rife with physical abuse: Guards struck 
inmates, stood idle during beatings, Dallas Morning 
News, Mar. 9, 2007 (reporting review of records 
obtained through Texas Public Information Act); 
Paul von Zielbauer, As Health Care in Jails Goes 
Private, 10 Days Can Be a Death Sentence, N.Y. 
Times, Feb. 27, 2005 (first of three part series) 
(noting that the paper reviewed “thousands of pages 
of public and internal company documents, state and 
city records, and every New York State report on 
deaths under [a private] company’s care”). 

The increasing use of video and photographs in 
prisons has made FOIA particularly powerful.  
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Because public access to prisons is so limited, video 
recordings and photographs provide a rare first-hand 
glimpse inside these institutions.  They also preserve 
an impartial view of events and so can provide 
important corroboration of prisoner testimony, which 
may be viewed with skepticism by prison 
administrators and the courts.  For example, one 
amicus received a report that an inmate had been 
tasered 22 times, including multiple shocks while he 
was strapped to a backboard.  When the amicus 
received a video of the incident, it confirmed the 
inmate’s story.  In another case, an inmate claimed 
to have been beaten by a guard so severely that he 
suffered a ruptured spleen.  As soon as the amicus 
requested a copy of the video that had been taken of 
the incident, the prison’s attorneys offered the 
inmate a monetary settlement.  This Court has 
recognized the power of video and photographs, and 
their particular salience in law enforcement and 
prison cases, by attaching them to recent opinions.  
See Brown, 131 S. Ct. at 1924 & Appx. B, C 
(attaching photographs of California prison 
conditions); Scott v. Harris, 550 U.S. 372, 379 n.5 
(2007) (attaching videotape of car chase). 

Litigation discovery devices are not effective 
substitutes for access under FOIA.  Litigation is 
costly, and the organizations and advocates that 
represent inmates generally operate on shoestring 
budgets.  Government budgets are similarly 
strained.  If advocates are forced to rely on inmate 
testimony alone, they may expend both their own 
and government resources seeking information 
through litigation that could have been provided 
more efficiently through FOIA, and that might have 
made it possible to avoid litigation entirely:  Ongoing 
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access to records permits advocates to identify 
problems before they cause harm and assist prison 
administrators in remedying them without court 
intervention.  Even successful litigation does not 
guarantee access to prison records.  Under the 
PLRA, injunctive relief is to be “narrowly drawn” 
and limited to the proven “violation of [a] Federal 
right,” 18 U.S.C. § 3626(a)(1)(A), and so amici cannot 
rely on discovery to monitor problems that arise in 
areas unrelated to the original injunction.  
Additionally, reform through litigation is not the 
only or even the preferred goal of prisoners’ rights 
organizations.  Amici and similar organizations also 
seek to improve prison conditions through the 
development of legislative and administrative policy 
and public education, goals served more efficiently 
through the use of FOIA and similar state laws. 

Even when litigation is appropriate, the use of 
FOIA is arguably necessitated by this Court’s own 
precedent and Rule 11 of the Federal Rules of Civil 
Procedure.  Under Twombly, complaints must be 
based not on generalized allegations, but on specific 
factual allegations that show enough heft to state a 
plausible claim for relief.  Twombly, 550 U.S. at 562-
63; see also Ashcroft v. Iqbal, 556 U.S. __, 129 S. Ct. 
1937, 1940-41 (2009).  Rule 11 requires counsel to 
make a reasonable inquiry into the factual 
contentions of a complaint before filing.  Fed. R. Civ. 
P. 11(b).  Without the records provided in response 
to FOIA requests, amici would often have great 
difficulty meeting these requirements. 

FOIA and its state law equivalents are thus 
essential to amici’s oversight of prison conditions, 
enforcement of constitutional and legislative 
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guarantees, and education of the public about the 
“shadow world,” Estate of Shabazz, 482 U.S. at 354-
55 (Brennan, J. dissenting), of this nation’s prisons. 

III. THE DECISION BELOW MAKES FOIA 
LESS   EFFECTIVE AND PRISONS MORE 
OPAQUE 

PLN’s petition compellingly presents the law 
pertinent to its FOIA requests and the Tenth 
Circuit’s decision, and amici do not repeat it at 
length here.  They write instead to highlight the 
impact of the decision below on prison oversight. 

Under the Act, all public records are subject to 
disclosure unless the government can demonstrate 
that they meet a statutory exemption.  Milner v. 
Dep’t of Navy, __ U.S. __, 131 S. Ct. 1259, 1261-62 
(2011).  The statutory exemptions are “exclusive” 
and “narrowly construed.”  Id. at 1262.  Where the 
government withholds records under Exemption 7(C) 
in the name of individual privacy interests, the 
public’s interest in disclosure must be balanced 
against the private interest in nondisclosure.  Nat’l 
Archives & Records Admin. v. Favish, 541 U.S. 157, 
171 (2004).  Finally, two circuits have held that 
documents that have entered the public domain 
must be disclosed even if they qualify for an 
exemption.  See Cottone v. Reno, 193 F.3d 550, 553-
56 (D.C. Cir. 1999); Inner City Press/Cmty. On the 
Move v. Bd. of Governors of the Fed. Reserve Sys., 
463 F.3d 239, 248-49 (2d Cir. 2006). 

The Tenth Circuit upheld the government’s 
refusal to disclose videos and photographs of the 
aftermath of William and Rudy Sablan’s murder of 
Joey Jesus Estrella at the United States 
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Penitentiary in Florence, Colorado (“USP-Florence”).  
It held that the interests of Mr. Estrella’s family in 
mourning his death in private outweighed the 
public’s interest in using the records to understand 
the circumstances of Mr. Estrella’s death and the 
government’s decision to seek the death penalty 
against the Sablans.  App. 13.3  The court also held 
that the government’s use of the materials as 
exhibits and display of them in open court during the 
Sablans’ separate murder trials did not place them 
in the public domain.  App. 17-18.  In so doing, the 
Tenth Circuit incorrectly construed several of the 
components of FOIA analysis against disclosure, and 
significantly hindered efforts to monitor prison 
conditions. 

First, the court below upheld the government’s 
refusal to disclose the videos and photographs 
because the records had only been disclosed to the 
limited number of persons who had been present in 
the courtroom at the time of the trials.  App. 9-10.  
But this Court’s precedent acknowledges no doctrine 
of limited public disclosure.  Public records are 
public; there is no in-between.  Cox Broad. Corp. v. 
Cohn, 420 U.S. 469, 494-95 (1975) (“the interests in 
privacy fade when the information involved already 
appears on the public record”).  The notion of a 
“limited disclosure” is also irreconcilable with the 
purpose of FOIA and the constitutional and common 
law rights of access to public records – i.e., to ensure 
that they remain available to the public.  U.S. Dep’t 
of Justice v. Reporters Comm. for Freedom of the 
Press, 489 U.S. 749, 772 (1989) (FOIA’s “basic 
                                                 
3 References to “App.” are to the appendix attached to PLN’s 
petition. 
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purpose” is “to open agency action to the light of 
public scrutiny”) (internal quotation omitted); Nixon 
v. Warner Commc’ns, Inc., 435 U.S. 589, 597 (1978) 
(right to inspect public records serves “the citizen’s 
desire to keep a watchful eye on the workings of 
public agencies”).  The Tenth Circuit’s approach 
turns these rights of access on their head, 
conditioning them on the very barriers that they 
were intended to avoid. 

The court’s rationale would also extend to many 
important prison records.  The government often 
discloses documents to public bodies to justify its 
choices in the operation of prisons.  It might disclose 
figures about prison overcrowding to legislators to 
justify a request for budget increases; it might 
disclose information about prison medical staffing 
needs to an agency responsible for hiring physicians; 
it might disclose evidence of a physician’s or staff 
member’s misconduct to a court or other public body 
in its efforts to discipline that individual.  Under the 
Tenth Circuit’s approach, these public disclosures 
would all be characterized as “limited,” because the 
records were only shared with those who happened 
to be present in the moment, and would therefore be 
exempt from disclosure. 

Second, the court below held that the public’s 
interest in the disclosure of the videos and 
photographs was diminished because they had 
already been described by the press.  App. 11-13.  It 
thus effectively created a new FOIA exemption for 
video and photographic records that have already 
been the subject of discussion, ignoring the basic 
tenet of FOIA law, reiterated by this Court this 
term, that FOIA’s statutory exemptions are 
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“exclusive” and “must be narrowly construed.”  
Milner, 131 S. Ct. at 1262.  This holding is also 
inconsistent with the treatment of written 
documents under the Act:  FOIA would never be 
satisfied by the government’s decision to disclose a 
paraphrase of a written document.  The public is 
entitled to the public record, not a description of it.  
As this Court acknowledged by attaching visual 
materials to its opinions in Brown and Scott, there is 
no substitute for the raw image.  See Brown, 131 S. 
Ct. at 1924 & Appx. B, C; Scott, 550 U.S. at 379 n.5. 

The Tenth Circuit’s approach has significant 
policy implications.  It places in the hands of the 
government the ability to control which citizens are 
permitted to have first-hand access to visual records.  
Under the Tenth Circuit’s approach, the government 
could elect to release videos to certain press outlets 
or groups, wait for them to describe their contents, 
and then refuse to disclose them to any other groups 
on the grounds that they had already been 
sufficiently described.  It also essentially creates a 
sunset on the government’s obligation of disclosure:  
Videos and photographs are subject to disclosure 
until they have been sufficiently reviewed, and then 
they can be withheld. 

If this were the law, prison oversight would be 
hamstrung.  As noted above, video and photographs 
are powerful evidence of prison conditions.  They 
provide a rare glimpse into an otherwise closed 
world and an important independent record of 
events that have only interested witnesses.  They 
can also provide important corroboration of prisoner 
testimony, which may be viewed with skepticism by 
courts and is often subject to impeachment with the 
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prisoner’s conviction.  See Fed. R. Evid. 404(b).  Such 
video records are becoming increasingly prevalent.  
As with law enforcement, a growing number of 
prisons and jails use videotape to document 
incidents inside their institutions.  As the BOP did 
here, and as in the examples discussed elsewhere in 
this brief, administrators increasingly use video 
cameras to document staff responses to assaults, 
disciplinary infractions, or other events.  The 
benefits of this practice, which protects the 
institutions from unjustified accusations and 
inmates from abuses of power, would be significantly 
lessened if the government could determine who was 
entitled to review them, and for how long they would 
remain public. 

Third, the Tenth Circuit held that the public’s 
interest in understanding the circumstances of Mr. 
Estrella’s murder was diminished because the video 
and photographs “do[] not depict any BOP conduct 
prior to Estrella’s death.”  App. 12.  This is a 
cramped view of prison life.  Everything that occurs 
inside a prison concerns the conduct of government 
actors.  There is no “private realm” within this 
nation’s correctional institutions.  Inmates have no 
recognized expectation of privacy while incarcerated.  
Hudson v. Palmer, 468 U.S. 517, 525-28 (1984).  
They have no control over where they are housed or 
who their cellmates are.  They have no control over 
overcrowding, segregation policies, guard shifts, or 
security measures.  Every decision about an inmate’s 
life is made by legislators or prison administrators.  
As Justice Brennan observed: 

Prison is a complex of physical 
arrangements and of measures, all 
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wholly governmental, all wholly 
performed by agents of government, 
which determine the total existence of 
certain human beings (except perhaps 
in the realm of the spirit, and inevitably 
there as well) from sundown to 
sundown, sleeping, waking, speaking, 
silent, working, playing, viewing, 
eating, voiding, reading, alone, with 
others. 

Estate of Shabazz, 482 U.S. at 354-55 (Brennan, J., 
dissenting) (quoting Morales v. Schmidt, 340 F. 
Supp. 544, 550 (W.D. Wis. 1972)). 

As a consequence of this total control over 
inmates’ lives, prison officials must provide for their 
basic needs, Brown at 1928, including protecting 
them from assaults by guards and other inmates, 
Hudson, 468 U.S. at 526.  The result of a failure to 
meet these obligations is a matter of public interest, 
and the public records reflecting it are subject to 
disclosure. 

The circumstances of this particular murder 
offer a stark illustration of how governmental 
activity is implicated in every facet of a prisoner’s 
life.  Mr. Estrella was murdered while housed in a 
maximum security federal penitentiary and in a 
special housing unit designed to segregate prisoners 
who represent a threat to other inmates.  28 C.F.R. 
§ 541.21.  His murderers were two cellmates with 
sharp weapons who were apparently intoxicated.  
Every detail of this crime concerns BOP action or 
inaction:  Why were three inmates housed in a cell 
intended for administrative segregation?  How did 
the Sablans obtain weapons and alcohol?  Why did it 
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take guards so long to respond that the Sablans had 
time to mutilate Mr. Estrella’s body?  The 
importance of these questions is heightened by the 
extreme levels of violence and high incidence of 
officer misconduct that have been documented at 
USP-Florence and described in PLN’s petition.  The 
public should not be forced to rely for its answers on 
a partial record and second-hand descriptions. 

If allowed to stand, the Tenth Circuit’s holding 
would undermine prison oversight efforts.  It would 
permit the government to withhold documents about 
any assault by one inmate on another, unless it 
“depicted” prison staff conduct.  It could also apply in 
other situations where the results of prison staff’s 
failures, but not their conduct, were depicted – for 
example, the outcomes of substandard healthcare, 
the overcrowding caused by insufficient cell space, or 
the harm caused by a failure to maintain basic 
heating, water, and sanitation in a facility.  These 
are the very types of images this Court attached to 
its opinion in Brown, 131 S. Ct. at 1924 & Appx. B, 
C. 

The images at issue here are brutal.  Yet we 
cannot flinch from the ugly consequences of our 
institutional failures.  FOIA requires disclosure of 
public records that do not satisfy any exemption, 
regardless of how graphic or distressing they may be.  
The Eighth Amendment requires that we confront 
the often brutal nature of prison life and that courts 
intervene when necessary to remedy constitutional 
violations.  Without robust access under FOIA to 
prison records – including video and photographs – 
amici and other members of the public will not be 
able to provide effective oversight, we will remain 



23 

 

ignorant of the operation of institutions that affect 
millions of Americans, and constitutional violations 
will go without remedy. 

CONCLUSION 

For the foregoing reasons, this Court should 
grant the petition for writ of certiorari of Prison 
Legal News. 
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