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__________

ON APPLICATIONS FOR A STAY OF EXECUTION

__________

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE
IN SUPPORT OF APPLICATIONS FOR A STAY

__________

The Solicitor General, on behalf of the United States,

respectfully files this brief as amicus curiae in support of the

applications for a stay of execution.  The imminent execution of

petitioner would place the United States in irreparable breach of

its international-law obligation to afford petitioner review and

reconsideration of his claim that his conviction and sentence were

prejudiced by Texas authorities’ failure to provide consular

notification and assistance under the Vienna Convention on Consular

Relations.  This Court has made clear that Congress has the

constitutional authority to provide a federal remedy that would

bring the United States into compliance with its international
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legal obligation.  Legislation has been introduced in the United

States Senate, with the full support of the Executive Branch, to

achieve this objective.  The Attorney General and the Secretary of

State have submitted a joint letter to the Chairman of the Senate

Judiciary Committee attesting to the government’s strong support

for the legislation. 

Ensuring that the United States complies with its internation-

al obligations regarding consular notification and access serves

vital national interests.  These interests include protecting

Americans abroad, fostering cooperation with foreign nations, and

demonstrating respect for the international rule of law.  The

recently introduced Senate bill that would bring the United States

into compliance, however, cannot be enacted before petitioner’s

scheduled July 7, 2011, execution date.  To permit Congress a

reasonable period in which to act on the bill, a stay of execution

until the adjournment of the current session of Congress (which

must occur by January 3, 2012) is therefore warranted.  This Court

has authority to grant a stay under the All Writs Act, 28 U.S.C.

1651, and doing so would accord with the Court’s traditional

standards and serve compelling national interests.1 

1 Petitioner has also filed a petition for a writ of
certiorari (No. 11-5001) and a petition for an original writ of
habeas corpus (No. 11-5002).  This brief is not being filed in
support of those petitions.  Rather, as explained at pp. 22-23,
infra, the grant of a stay is appropriate in aid of this Court’s
future jurisdiction to review the judgment in a proceeding under
the Consular Notification Compliance Act of 2011, S. 1194, 112th
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STATEMENT

1. In 1969, the United States ratified the Vienna Convention

on Consular Relations (Vienna Convention), done Apr. 24, 1963,

21 U.S.T. 77, 596 U.N.T.S. 261.  Article 36 of the Convention

obligates states to inform a detained foreign national that he may

receive the assistance of his country’s consulate and to notify the

consulate and allow access if the individual so requests. 

21 U.S.T. 100-101, 596 U.N.T.S. 292-294.

In 1969, the United States also ratified the Optional Protocol

Concerning the Compulsory Settlement of Disputes (Optional

Protocol), done Apr. 24, 1963, 21 U.S.T. 325, 596 U.N.T.S. 487. 

See 21 U.S.T. 77, 700 U.N.T.S. 368.  The Optional Protocol provides

that “[d]isputes arising out of the interpretation or application

of the [Vienna] Convention shall lie within the compulsory

jurisdiction of the International Court of Justice.”  21 U.S.T. at

326, 596 U.N.T.S. at 488.2  In addition, Article 94 of the Charter

of the United Nations (U.N. Charter), 59 Stat. 1051, another Treaty

ratified by the United States, provides that “[e]ach member of the

United Nations undertakes to comply with the decision of the

International Court of Justice in any case to which it is a party.”

Cong. (June 14, 2011), a bill currently pending in the Senate.

2 In 2005, the United States withdrew from the Optional
Protocol.  See Letter from Condoleezza Rice, Secretary of State, to
Kofi A. Annan, Secretary-General of the United Nations (Mar. 7,
2005), http://www.state.gov/documents/organization/87288.pdf.



4

In Case Concerning Avena & Other Mexican Nationals (Mex. v.

U.S.), 2004 I.C.J. 12 (Mar. 31) (Avena), the International Court of

Justice (ICJ) determined that the United States had violated

Article 36 of the Vienna Convention by failing to inform 51 Mexican

nationals, including petitioner, of their Vienna Convention rights,

and by failing to notify consular authorities of the detention of

49 Mexican nationals, including petitioner.  Id. at 71 ¶ 153.  The

ICJ determined that the appropriate remedy for those violations

“consists in the obligation of the United States of America to

provide, by means of its own choosing, review and reconsideration

of the convictions and sentences of [affected] Mexican nationals.” 

Id. at 72 ¶ 153.  The court stated that review and reconsideration

should occur through a judicial process, id. at 65-66 ¶¶ 140-141,

that the relevant inquiry in that process would be whether the

treaty violation caused actual prejudice to the defendant, id. at

60 ¶ 121, and that procedural-default rules could not bar that

review, id. at 57 ¶ 113.

In 2005, President George W. Bush determined that the United

States would discharge its international-law obligations under

Avena by “having State courts give effect” to Avena in the cases,

including petitioner’s, that were addressed in that decision. 

Medellin v. Texas, 552 U.S. 491, 503 (2008) (Medellin II).  In

Medellin II, however, this Court held that “neither Avena nor the

President’s Memorandum constitutes directly enforceable federal law
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that pre-empts state limitations on the filing of successive habeas

petitions.”  Id. at 498-499.  The Court recognized that “the ICJ’s

judgment in Avena creates an international-law obligation on the

part of the United States,” id. at 522, and it observed that

Congress could give that judgment domestic effect “through

implementing legislation,” id. at 520. 

2. Petitioner is a Mexican national who has resided in the

United States since he was two years old.  In 1995, he was

convicted of capital murder in a Texas state court and was

sentenced to death for kidnapping, raping, and murdering a 16-year-

old girl.  The prosecution’s evidence at his trial included two

incriminating statements he made to the police during non-custodial

interviews on the day of the murder.  See Leal v. Dretke, Civ. No.

SA-99-CA-1301-RF, 2004 WL 2603736, at *2-*7 (W.D. Tex. Oct. 20,

2004), certificate of appealability denied, 428 F.3d 543 (5th Cir.

2005), cert. denied, 547 U.S. 1073 (2006).  

While his direct appeal was pending, petitioner notified the

Mexican government of his conviction and sentence.  He did not,

however, raise any claim related to the violation of the Vienna

Convention.  See Leal v. Quarterman, Civ. No. SA-07-CA-214-RF, 2007

WL 4521519, at *3 (W.D. Tex. Dec. 17, 2007), aff’d in part and

vacated in part, 573 F.3d 214 (5th Cir. 2009).  The Texas Court of

Criminal Appeals affirmed his conviction, Leal v. State, No. 72,210
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(Feb. 4, 1998) (en banc), and this Court denied certiorari,

525 U.S. 1148 (1999).  

3. Petitioner sought habeas corpus relief in state court,

claiming, among other things, that Texas’s failure to afford him

consular notification and access required suppression of the

incriminating statements he made to the police.  The Texas trial

court rejected that claim on the merits, finding that because

petitioner was not in custody at the time he was interviewed by the

police, Vienna Convention obligations were not triggered and,

accordingly, his statements were not obtained in contravention of

the Vienna Convention.  Ex parte Leal, No. 94-CR-4696-WI, slip op.,

at 68 (Tex. 186th Dist. Ct. Apr. 23, 1999).  The Texas Court of

Criminal Appeals likewise denied relief based on the trial court’s

findings and its own review.  Ex parte Leal, No. WR-41,743-01 (Tex.

Crim. App. Oct. 20, 1999).

Petitioner then sought federal habeas corpus relief.  His

petition was based on ineffective assistance of trial counsel; he

did not assert any claims based on the Vienna Convention.  See Leal

v. Dretke, 2004 WL 2603736, at *1.  The district court denied

relief, see id. at *10-*20, and the court of appeals denied a

certificate of appealability, 428 F.3d 543 (5th Cir. 2005), cert.

denied, 547 U.S. 1073 (2006).

4. Following the ICJ’s decision in Avena, petitioner filed 

a second petition for state habeas corpus relief, arguing that
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Avena -- and President Bush’s Memorandum directing its

implementation -- obligated the state courts to provide judicial

review and reconsideration of his defaulted Vienna Convention

claim.  The Texas Court of Criminal Appeals summarily denied the

petition, Ex parte Leal, No. WR-41,743-02, 2007 WL 678628 (Mar. 7,

2007), and, after the decision in Medellin II, this Court denied

certiorari, 552 U.S. 1295 (2008).

Thereafter, petitioner filed a second federal habeas corpus

petition, again relying on Avena and the President’s determination

to implement it through review and reconsideration in the state

courts.  The district court dismissed the petition as second or

successive.  Leal v. Quarterman, 2007 WL 4521519, at *4-*5; see

28 U.S.C. 2244(b)(3).  Despite determining that it was required “to

dismiss [the petition] without prejudice for lack of jurisdiction,”

id. at *5, however, the court went on to find “no arguable merit”

to petitioner’s claim that he had sustained “actual prejudice”

within the meaning of Avena as a result of the Vienna Convention

violation, id. at *7.  Conducting what it described as the judicial

review and reconsideration required by Avena, the court stated that

there was “little the Mexican government could have done to aid

petitioner’s trial counsel.”  Id. at *17.

The court of appeals affirmed in part and vacated in part. 

Leal Garcia v. Quarterman, 573 F.3d 214 (5th Cir. 2009).  The court

held that the petition was not “second or successive” under Section
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2244 because it was based on the President’s Memorandum

implementing Avena, which was not available while the first federal

habeas petition was pending.  Id. at 223-224.  The court of appeals

nevertheless dismissed the petition with prejudice based on this

Court’s intervening decision in Medellin II, although it observed

that petitioner could file another petition in the event that

Congress passed legislation requiring state compliance with Avena. 

Id. at 224 & n.54.  Finally, the court of appeals vacated the

district court’s analysis of whether petitioner had been prejudiced

by the Vienna Convention violation, explaining that “the district

court’s determination [was] based on its erroneous assumption of

hypothetical jurisdiction.”  Id. at 216 n.4, 224-225.

5. On June 14, 2011, after extensive consultation with the

Department of State and the Department of Justice, Senator Leahy

introduced the Consular Notification Compliance Act of 2011 (CNCA),

S. 1194, 112th Cong. (App., infra, 1a-9a), in the United States

Senate.  The bill provides that, “[n]othwithstanding any other

provision of law, a Federal court shall have jurisdiction to review

the merits of a petition claiming a violation of Article 36(1)(b)

or (c) of the Vienna Convention  *  *  *  , filed by an individual

convicted and sentenced to death by any Federal or State court.” 

CNCA § 4(a)(1).  It also requires the district court to grant a

stay of execution if necessary to consider such a petition, CNCA

§ 4(a)(2), and it provides that no petition filed within a year of
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the enactment of the bill “shall be considered a second or

successive habeas corpus application or subjected to any bars to

relief based on pre-enactment proceedings,” CNCA § 4(a)(5).  To

obtain relief, the petitioner must make a showing of “actual

prejudice to [his] criminal conviction or sentence as a result of

the violation.”  CNCA § 4(a)(3).  The Secretary of State and the

Attorney General have jointly written to Senator Leahy to express

the Executive Branch’s strong support for the CNCA.  See Letter

from Hillary Rodham Clinton, Secretary of State, and Eric H.

Holder, Jr., Attorney General, to Senator Patrick J. Leahy (Jun.

28, 2011) (State/Justice Letter) (App., infra, 10a-12a).

6. Petitioner is scheduled to be executed on July 7, 2011. 

On June 16, he filed a motion under Federal Rule of Civil Procedure

60(b) to reopen the judgment dismissing his federal habeas

petition; he also sought a stay of execution.  Leal Garcia v.

Thaler, Civ. No. SA-07-CA-214-OG, 2011 WL 2479868 (W.D. Tex. June

21, 2011).  He argued that the reopening and stay were justified

based on the introduction of the CNCA in the Senate.  The district

court dismissed the Rule 60(b) motion, treating it as a successive

habeas corpus petition because the court of appeals had previously

denied petitioner’s Vienna Convention claim on the basis of

Medellin II.  Id. at *6-*7.  The court also denied a stay, noting

that “[t]he filing of proposed legislation which might one day

afford petitioner a remedy in the state or federal courts does not,
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standing alone, justify a stay of execution.”  Id. at *8.  The

court observed that, in Medellin v. Texas, 554 U.S. 759 (2008) (per

curiam) (Medellin III), this Court had denied a stay of execution

based on such a claim, in the absence of any representation by the

Executive Branch that there was a likelihood of action on the

proposed legislation.  2011 WL 2479868 at *8.  The district court

concluded that petitioner’s bare assertions about the likelihood of

the legislation’s enactment were too speculative to warrant the

issuance of a stay in the absence of any “genuine progress” toward

“actual passage” of the legislation.  Id. at *8-*9.

In addition, on June 16, petitioner filed a third federal

habeas corpus petition and motion for a stay of execution, relying

on the introduction of the CNCA in the Senate.  Leal Garcia v.

Thaler, Civ. No. SA-11-CA-82-OG, 2011 WL 2479912 (W.D. Tex. June

22, 2011).  The district court dismissed the petition, without

prejudice, as “plainly without arguable merit” under Rule 4 of the

Rules Governing Section 2254 Cases, on the ground that “the filing

of a legislative proposal in the form of a bill is of no legal

consequence” and provides “no arguable legal basis for federal

habeas corpus relief.”  Id. at *16.  The district court also denied

petitioner’s stay motion for the reasons that it had denied

petitioner’s stay request in connection with his Rule 60(b) motion,

id. at *17-*19, and denied a certificate of appealability, id. at

*21.
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The court of appeals also denied a certificate of appeal-

ability and petitioner’s request for a stay of execution.  Leal

Garcia v. Thaler, No. 11-70022, slip op. (5th Cir. June 30, 2011)

(per curiam).  The court concluded that reasonable jurists would

not disagree with the district court’s conclusion that petitioner

does not have “a due process right to remain alive until the

proposed Avena legislation becomes law.”  Id. at 6.  It further

determined that the “pure speculation of future legislation that

could aid [petitioner] in some way does not give rise to a

substantial claim upon which [a stay of execution] may be granted.” 

Id. at 9.

7. On June 23, petitioner sought state habeas corpus relief

and a stay of execution in light of the pendency of the CNCA.  On

June 27, the Texas Court of Criminal Appeals denied the petition

and denied a stay.  Ex parte Leal, No. WR-41,743-03.  Justice Price

concurred, joined by Justices Johnson and Alcala, observing that

petitioner “finds himself in possession of an apparent right under

international law” but without a judicial remedy under Texas law. 

Ibid.

ARGUMENT

This case implicates United States foreign-policy interests of

the highest order.  Indeed, this Court has recognized those

interests to be “plainly compelling.”  Medellin II, 552 U.S. at

524.  Petitioner’s execution would cause irreparable harm to those
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interests by placing the United States in irremediable breach of

its international-law obligation, imposed by the ICJ’s judgment in

Avena, to provide judicial review of petitioner’s Vienna Convention

claim.  That breach would have serious repercussions for United

States foreign relations, law-enforcement and other cooperation

with Mexico, and the ability of American citizens traveling abroad

to have the benefits of consular assistance in the event of

detention.  

Efforts on the part of Congress and the Executive Branch to

satisfy the United States’ obligation under Avena have resulted in

the recent introduction in the Senate of the Consular Notification

Compliance Act (CNCA).  The CNCA would provide petitioner the

procedural remedy that the United States is obligated to provide

under international law:  review and reconsideration of his Vienna

Convention claim.  The CNCA is currently under active consideration

in Congress; the Chairman of the Senate Judiciary Committee has

announced his intent to hold a hearing on the bill in July.  App.,

infra, 16a.  The Executive Branch participated in the development

of the legislation and the Secretary of State and the Attorney

General have publicly expressed their strong support for its

enactment.  See State/Justice Letter, App., infra, 10a-12a.  That

support distinguishes this case from Medellin III, in which this

Court held that the possibility of enactment of a previous bill was

“too remote” to warrant the issuance of a stay, in the absence of
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any statement from the Executive Branch about the likelihood of

Congressional action.  554 U.S. at 759-760; see id. at 760 (“The

Department of Justice of the United States is well aware of these

proceedings and has not chosen to seek our intervention.”).  While

enactment of the Senate bill cannot be assured, in developing and

advancing this legislation, the political branches, acting in

coordination, have made greater efforts to achieve compliance with

Avena than at any previous time.3

Given these circumstances -- petitioner’s imminent execution

date, the breach of United States’ legal obligations that will

ensue, the significant and detrimental foreign-policy consequences

that will follow from such a breach, and the pendency of

legislation that would avert those harms -- the Court should stay

petitioner’s execution until the adjournment of the current session

of Congress (which must occur no later than January 3, 2012) in

order to allow the United States additional time to meet its

international-law obligations.  The exercise of this Court’s

discretion to grant such a stay is consistent with the equitable

3 Senator Leahy introduced an amendment to address Avena in
the FY 2011 Department of State, Foreign Operations, and Related
Programs Appropriations Act, S. 3676, § 7082 (July 29, 2010).  That
amendment, however, did not have the full support of the Executive
Branch, and it failed to move forward when negotiations over the
budget reached impasse in the fall of 2010.  That earlier effort
provides no basis for assessing the prospects of the CNCA, which
was carefully crafted through extensive executive-congressional
discussions, is slated for a hearing, and enjoys high-level
executive support.
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principles that have guided this Court’s decisions with respect to

stays of execution.  

Ordinarily, for the Court to grant a stay in a capital case,

“there must be a reasonable probability that four Members of the

Court would consider the underlying issue sufficiently meritorious

for the grant of certiorari or the notation of probable

jurisdiction; there must be a significant possibility of reversal

of the lower court’s decision; and there must be a likelihood that

irreparable harm will result if that decision is not stayed.” 

Barefoot v. Estelle, 463 U.S. 880, 895 (1983) (citation and

internal quotation marks omitted).  In this case, those factors

must be tailored to the basis for the requested stay, i.e., the

introduction of legislation in Congress would, if enacted, afford

petitioner the review and reconsideration that the United States

has an undisputed international-law obligation to provide.  The

application of the traditional stay factors in this context must

consider whether petitioner would have a right to federal-court

review and a stay of execution under the legislation that has been

introduced; whether petitioner -- and vital national interests –-

would be irreparably harmed by denial of a stay; whether the grant

of the stay would cause significant harm to the State of Texas; and

what impact the grant or denial of a stay would have on the public

interest.  See Nken v. Holder, 129 S. Ct. 1749, 1756 (2009).  Those

stay factors are addressed to this Court’s discretion.  Id. at
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1760-1761.  Here, consideration of those factors justifies the

exercise of the Court’s discretion to grant a stay. 

1. Congress’s enactment of the CNCA would provide petitioner

with the procedural right to federal-court review of his Vienna

Convention claim.  The United States has consistently acknowledged

that it has a treaty-based obligation to provide that procedural

right under Avena.  See Gov’t Br. at 38, Medellin v. Dretke, 544

U.S. 660 (2005) (No. 04-5928) (Medellin I) (“[T]he United States

has an international obligation under Article 94 [of the United

Nations Charter] to comply with the Avena decision.”); Medellin II,

552 U.S. at 504 (“No one disputes that the Avena decision -- a

decision that flows from the treaties through which the United

States submitted to ICJ jurisdiction with respect to Vienna

Convention disputes -- constitutes an international law obligation

on the part of the United States.”) (emphasis omitted).  Under

Avena, the United States is required to provide review and

reconsideration of the convictions and sentences of the affected

Mexican nationals in the decision, including petitioner, because of

the United States’ failure to provide required information about

consular notification and assistance.  Medellin II, 552 U.S. at

502-503.  Avena requires such review without regard to any state

procedural-default rules.  Id. at 503.

In 2005, President Bush acknowledged the international legal

obligation created by Avena and determined that the United States
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would discharge that obligation by “having State courts give

effect” to Avena in the cases, including petitioner’s, that were

addressed in that decision.  Medellin II, 552 U.S. at 503.  That

determination reflected the President’s considered judgment that

the United States’ foreign-policy interests in meeting its

international obligations and protecting Americans abroad required

the United States to comply with the ICJ’s decision.  In Medellin

II, the United States reaffirmed the important interests implicated

by its compliance with Avena, including “(1) the importance of

securing reciprocal protection of Americans detained abroad; (2)

the need to avoid harming relations with foreign governments,

including Mexico; and (3) the interest in reinforcing the United

States’ commitment to the rule of law.”  U.S. Amicus Br. at 11,

Medellin II, supra (No. 06-984).  This Court agreed that the

government’s interests in “ensuring the reciprocal observance of

the Vienna Convention, protecting relations with foreign

governments, and demonstrating commitment to the role of

international law  *  *  *  are plainly compelling.”  Medellin II,

552 U.S. at 524.  Protecting those compelling interests is a

sufficiently important matter to warrant this Court’s intervention. 

See Medellin III,  554 U.S. at 761-762 (Stevens, J., dissenting)

(noting that the importance of the interests at stake warranted

granting a stay and calling for the views of the Solicitor

General); id. at 762 (Souter, J., dissenting) (same); id. at 762-
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763 (Ginsburg, J., dissenting) (same); id. at 763-766 (Breyer, J.,

dissenting) (same).

2. The pendency of the CNCA in the Senate, with the full

support of the Executive Branch, creates a sufficient likelihood of

petitioner’s receiving judicial review and reconsideration of his

Vienna Convention claim to satisfy the first stay consideration,

i.e., likelihood of success on the merits.  The merits here consist

of a procedural opportunity, not a right to a substantive outcome.

a. In Medellin II, this Court observed that “[t]he

responsibility” for implementing the United States’ international

legal obligation to comply with Avena “falls to Congress.” 

552 U.S. at 525-526.  In the immediate aftermath of Medellin II, a

bill to implement the decision was introduced in the House of

Representatives, see Avena Case Implementation Act of 2008,

H.R. 6481, 110th Cong. (2008), but that bill was introduced without

Executive Branch participation or consultation, and it was not

enacted.  Following that effort, the various interested Departments

of the Executive Branch, working with Congress, painstakingly

negotiated and developed legislation that would implement Avena,

while balancing the interests in preserving the efficiency of

criminal proceedings and protecting the integrity of lawful

criminal convictions.  The resulting bill, the CNCA, was introduced

by Senator Leahy on June 14, 2011. 
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The Executive Branch has strongly endorsed the CNCA in a

letter to Senator Leahy signed by the Secretary of State and the

Attorney General.  See State/Justice Letter, App., infra, 10a-12a. 

The letter explains that enactment of the CNCA is “essential” to

the government’s “ability to protect Americans overseas and

preserve some of [its] most vital international relationships.” 

Id. at 12a.  On June 29, 2011, Senator Leahy reiterated the crucial

importance of the CNCA “to ensuring the protection of Americans

traveling overseas” and to restoring the Nation’s “image as a

country that abides by its promises and the rule of law.”  157 

Cong. Rec. S4215-S4216 (June 29, 2011).  Noting that “productive

discussions with Republicans and Democrats from both the House and

Senate” have begun, Senator Leahy, “[a]s [C]hairman of the Senate

Judiciary Committee,  *  *  *  announc[ed] that [he] intend[s] to

hold a hearing on this critical issue in July.”  Id. at S4216. 

The introduction of the CNCA, with the support of the

Executive Branch, represents an important step by the political

branches toward fulfilling the United States’ international-law

obligation to implement the Avena decision.  The CNCA provides for

judicial review and reconsideration, without regard to procedural-

default rules, of the capital convictions and sentences of foreign

nationals, such as petitioner, who did not receive timely consular

notification.  CNCA § 4(a)(1).  The CNCA also provides that the

district court must enter a stay if necessary to allow that review
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to take place.  CNCA § 4(a)(2).  If and when enacted, the CNCA

would therefore satisfy the United States’ international-law

obligation to comply with the Avena judgment for petitioner and

other covered individuals.  And it would give petitioner an

enforceable legal right to judicial review of his Vienna Convention

claim.

b. The right that petitioner would vindicate under the CNCA

is an opportunity for judicial review and reconsideration.  Neither

Avena nor the CNCA would guarantee petitioner a particular outcome. 

That is because the international-law obligation is one of process,

not result.  Avena does not require the United States to grant

relief for a consular notification violation; it requires only an

opportunity for review and reconsideration through an adequate

judicial process.  Petitioner contends (11A1 Appl. 10-11) that he

is likely to show that the Vienna Convention violation caused him

prejudice.  See also 11-5002 Pet. 25-32.  A tribunal with

jurisdiction to address that claim would evaluate petitioner’s

submission in light of the “overwhelming” evidence “at both phases

of [petitioner’s] capital murder trial.”  Leal v. Dretke,, 2004 WL

2603736, at *18.  Under the CNCA, the court would conduct an

evidentiary hearing, if necessary, before determining whether

petitioner had shown “actual prejudice.”  CNCA § 4(a)(3).  At this

time, however, petitioner’s likelihood of success at such a

proceeding is not the relevant issue.  A stay should instead turn
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on the likelihood of petitioner’s obtaining the procedural

opportunity for review.  

In Medellin III, the Court stated that a showing of prejudice

(there, “that [the defendant’s] confession was obtained

unlawfully”) would have to be “[t]he beginning premise for any

stay.”  554 U.S. at 760.  The Court then noted that such a showing

of unlawfulness “is highly unlikely as a matter of domestic or

international law.”  Ibid.  But a likelihood that petitioner would

actually obtain relief by review and reconsideration should not be

required in the present context.  A stay is warranted to protect

the United States’ interest in adhering to the rule of

international law in affording petitioner the hearing required by

Avena.  Execution of petitioner without compliance with Avena would

produce a further breach of the United States’ international-law

obligations and gravely harm the United States’ foreign-policy

interests.  Because the breach of those obligations would result

from the United States’ failure to provide petitioner review and

reconsideration, the stay should turn, not on whether he can show

a likelihood of prejudice to his trial or sentence, but on whether

a sufficient likelihood exists that additional time would enable

petitioner to receive the procedural remedy that Avena requires.

Significantly, petitioner has not yet received the judicial

review and reconsideration of his claim that Avena requires.  In

petitioner’s first state habeas proceeding, the court addressed
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petitioner’s Vienna Convention claim relating to his non-custodial

statements, but it held that the Vienna Convention was not violated

and, accordingly, it did not consider the issue of prejudice. 

Although the district court considering petitioner’s second federal

habeas petition opined that “there is no arguable merit to

petitioner’s claim that he sustained ‘actual prejudice’” as a

result of the Vienna Convention violation in his case, Leal v.

Quarterman, Civ. No. SA-07-CA-214-RF, 2007 WL 4521519, at *7, it

made that statement only after determining that it lacked

jurisdiction, id. at *5, and the Fifth Circuit vacated that portion

of its opinion, 573 F.3d 214, 224-225 (2009).  A determination by

a court that lacked jurisdiction does not satisfy Avena. 

Review and reconsideration under the provisions of the CNCA

would satisfy Avena.  If petitioner receives that review, the

United States will have discharged its obligations under Avena,

even if petitioner fails to show actual prejudice.  Conversely, if

petitioner does not receive judicial review and reconsideration of

his Vienna Convention claim, the United States will have violated

its obligations, whether or not there was a reasonable possibility

that petitioner could have shown prejudice.  See Request for

Interpretation of the Judgment of 31 March 2004 in the Case

Concerning Avena & Other Mexican Nationals (Mex. v. U.S.),

2008 I.C.J. 311, ¶ 76 (July 16) (noting acknowledgment by the

United States that if petitioner were “executed without the
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necessary review and reconsideration required under the Avena

Judgment, that would constitute a violation of United States

obligations under international law”).4

c. Because the CNCA has not yet been enacted, no currently

pending case under the provisions of that bill exists. 

Nevertheless, the All Writs Act, 28 U.S.C. 1651, authorizes this

Court to enter a stay to preserve its potential future

jurisdiction.  That statute provides in relevant part that “[t]he

Supreme Court [and other federal courts] may issue all writs

necessary or appropriate in aid of their respective jurisdictions

and agreeable to the usages and principles of law.”  28 U.S.C.

1651(a).  It is well established that the Court’s power under the

All Writs Act “extends to the potential jurisdiction of the

appellate court where an appeal is not then pending but may be

later perfected.”  FTC v. Dean Foods Co., 384 U.S. 597, 603 (1966)

4 Although the United States has withdrawn from the Optional
Protocol and is not subject to the jurisdiction of the ICJ for
future alleged violations of the Vienna Convention, it is subject
to the jurisdiction of the ICJ for enforcement of the original
Avena decision.  Accordingly, the execution of petitioner in
violation of Avena could result in additional proceedings before
the ICJ.  Indeed, in June 2008, when Medellin's execution was
impending, Mexico again took the United States before the ICJ,
which entered provisional measures ordering the United States to
take all necessary measures to ensure that Medellin was not
executed.  Request for Interpretation of the Judgment of 31 March
2004 in the Case concerning Avena & Other Mexican Nationals (Mex.
v. U.S.), 2008 I.C.J. 311, ¶¶ 76-80 (July 16).  The court
ultimately found that execution constituted a second violation. 
See Request for Interpretation of the Judgment of 31 March 2004 in
the Case Concerning Avena & Other Mexican Nationals (Mex. v. U.S.),
2009 I.C.J. 3, ¶¶ 41-46, 61(2) (Jan. 19).
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(emphasis added); see Telecommunications Research & Action Ctr. v.

FCC, 750 F.2d 70, 76 (D.C. Cir. 1984).

If the CNCA is enacted, petitioner can initiate review of his

Vienna Convention claims in a federal district court.  CNCA

§ 4(a)(1).  He would then be statutorily entitled to a stay of

execution, if necessary, “to allow the court to review [his]

petition.”  CNCA § 4(a)(2) (“the court shall grant a stay of

execution”).  Should the decision in that proceeding be unfavorable

to him, he will be able to appeal by obtaining a certificate of

appealability upon a “substantial showing of actual prejudice to

[his] criminal conviction or sentence  *  *  *  as a result of a

violation of Article 36(1) of the Vienna Convention.”  CNCA

§ 4(a)(6)(B).  And the decision of the court of appeals -- whether

based on a consideration of the merits of an appeal or based on the

denial of a certificate of appealability -- will be subject to

review in this Court under 28 U.S.C. 1254(1).  See Hohn v. United

States, 524 U.S. 236 (1998).  The All Writs Act permits this Court

to grant a stay to protect that potential future jurisdiction. 

d. Because the CNCA has not yet been enacted, existing

domestic law does not afford petitioner a right to review and

reconsideration.5  But in determining whether a stay applicant has

5 Although the United States has an acknowledged
international-law obligation to provide petitioner with judicial
review of his Vienna Convention claim, and is supporting pending
legislation providing for such review, under Medellin II,
petitioner does not presently have a legal right to such review
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shown a significant possibility of success, the Court may take into

account the possibility of a change in the law.  See, e.g., San

Diegans for Mt. Soledad Nat’l War Mem’l v. Paulson, 548 U.S. 1301,

1303 (2006) (Kennedy, J., in chambers) (granting a stay in part

because the case could be affected by a city ordinance whose

validity was being litigated in state court).  Indeed, the Court

routinely does so when the possible change would result from a

judicial decision in a pending case.  See, e.g., California v.

Hamilton, 476 U.S. 1301, 1302-1303 (1986) (Rehnquist, J., in

chambers) (granting stay because “[o]ur decision in Rose v. Clark

may well affect the outcome of the instant case”).  So long as an

applicant can show a reasonable possibility of a change in the law

that will entitle him to relief, the source of the change is not

relevant.

Because of the active and unequivocal support of the Executive

Branch for the CNCA, this case is significantly different from

Medellin III.  In that case, Medellin sought to delay his execution

so that either Congress or the Texas Legislature might have the

opportunity to enact legislation implementing Avena and requiring

domestic courts to provide review and reconsideration of his

procedurally defaulted Vienna Convention claim.  554 U.S. at 759. 

This Court held that the possibility of enactment of legislation,

which had “not progressed beyond the bare introduction of a bill,”

that is enforceable in domestic courts.  See 552 U.S. at 504-523.



25

was “too remote” to warrant issuance of a stay, where “neither the

President nor the Governor of the State of Texas has represented to

us that there is any likelihood of congressional or state

legislative action.”  Id. at 759-760.  Here, by contrast, the heads

of the Departments of State and Justice have communicated to

Congress the Executive Branch’s full support for the legislation,

emphasized its critical importance to United States interests, and

urged Congress to enact it.  The Executive Branch’s active

participation in the development of this legislation, and support

for its enactment, make the possibility of Congressional action

more likely, and therefore less “remote,” than it was in Medellin

III. 

This case is therefore more akin to those in which the Court

has exercised its discretion to stay its mandate in order to

provide Congress with a reasonable opportunity to enact legislation

in light of a judicial decision.  See, e.g., Northern Pipeline

Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 88 & n.40

(1982) (ordering a “limited stay” in order to “afford Congress an

opportunity” to enact legislation that would “reconstitute the

bankruptcy courts” in response to the Court’s decision); Buckley v.

Valeo, 424 U.S. 1, 142-143 (1976) (per curiam) (entering a stay to

afford Congress an opportunity to reconstitute the Federal Election

Commission).  Those authorities suggest that, in circumstances

affecting vital government interests, this Court may exercise its
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discretion under the All Writs Act to maintain the status quo for

a limited period in order to provide an opportunity for Congress to

take necessary action.

3. Petitioner’s execution would cause irreparable harm to

important foreign-relations interests that this Court has described

as “plainly compelling.”  Medellin II, 552 U.S. at 524.  The

execution would irremediably violate the United States’

international-law obligation to comply with the ICJ’s judgment in

Avena.  It would also violate the United States’ specific

commitments to the international community that it would work to

give effect to that judgment.  See Medellin III, 554 U.S. at

762-763 (Ginsburg, J., dissenting) (quoting representation by the

United States that it continues to seek to give full effect to the

Avena decision); Request for Interpretation of the Judgment of 31

March 2004 in the Case Concerning Avena & Other Mexican Nationals

(Mex. v. U.S.), 2009 I.C.J. 3, ¶ 61 (Jan. 19) (noting “the

continuing binding character of the obligations of the United

States of America under paragraph 153 (9) of the Avena Judgment” as

well as “the undertakings given by the United States of America in

these proceedings”).  Those violations would cause irreparable harm

to the foreign-policy interests of the United States.

Most immediately, petitioner’s execution would result in

serious damage to United States relations with Mexico.  The United

States’ failure to comply with Avena has generated increasing
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concern by the Mexican government and thus posed an ever-greater

obstacle to United States-Mexican relations.  Those relations are

enjoying an unprecedented level of cooperation but they are also

unusually sensitive, so that a breach resulting from petitioner’s

execution would be particularly harmful.  As explained in a letter

to the Secretary of State from the Mexican Ambassador, the United

States’ “continued non-compliance with the ICJ’s decision has

already placed great strain on [the] relationship” between the

United States and Mexico.  Letter from Arturo Sarukhan, Ambassador

of Mexico, to Hillary Clinton, Secretary of State (Jun. 14, 2011)

(App., infra, 13a).  “[A] second execution in violation of the

ICJ’s judgment would seriously jeopardize the ability of the

Government of Mexico to continue working collaboratively with the

United States” on important law-enforcement initiatives, “including

extraditions, mutual judicial assistance, and our efforts to

strengthen our common border.” Id. at 14a; see State/Justice

Letter, infra, 11a (“Continued non-compliance with Avena has become

a significant irritant that jeopardizes other bilateral

initiatives” between the United States and Mexico.).

Petitioner’s execution would also harm relations between the

United States and other countries and regional and multilateral

institutions that “have repeatedly and forcefully called upon the

United States to fulfill obligations arising from Avena.” 

State/Justice Letter, App., infra, 11a.  The European Union has
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sent repeated inquiries to the United States about this issue in

general, and petitioner’s execution in particular.  Other Nations,

including the United Kingdom, have sent multiple communications

that have raised the issue of Avena compliance at high levels.  The

European Union, Chile, El Salvador, Honduras, Switzerland, and

Uruguay have similarly written the Governor of Texas to urge him to

grant petitioner a reprieve to allow time for passage of

legislation to implement Avena.  See App., infra, 20a-31a.  Cf.

Crosby v. National Foreign Trade Council, 530 U.S. 363, 386 (2000)

(noting that “repeated representations by the Executive Branch

supported by formal diplomatic protests and concrete disputes” with

foreign powers can be sufficient to establish for purposes of

preemption that a state’s action interferes with the national

government’s “diplomatic objectives”).

Perhaps most important, petitioner’s execution could seriously

undermine the ability of the United States Government to protect

United States citizens who are detained in foreign countries.  As

the Attorney General and Secretary of State have explained,

“[c]onsular assistance is one of the most important services that

the United States provides its citizens abroad.”  State/Justice

Letter, App., infra, 10a.  In Fiscal Year 2010, United States

consular officials assisted more than 3500 United States citizens

who were arrested abroad and conducted more than 9500 prison

visits.  Consular assistance has proved essential to affording
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needed assistance in several sensitive recent cases involving

Americans detained in Egypt, Libya, Syria, Iran, and Pakistan,

among other countries.  Respecting international rules for consular

notification is a matter of paramount importance for Americans

detained overseas, as foreign nationals detained in the United

States usually have a constitutional right to counsel, whereas

United States citizens detained in many foreign countries do not. 

“The United States is best positioned to demand that foreign

governments respect consular rights with respect to U.S. citizens

abroad when we comply with these same obligations for foreign

nationals in the United States.” Ibid.  Compliance with those

obligations is therefore essential in “ensuring that U.S. citizens

detained overseas can receive critical consular assistance.”  Ibid. 

By contrast, failure to comply with Avena will weaken the force of

the United States’ insistence that other countries respect those

rules; an internationally high-profile execution while remedial

legislation is pending would greatly exacerbate that problem.

Finally, the interests served by affording Congress an

opportunity to implement the United States’ international-law

obligations and to prevent the significant damage to the United

States’ foreign relations flowing from any further breach of those

obligations outweigh the State’s interest in the immediate

enforcement of its judgment.  In balancing the equitable principles

that govern the issuance of a stay of execution, the Court has
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recognized the “State’s strong interest in enforcing its criminal

judgments without undue interference from the federal courts.” 

Hill v. McDonough, 547 U.S. 573, 584 (2006).  But in this instance,

the State’s own conduct put the United States in breach of its

international obligations, and the State had, and continues to

have, the power to remedy that breach and to avoid a further

violation in this case.6  And the Court has recognized that the

United States’ interests in demonstrating that it respects the rule

of law internationally, protecting its citizens who live or travel

abroad, and preserving cooperation with Mexico and other nations

are “plainly compelling.”  Medellin II, 552 U.S. at 524.  Because

the damage to those interests in the absence of a stay would be

permanent and irreparable, as compared to the temporary disruption

of the State’s enforcement of its judgment that a stay would cause,

the balance of equities favors a stay until the adjournment of the

current session of Congress.

6 The Department of State Legal Adviser has written to the
relevant authorities in Texas -- the Governor, the Attorney
General, the District Attorney, and the Board of Pardons and
Paroles -- to urge those officials to make all available efforts
under Texas law to secure a continuation or modification of
petitioner’s execution date to afford Congress a reasonable time to
enact legislation that would prevent a violation of the United
States’ international legal obligations.  App., infra, 32a-43a.  If
Texas authorities take such action, the United States would
promptly notify this Court.
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CONCLUSION

The applications for a stay should be granted. 
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executed a Mexican national subject to the Avena judgment - that of Jose Ernesto 
Medellin in 2008 - Mexico brought a second suit against the United States in the 
IeJ, which found that the execution constituted another violation. We are 
concerned that the execution of Mr. Leal, without his receiving the review and 
reconsideration to which he is entitled under Avena, would simply trigger another 
round of international litigation damaging to our foreign policy interests. 

For these reasons, the United States has a compelling interest in ensuring 
that this case does not result in a breach of U.S. international law obligations. I 
therefore ask you to make all available efforts under Texas law to secure a 
continuance or modification of Mr. Leal's execution date to afford a reasonable 
time for Congress to enact pending legislation, so that we can avoid the significant 
damage to United States interests that would result from an execution in violation 
of our international obligations. Identical copies of this letter are being sent to the 
Texas Governor, the Texas Attorney General, and the Texas Board of Pardons and 
Paroles. 

Please let me know if there is any support that we might give you in securing 
this outcome. As you can understand, time is of the essence. Given the urgency of 
the situation, we ask that you take that action at the earliest possible instance. I am 
happy to speak with you if you have any questions regarding this letter. My cell 
phone number is (202) 262-8295 and my email is KohHH@state.gov. Please feel 
free to call or contact me at any time, including over the July 4th holiday weekend 

if necessary. 

Attachments as stated 

Harold Hongju Koh 
Legal Adviser 

43a
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