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RULE 29.6
CORPORATE DISCLOSURE STATEMENT

The corporate disclosure statement included in the
petition for writ of certiorari remains accurate.
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REPLY BRIEF FOR PETITIONERS

For the following reasons, the Opposition submitted
by Respondents fails to rebut the points made in the
Petition demonstrating that certiorari is warranted in
this case:

A. Respondents Fail To Address The
Limitless Nature Of The Fifth Circuit’s
Decision, Which Conflicts With The
Decisions Of This Court And Of Other
Circuits, And Hence Merits Certiorari.

The Respondents fail to address the central issue
underlying both of the questions presented in the
petition: whether there is any limit to the legal
doctrines that have thus far been held to prevent
lawsuits against privately-owned, commercial
corporations, organized and doing business solely in
the United States, who participate in a conspiracy to
inflate the price of refined petroleum products
("RPPs") sold in the United States? Under the Fifth
Circuit’s decision in this case, there is no limit:
according to that court, both the political question
doctrine and the act of state doctrine insulate all
defendants - even privately-owned, U.S. companies -
from any antitrust challenge that relates in any way,
even in part, to the restraint of crude oil production.

Whether the political question doctrine and the act
of state doctrine are of such unlimited application is
worthy of this Court’s review. The limitless
application of these doctrines to an international price-
fixing cartel - a cartel that now includes privately-
owned, domestic companies operating in downstream
commerce- presents "an important question of federal
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law that has not been, but should be, settled by this
Court."1 In addition, the Fifth Circuit’s limitless
application of these doctrines decides "an important
federal question in a way that conflicts with relevant
decisions of this Court.’’2 Specifically, as explained
below, this Court’s prior decisions make clear that both
doctrines have clear limits that were disregarded in
this case.

1. Respondents Are Unable To Reconcile The
Decision Below With This Court’s Decisions In
Japan Whaling Or Baker v. Carr, And Fail To
Address The "Disarray" In Political Question
Jurisprudence.

This Court’s prior holdings indicate that if a case
can be resolved through the application of a specific
statute to the conduct that is being challenged, then
the case does not present a "political question," but
instead is justiciable. See generally Japan Whaling
Ass’n v. American Cetacean Soc’y, 478 U.S. 221,229-30
(1986); see also Baker v. Carr, 369 U.S. 186, 217
(1962). Respondents do not identify any decision from
this Court holding that the political question doctrine
precludes adjudication of a claim made under a federal
statute, and we are not aware of any such case. To the
contrary, this Court has held that, even when a case
may cause embarrassment to a foreign government,
and even when it may result in friction, conflict, or
embarrassment between the Executive Branch and
that foreign government, if the case can be decided

Supreme Court Rule 10(c).

2Id.
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based upon "a purely legal question of statutory
interpretation," then it is justiciable and must be so
decided. Japan Whaling, 478 U.S. at 230. That is
because "it goes without saying that interpreting
congressional legislation is a recurring and accepted
task for the federal courts" and "under the
Constitution, one of the Judiciary’s characteristic roles
is to interpret statutes, and [the courts] cannot shirk
this responsibility merely because [a] decision may
have significant political overtones." Id.

Respondents attempt to distinguish Japan Whaling
by arguing that the statute in that case was enacted in
a context in which Congress and the Executive
"necessarily had considered the implications of treaty
implementation and enforcement for foreign sovereign
interests and sensitivities." Opp. at 12. Neither the
Fifth Circuit nor any other case has so narrowly
limited the holding of Japan Whaling, and there is no
basis for doing so. The application of the political
question doctrine does not depend upon whether
Congress "considered" the potential impact of a
particular statute it enacts; if that is the only way to
reconcile Japan Whaling to the Fifth Circuit’s decision,
then this Court should grant certiorari to make clear
that unworkable standard is not the law.

Moreover, Respondents’ effort to limit the holding
of Japan Whaling to cases where Congress understood
the potential impact of the statute it was enacting on
foreign affairs is inapposite. This Court has previously
held that in enacting the Sherman Act, Congress
exercised "the utmost extent of [its] Constitutional
power in restraining trust and monopoly agreements."
Gulf Oil Corp. v. Copp Paving Co., 419 U.S. 186, 194-
95 (1974) (internal quotations and citations omitted).
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This Court has also held that Congress intended
foreign sovereigns to be "persons" under the Sherman
Act, Pfizer, Inc. v. Government of India, 434 U.S. 308,
317-18 (1978), and that the Sherman Act applies to
anticompetitive conduct that involves foreign
sovereign governments. See United States v. Sisal
Sales Corp., 274 U.S. 268, 276 (1927). Thus, as a
matter of law, the Sherman Act cannot be deemed to
be a statute that was never intended to apply to an
international price-fixing cartel that involves some
participants owned by foreign sovereigns.

Indeed, as stated in the Petition, neither
Respondents nor the lower courts in this case have
been able to cite any decision that has held a claim
under the Sherman Act to be "non-justiciable" under
the political question doctrine. While it may be that
the Foreign Sovereign Immunities Act ("FSIA") or the
act of state doctrine could conceivably provide defenses
to a Sherman Act claim that (unlike the claims in this
case) is based upon a foreign government’s official or
sovereign conduct, the political question doctrine ought
never to apply to bar a Sherman Act claim - for the
simple reason that a Sherman Act claim presents a
legal question as to the application of a federal statute.

Finally, Respondents have no answer to the fact
that this case illustrates what lower courts have
recognized for many years: the political question
doctrine is both "murky" and in "disarray," particularly
as it applies in cases that may touch upon
international issues or foreign affairs.3 Many lower

3 See Zivotofsky v. Secretary of State, 610 F.3d 84, 85 (D.C. Cir.
2010) (Edwards, J., dissenting from rehearing en banc) (political



courts tend to refer blindly to the Executive Branch’s
submissions as to whether the doctrine precludes
subject matter jurisdiction. This Court, by contrast,
has previously rejected the position of the Executive
Branch as to the application of the political question
doctrine, and has made clear that just because a case
may touch "foreign relations" does not mean that it
"lies beyond judicial cognizance." Japan Whaling
Ass’n v. American Cetacean Soc’y, 478 U.S. 221,229-30
(1986). The Court should grant the petition to confirm
that courts should not give the Executive absolute
deference in determining whether a political question
is presented, but instead should look to the precise
issues actually presented in the particular case, and
should then determine whether those issues are, in
fact, justiciable.

2. Respondents Are Unable To Reconcile The
Decision Below With This Court’s Decision In
Kirkpatrick.

Just as the Fifth Circuit ignored this Court’s
decision in Japan Whaling and the limits it places on
the political question doctrine, it also ignored this
Court’s decision in W.S. Kirkpatrick & Co. v. Envtl.
Tectonics Corp., 493 U.S. 400 (1990), and the limits it
places on the act of state doctrine.

question doctrine is "in a state of disarray"), cert. granted M.B.Z.
vo Clinton, Sec’y of State, __ S. Ct. __, No. 10-699 (May 2, 2011);
Nicar v. Reagan, 859 F.2d 929, 933 (D.C. Cir. 1988) ("No branch
of the law of justiciability is in such disarray as the doctrine of the
’political question"); see also Doe v. Bush, 323 F.3d 133, 140 (1st
Cir. 2003) (the doctrine is a "famously murky one").



The Fifth Circuit did not even cite Kirkpatrick,
even though it is this Court’s clearest and most recent
guidance on the act of state doctrine. There could be
no better indication that the lower court could not fit
its act of state analysis into the analytical framework
established by this Court.

Nonetheless, Respondents gamely attempt to
reverse-engineer the Fifth Circuit’s decision to
reconcile it to Kirkpatrick. Opp. at 17-18. But they
cannot do so. Kirkpatrick held the act of state doctrine
applies only if the case requires a court "to declare
invalid the official act of a foreign sovereign performed
within its own territory." 493 U.S. at 405 (emphasis
added). The Consolidated Complaint does not present
such a case. First, it does not make any allegation
that requires the lower court to declare any act of a
foreign sovereign invalid -- let alone an "official act" of
a foreign sovereign that was "performed within its own
territory." Second, the plaintiffs in this case have
effectively stipulated that foreign sovereigns may
validly enter into agreements to restrain the output of
crude oil. What the plaintiffs challenge is the ability
of commercial corporations, both state-owned and
private, including U.S. corporations, to participate in
a conspiracy to inflate the price -- not of crude oil -- but
of RPPs, a downstream commercial product that is
created and sold by commercial companies, not
sovereign governments. The court adjudicating this
claim could very easily declare the official conduct of
the sovereign member nations of OPEC to be valid,
and still hold that the defendants have engaged in an
illegal commercial conspiracy by seeking to fix the
price of RPPs sold in the United States.
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In short, the only conduct that would be declared
"invalid" in this case is conduct that is (a) taken by
commercial companies, not sovereign nations, (b) is
commercial conduct, not official conduct, (c) relates to
RPPs, not crude oil, and (d) is largely taken outside the
territory of any foreign sovereign (including here in the
United States), and is entirely directed towards the
price of RPPs sold here, in U.S. territory.

Certiorari should be granted on the important
federal question presented by the application of the act
of state doctrine in this case, so as to confirm
Kirkpatrick by reversing the lower court’s decision
which both ignores and contradicts Kirkpatrick.

3. Respondents Are Unable To Den_v That The
Lower Court’s Decision Conflicts With This
Court’s Decisions, And Other Circuit Court
Decisions, Holding That The Act Of State
Doctrine Does Not Apply To Extra-Territorial
Conduct.

In Kirkpatrick and numerous other decisions, this
Court has repeatedly held the act of state doctrine
applies only to official conduct taken by a foreign
sovereign "within its own territory." See Kirkpatrick,
493 U.S. at 405; Alfred Dunhill of London, Inc. v.
Republic of Cuba, 425 U.S. 682,686-87 (1976); Banco
Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428
(1964). This Court has also made clear that conduct of
a foreign sovereign does not occur "within its own
territory" if it is "consummated" outside of its territory.
Guaranty Trust Co. v. United States, 304 U.S. 126, 140
(1938). Numerous decisions by circuit courts have
likewise recognized that the act of state doctrine does



8

not apply to conduct that is consummated or comes to
fruition outside of the territory of the foreign state.4

The lower courts in this case disregarded this
territorial limitation on the act of state doctrine.
Respondents make no effort to address this point.
They acknowledge that in other cases, circuit courts
have held that the act of state doctrine "did not extend
to ares located in the United States." Opp. at 22-23.
But the point is not limited to a "res located in the
United States"; rather, the established precedent -
including from this Court - holds that the act of state
doctrine simply does not apply to any conduct that is
taken or intended to be consummated outside the
territory of a foreign state. See Kirkpatrick, 493 U.S.
at 405; Sabbatino, 376 U.S. at 428. By ignoring this
basic conceptual limitation on the act of state doctrine,
the lower courts contradicted this Court’s decisions
and those of other circuits.

4. Respondents Are Unable To Deny That There Is
A Conflict Among The Lower Courts Regarding
The Application Of The Act Of State Doctrine
To Commercial Conduct.

A plurality of this Court has stated that "the
concept of an act of state should not be extended" to
commercial activity. See Alfred Dunhill of London,
Inc. v. Republic of Cuba, 425 U.S. 682, 695 (1976)

4 See Allied Bank Intern. v. Banco Credito Agricola de Cartago,

757 F.2d 516,521-22 (2d Cir. 1985); Republic ofIraq v. FirstNat’l
City Bank, 353 F.2d 47, 51 (2d Cir. 1965) (Friendly, J.); see also
Airline Pilots Ass’n, Int’l v. TACA Int’l Airlines, 748 F.2d 965,970
(5th Cir. 1984) (quoting Tabacalera Severiano Jorge, S.A. v.
Standard Cigar Co., 392 Fo2d 706, 715-16 (5th Cir. 1968)).
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(plurality) (emphasis added). In lower court decisions
since Dunhill, the Second Circuit has held that the act
of state doctrine does not apply to commercial activity,
and the Ninth and Eleventh Circuits have held that it
does.5 In addition, numerous courts, including this
Court, have allowed cases to proceed against foreign
sovereigns based on their commercial conduct without
even discussing the act of state doctrine - i.e., by
finding that the conduct at issue was commercial
rather than official, and hence not immune under the
FSIA.6

In this case, the lower courts refused to recognize
that the act of state doctrine does not apply to
commercial conduct. Respondents do not attempt to
justify this. Instead, they seek to distinguish other
cases that involved "commercial disputes that
implicated no question of a foreign sovereign state’s
sovereign act." Opp. at 22. But neither Respondents
nor the lower courts ever identified any foreign
government statute, regulation, decree or other
"sovereign act" that was implicated by the
Consolidated Complaint, or that would have to be
declared invalid to grant the relief requested in that
complaint. Nor do Respondents try, because they
cannot, to dispute that the sale of RPPs in the United

5 Compare Hunt v. Mobil Oil Corp., 550 F.2d 68, 72-73, 79 (2d Cir.

1977) with Glen v. Club Mediterranee, S.A., 450 F.3d 1251, 1254
n. 2 (llth Cir. 2006), International Ass’n of Machinists &
Aerospace Workers v. Organization of Petroleum Exporting
Countries, 649 F.2d 1354, 1360 (9th Cir. 1981).

6 See, e.g., Republic of Argentina v. Weltover, Inc., 504 U.S. 607

(1992); Globe Nuclear Services and Supply (GNSS), Ltd. v. AO
Techsnabexport, 376 F.3d 282 (4th Cir. 2004).
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States is a commercial activity: thus, they also cannot
and do not deny the fact that a conspiracy to fix the
price of RPPs sold in the United States is clearly a
commercial activity designedto make supra-
competitive commercial profits.

This Court should grant certiorari to confirm that
the act of state doctrine applies solely to official
conduct, not commercial conduct. This would resolve
a conflict in the circuits that has emerged in the wake
of the Dunhill plurality decision, and would conform
the act of state doctrine to the growing body of case
law under the FSIA.

B. Respondents Seek To Distract The Court
By Focusing On The Lower Courts’
"Construction Of The Complaint," Rather
Than The Merits Of The Petition.

Respondents begin their Opposition by defending
the lower courts’ "unanimous construction of the
complaint." Opp. at 8. They suggest that Petitioners
seek certiorari based upon the lower courts’
mischaracterization, and argue that such case-specific
error is not worthy of certiorari. Opp. at 8-10.

But Petitioners do not seek certiorari based upon
the mischaracterization of their complaint. Rather,
Petitioners seek certiorari based upon the
misapplication of the political question doctrine and
the act of state doctrine that is evident on the face of
the lower court decisions, and becomes all the more
apparent when the actual allegations of the
Consolidated Complaint are considered. Petitioners do
not argue for any "characterization" of the complaint
at all: the simple and unavoidable fact is that the
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complaint alleges that Respondents, which include
purely privately-owned companies (Lukoil and Getty)
and companies organized and doing business in the
United States (Citgo, Motiva, Getty, and their U.S.
affiliates), have engaged in a conspiracy to inflate the
price of RPPs sold in the United States. As a matter of
law, such a conspiracy is not protected by either the
political question or act of state doctrines.

Respondents and the lower courts rely upon the
fact that one component in the conspiracy alleged in
the Consolidated Complaint is the decision by certain
Respondents to restrain the output of crude oil, from
which they conclude that (a) sovereign conduct must
be implicated, even if the output decisions are made by
commercial companies, not sovereign entities, and
(b) all other conspiratorial conduct that seeks, in
conjunction with those output restraints, to inflate the
price of RPPs above competitive levels must be
protected by the act of state and political question
doctrines. As shown above, that conclusion contradicts
the precedents of this Court. The complaint rests upon
a simple premise: even if foreign sovereigns have an
unlimited right to restrain the output of crude oil
located in those foreign sovereign countries, and
thereby generate massive revenues for those sovereign
governments, that right does not entitle commercial
corporations (including U.S. companies) to conspire to
increase the price of RPPs sold in the United States.
Once the activity in question involves downstream
activities such as refining and distributing the RPPs
throughout the United States, it is no longer
"sovereign," it is no longer "foreign," and its violation
of the Sherman Act cannot possibly be deemed
"political" rather than "legal." It therefore cannot be
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protected by either the act of state or political question
doctrines.

CONCLUSION

For the foregoing reasons, the petition for a writ of
certiorari should be granted and the decisions of the
lower courts reversed and the cause remanded.

Respectfully submitted,

William T. Gotfryd
Counsel of Record for Petitioners
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