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REPLY BRIEF FOR PETITIONERS

This case raises the fundamental question,
about which lower courts have differed, as to how
far a federal court can go to revive a judgment
where federal diversity jurisdiction admittedly
was lacking from the outset. Ordinarily, diversity
jurisdiction cannot be exercised absent proof that
each plaintiff is diverse from each defendant; the
party invoking the jurisdiction of the federal
courts bears the burden of pleading and proving
the necessary jurisdictional facts; any party may
raise a jurisdictional defect at any time, even for
the first time on appeal; and, where the appellate
court realizes that the court of first instance
entered a judgment without subject matter juris-
diction, the court ordinarily must vacate the
judgment and remand for complete dismissal of
the case. The D.C. Circuit failed to apply these
principles here, and, in the process, issued an
open invitation to other federal courts for similar
jurisdictional mischief.

While this Court recognized a narrow exception
for dismissing an otherwise dispensable jurisdic-
tional spoiler in Newman-Green, Inc. v. Alfonzo-
Larrain, 490 U.S. 826 (1989), applying it to this
case as the D.C. Circuit has tried to do would
mean excising hundreds of non-diverse real par-
ties in interest whose claims were tried in the
aggregate with those of the diverse Plaintiffs. This
would stretch the narrow Narrow-Green exception
to the breaking point, and runs counter to hold-
ings of the Seventh and Eighth Circuits. This
Court should review the judgment below in its
current posture--as it did in Newman-Green and
Grupo Dataflux v. Atlas Global Group, 541 U.S.
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567 (2004)--to resolve the important questions of
federal jurisdiction here presented and confirm
that Newman-Green did not create a gaping hole
in the first principles of federal jurisdiction.

1. The decision below conflicts with this Court’s
decision in Capron v. Van Noorden, 6 U.S. (2
Cranch) 126 (1804). Rather than addressing
Capron (or even citing it), Respondents opt to
deride the fundamental principle for which
Capron stands--arguing that a "failure to prop-
erly plead or prove diversity jurisdiction is [not]
fatal" and that arguments to the contrary repre-
sent "an obvious misreading of the case law." Br.
in Opp. 11. Yet, contrary to Respondents’ unsup-
ported position, it has been bedrock law for over
two centuries that diversity of citizenship must be
pleaded and proven, and that, where the party
invoking federal jurisdiction has failed to do so,
the appropriate remedy is dismissal. See Mans-
field, Co & LMR Co. v. Swan, 111 U.S. 379, 382
(1884) ("This rule was adopted in [Capron], where
a judgment was reversed, on the application of the
party against whom it had been rendered in the
Circuit Court, for want of the allegation of his own
citizenship, which he ought to have made to estab-
lish the jurisdiction which he had invoked.")°
Since Capron, this Court’s consistent remedy in
cases such as this one, where a jurisdictional
defect existed at the time of filing and persisted
through trial, has been complete dismissal. See,
e.g., Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 2677
267 (1806); Mansfield, 111 U.S. at 386; Mitchell v..
Maurer, 293 U.S. 237, 244 (1934); Owen Equip. &
Erection Co. v. Kroger, 437 U.S. 365, 377 (1978);
Grupo Dataflux, 541 U.S. at 582. Respondents cite
no contrary authority.
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Respondents claim that they satisfied their
pleading burden by alleging supplemental juris-
diction over the self-funded customers’ claims
under 28 U.S.C. § 1367. Br. in Opp. 11. As a fac-
tual matter, their complaints are ambiguous in
that regard, but even if they had clearly alleged
such jurisdiction, "the suggestion that such
supplemental jurisdiction [over claims involving
non-diverse parties] is available ha[d] been
’authoritatively rebuffed’" by the time they filed.
See Herrick Co., Inc. v. SCS Comm’cns, lnc., 251
F.3d 315, 326 (2d Cir. 2001) (quoting 13B
CHARLES ALAN WRIGHT, et al., FEDERAL PRAC-
TICE & PROCEDURE § 3567.2 (2d ed. 1984)). This
Court unanimously rejected extension of the doc-
trine of ancillary jurisdiction to the claims of non-
diverse parties in Kokkonen v. Guardian Life
Insurance Company of America, 511 U.S. 375
(1994), and the enactment of § 1367 did not dis-
turb that holding. Indeed, while this Court divided
5-4 in Exxon, both the majority and the dissent
agreed that "[a] failure of complete diversity . . .
contaminates every claim in the action" because
"the presence of nondiverse parties on both sides
of a lawsuit eliminates the justification for pro-
viding a federal forum." Exxon-Mobil Corp. v.
Allapattah Servs., Inc., 545 U.S. 546, 562, 564
(2005); accord id. at 584 (Ginsburg, J., dissenting)
("[U]nless Congress specifies otherwise, diversity
must be ’complete,’ i.e., all parties on plaintiffs’
side must be diverse from all parties on defen-
dants’ side.").

Respondents failed to meet their burden of
pleading and proving complete diversity. Diversity
has never existed at any point in this litigation,
let alone at the time of filing when jurisdiction is



determined. See Grupo Dataflux, 541 U.S. at 582
(reaffirming time-of-filing rule). The case there-
fore should have been dismissed for lack of juris-
diction. The opinion below plainly conflicts with
Capron and, in doing so, casts doubt on funda-
mental principles of subject matter jurisdiction.
Review by this Court is necessary to correct that
error and prevent it from spreading.~

2. None of the cases cited by Respondents jus-
tifies an exception to Capron in this case. In the
first place, Newman-Green’s caution to use Rule
21 "sparingly" was not, as Respondents claim, lim-
ited to the context of appellate court authority.
See Br. in Opp. 13-14. While the Court described
as "well settled" the proposition that Rule 21 per-
mits district courts to sever dispensable non-
diverse parties, it cited only lower court opinions
and thus recognized the exception authoritatively
for the first time. See 490 U.S. at 832 & n.6.
Indeed, the dissent in Newman-Green was uncon-
vinced that even district courts had such author~
ity. See id. at 839 (Kennedy, J., dissenting) ("I
have some doubts that Rule 21 provides this
power to district courts."). Moreover, Rule 21
should be used sparingly to protect the long-estab-
lished limits on federal jurisdiction--limits that
must be carefully respected by all federal courts.
The Court’s holding and instructions, including

~ The Brief in Opposition not only omits any mention
of Capron; it fails to cite, let alone attempt to distinguish,
the decisions in Strawbridge v. Curtiss, Mansfield, Mitchell,
or Mollan v. Torrance, 22 U.S. (9 Wheat.) 537 (1824), as well.
As Point I of the Petition urges that certiorari be granted
based on irreconcilable conflicts with those and other deci-
sions of this Court, the failure even to mention any of these
cases is quite telling.



the direction that this authority be used "spar-
ingly" (id. at 837), govern both appellate and dis-
trict court dismissals of non-diverse parties under
Rule 21.2

Newman-Green provides no basis for the type of
Rule 21 proceedings the Court of Appeals autho-
rized. Respondents ignore their own arguments
below that these claims were integral to the case
and that their self-funded customers were real
parties in interest to the claims in the case. See
Pet. App. 17a. They likewise ignore the substan-
tial prejudice to Petitioners from protracted liti-
gation to excise hundreds of those customers. See
Pet. 18-19. And they make no effort to deny that
they enjoyed a tactical advantage from the pres-
ence of the self-funded customers as thosecus-
tomers’ claims vastly increased the damages
available in the case. See Pet. App. 20a. Finally,
they cite no case close to this one where, in order
to preserve diversity and save the judgment, the
lower court would have to excise hundreds of real
parties in interest who were integral to the case
and litigated judgment. Newman-Green thus does
not authorize the disposition rendered below.

Respondents’ cases, in fact, have no relevance
here. See Br. in Opp. 14-15. They cite no case

2 Respondents’ other cases do not support jurisdiction

here. Carneal v. Banks, 23 U.S. (10 Wheat.) 181 (1825) con-
cerned dismissal of a cross claim that brought the non-
diverse parties into the litigation. Id. at 188. Likewise, Horn
v. Lockhart, 84 UoSo (17 Wall.) 570 (1873) concerned dis-
missal of the non-diverse parties prior to adjudication of the
merits of the case. Id. at 579. Neither case concerned post-
judgment dismissal of parties to the main action.
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involving dismissal of a real party in interest
(rather than a nominal or inessential plaintiff or
dispensable defendant). See Publicker Indus. v.
Roman Ceramics, 603 F.2d 1065, 1068 (3d Cir.
1979) (affirming district court’s post-judgment dis-
missal of judgment debtor tl~at was "alter ego" of
other judgment debtor); ER Squibb & Sons v.
Accident & Cas. Ins. Co., 160 F.3d 925, 928 (2d
Cir. 1998) (dispensable defendants in case involv-
ing dozens of clearly diverse defendants); St. Paul
Fire Ins. v. Univ. Builders Supply, 409 F.3d 73, 82
(2d Cir. 2005) (dismissing party whose claims rep-
resented less than 5% of value of case).

Many of the cases Respondents cite involve pre-
trial dismissal of a non-diverse party, Those cases
are inapposite here because the claims of the non-
diverse parties were tried together with those of
the diverse parties and the federal court entered
a jurisdictionally defective judgment accordingly.
See Caterpillar Inc. v. Lewis, 519 U.S. 61, 76-77
(1996) ("[I]f, at the end of the day and case, a
jurisdictional defect remains uncured, the judg-
ment must be vacated."); LeBlanc v. Cleveland,
198 F.3d 353, 98-99 (2d Cir. 1999) (affirming prel
judgment dismissal of non-diverse plaintiff).3 The
cases where the presence or absence of jurisdic-
tional facts was in question as a factual matter
are also inapposite. See Herrick, 251 F.3d at 334
(remanding for determination whether party was

~ Mullaney v. Anderson, 342 U.S. 415 (1952) is inapposite
as it simply approved joinder of plaintiffs with standing to sue.
Id. at 416-17. This case concerns dismissal of hundreds of real
parties in interest whose damages represent a substantial por-
tion of the judgment.
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non-diverse); compare Pet. App. 7a ("Thus the
presence of just one nondiverse plaintiff--here
3M--destroys diversity jurisdiction under
§ 1332."). Once these inapposite cases are stripped
away, Respondents have no authority left. The
narrow exception recognized by Newman-Green
does not apply. The D.C. Circuit should have
applied the ordinary rule and ordered dismissal of
the case.

Likewise, Grupo Dataflux, which Respondents
remarkably cite in support of their argument,
actually rejected an attempt by the Fifth Circuit
to craft a new exception to the rule that subject
matter jurisdiction must be proven to exist at the
time the complaint was filed. See 541 U.S. at 582.
Noting the fundamental importance of "It]he sta-
bility provided by our time-tested rule," this Court
ordered dismissal of the case for lack of complete
diversity at the time of filing after many years of
litigation including a jury trial. Id.

Grupo Dataflux reinforces the principle that the
ordinary remedy for a defect of federal jurisdiction
is complete dismissal of the case, even after a jury
trial, because new exceptions to jurisdictional
rules "arous[e] hopes of further new exceptions in
the future," which in turn generates further
wasteful litigation over jurisdictional issues. Id. at
581 (rejecting any "’efficiency’ rationale" for pre-
serving jurisdictionally-defective judgment); cf.
Br. in Opp. 19. The D.C. Circuit’s decision invites
such mischief.

3. The decision below creates a clear conflict
between the D.C. Circuit and the Seventh and
Eighth Circuits over whether a federal court may
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sever a non-diverse real party in interest in order
to create diversity jurisdiction retroactively.4
Faced with an attempt to excise a non-diverse real
party in interest, the Seventh Circuit in Sta-Rite
Industries, Inc. v. Allstate Insurance Co., 96 F.3d
281 (7th Cir. 1996) rejected the proposal out of
hand because "[t]o exercise th[e] authority [to dis~
miss a non-diverse party] in this case would be to
allow the exception Newman-Green provides to
swallow Fed. R. Civ. P. 17 & 19 and the complete
diversity requirement." 96 F.3d at 287. The
Eighth Circuit likewise rejected such an invitation
in Associated Insurance Management Corp. vo
Arkansas General Agency, Inc., 149 F.3d 794 (8tl~
Cir. 1998): "Even if we have the power to erase a
nondiverse real .party’s claims and judgment on
appeal, we decline to recast the cause of action to
create diversity jurisdiction that was neither
pleaded nor requested in the district court." Id. at
798. These holdings do not illustrate the "discre-
tionary nature of Rule 21" (Br. in Opp. 25); they
demonstrate the limits on the reach of that dis-
cretion. Nor do Respondents’ purported factual
distinctions change the legal conflict: the Seventl~
and Eighth Circuits have plainly rejected the
notion that the Newman-Green rule extends to the
severance of real parties in interest, and the D.C.
Circuit’s holding that such severance is possible
conflicts with these cases.

4 Respondents’ phrasing of the question presented is ten~
dentious. See Br. in Opp. i. According to Respondents, the D.C.
Circuit remanded to "preserve" jurisdiction. Id. However,
because diversity jurisdiction never existed in this case, there
was nothing to "preserve." Rather, the Court of Appeals
remanded to create jurisdiction--for the first time in the case.



9

Respondents’ citation to cases where the Sev-
enth and Eighth Circuits have applied Newman-
Green continues the bait and switch that
characterizes their entire response. See Br. in
Opp. 23-24 & 25-26 (citing cases). The issue is not
whether a court can ever use Rule 21 to dismiss a
non-diverse party (which was resolved by this
Court in Newman-Green), but whether a court
may dismiss real parties in interest to claims in
the case (on which the circuits are now split). This
Court should thus intervene to resolve the division
in authority created by the D.C. Circuit’s judg-
ment.5

4. This case presents substantial questions
regarding federal diversity jurisdiction that are
likely to recur often. As noted in the Petition, any
number of litigating agents and other entities
bring claims in a representative capacity for
which the claim holders would still be parties for
diversity purposes. Pet. 20. The D.C. Circuit’s rul-
ing breathes life into a case that, by that court’s
own admission, should "ordinarily" be dismissed
in its entirety. See Pet. App. 9a. Such a resurrec-
tion, which can only give hope to litigants repre-

5    Respondents say that the self-funded customers are
the real parties in interest "for their own, respective claims"
but "they have no interest in Respondents’ respective
claims." Br. in Opp. 23. This assertion is irrelevant as com-
plete diversity concerns the real parties in interest to any
claims in the case. See Navarro Sav. Ass’n v. Lee, 446 U.S.
458, 460 (1980); accord Associated Insurance, 149 F.3d at
798 (dismissing case despite theoretical severability of
claims). It also ignores the fact that the judgment, which the
D.C. Circuit left intact, is based entirely on aggregate dam-
ages figures lumping together the claims of the self-funded
customers with those of the named Plaintiffs.
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senting parties of uncertain citizenship, will sub-
stantially increase litigation over jurisdictional
issues.

This Court has not refrained from reviewing
interlocutory judgments where, as here, important
jurisdictional questions are raised. In Newman-
Green, this Court intervened to resolve the ques-
tion of whether an appellate court could excise a
dispensable non-diverse party to preserve juris-
diction despite the fact that the court of appeals
had remanded the case for Rule 21 proceedings.
490 U.S. at 829-30. Likewise, in Grupo Dataflux,
this Court intervened to reverse the Fifth Circuit’s
attempt to create a new exception to the time-of-
filing rule despite the fact that the court of
appeals had remanded for further proceedings.
541 U.S. at 570.

As this Court has repeatedly stated, immediate
review (regardless of the interlocutory posture of
a case) is appropriate where jurisdiction is in.
question because, without jurisdiction, the federal
courts have no power to act. See Larson v. Domes-
tic & Foreign Commerce Corp., 337 U.So 682, 685
n.3 (1949) ("The judgment of the Court of Appeals
was not a final one, but we considered it appro~
priate for review here since, in our view, the juris-
dictional issue was ’fundamental to the further
conduct of the case.’") (quoting Land v. Dollar, 33(~
U.S. 731,734 (1947)); accord Grupo Dataflux, 541
U.S. at 582 ("Uncertainty regarding the question.
of jurisdiction is particularly undesirable, and col-
lateral litigation on the point particularly waste-
ful."). It would be an enormous waste of time, both
for litigants and the federal courts, to continue to
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litigate a case that did not belong in a federal
court in the first place.

There is, moreover, nothing about the proceed-
ings on remand that counsels in favor of delaying
review of the dispositive jurisdictional question
presented here. Cf. Br. in Opp. 16-18. Those pro-
ceedings, in fact, confirm the need for immediate
intervention by this Court. Pet. 18-19. Respon-
dents have now admitted that hundreds of their
self-funded customers whose claims have been in
the case from the beginning are not, and have
never been, diverse. The remaining self-funded
customers are of either admittedly uncertain or
unproven citizenship; Respondents have offered
only hearsay declarations from their own agents
(rather than the customers themselves) to support
their jurisdictional assertions for a limited num~
ber of the customers in issue. They have presented
nothing like the "competent proof’ of diversity this
Court’s decisions require. See Hertz Corp. v.
Friend, 130 S. Ct. 1181, 1194-95 (2010). If their
showing is not deemed sufficient on its face, the
proceedings below will almost certainly require
the most complex factual inquiry (potentially
involving a number of new trials) to resolve the
jurisdictional issues--not to mention related
issues regarding the substantive claims and dam-
ages--that will arise from Respondents’ attempt
to restructure their case and pursue disaggregated
claims that they had previously prosecuted in
aggregation with their own. This effort is in its
infancy, not "well underway" (Br. in Opp. 16); and
this Court should not make the parties endure
years of protracted litigation below before con-
firming the reality that the case must be dismissed.
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Certiorari should be granted so that these sorts
of procedures never even begin in the many cases
like this one in which the issue arises.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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