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PETITIONER’S SUPPLEMENTAL BRIEF 

INTRODUCTION 

 Pursuant to Rule 15.8 of the Rules of the Su-
preme Court, the Petitioner Jonathan Doe submits 
this supplemental brief to call this Court’s attention 
to a new case, Payne v. Peninsula School District, ___ 
F.3d ___, 2011 WL 3211503 (9th Cir., July 29, 2011), 
that was decided en banc by the Court of Appeals for 
the Ninth Circuit.1 In that opinion, the full Court of 
Appeals for the Ninth Circuit discussed and ruled on 
a question of law central to Petitioner Jonathan Doe’s 
case: does the exhaustion of remedies requirement in 
Section 1415(l) of the IDEA require a student with a 
disability to seek an IDEA due process hearing before 
filing a lawsuit under 42 U.S.C. §1983 seeking mone-
tary compensation from school officials for past 
unconstitutional conduct? 

 
 1 The Ninth Circuit filed its en banc decision on July 29, 
2011, the day after counsel submitted Petitioner’s reply brief for 
printing. The reply brief was filed with this Court on August 1, 
2011. On that day undersigned counsel began a four-day crimi-
nal jury trial in the United States District Court in Pierre, 
South Dakota. Although technically the Payne decision was 
available before the filing of the reply brief, as a practical 
matter, it was not available to undersigned counsel until after 
August 1, 2011. Counsel is mindful of this Court’s admonition 
that “counsel have a continuing duty to inform the Court of any 
development which may conceivably affect the outcome” of a 
case. Board of License Commissioners of Tiverton v. Pastore, 469 
U.S. 238 (1985).  
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 Sitting en banc, the Court of Appeals held that 
“the IDEA’s exhaustion provision applies only in cases 
where the relief sought by a plaintiff in the pleadings 
is available under the IDEA.” Non-IDEA claims that 
do not seek relief available under the IDEA are not 
subject to the exhaustion requirement, even if they 
allege injuries that could conceivably have been 
redressed by the IDEA. Payne, 2011 WL 32115803, 
page 6. 

 Here, in Petitioner Doe’s case, after ruling that 
Petitioner’s exclusion from his high school for 38 
school days was not a suspension for disciplinary mis-
conduct, the Eighth Circuit ordered dismissal of the 
Petitioner’s case for failure to seek administrative 
remedies under the Individuals with Disabilities 
Education Act (IDEA), 20 U.S.C. §§1400 et seq. 

 Jonathan Doe submits that IDEA administrative 
procedures would not have provided suitable or, 
indeed, any relief for the constitutional injuries he 
claimed in his pleadings, since his Complaint had not 
claimed any violation of the IDEA. In their brief 
opposing the petition, Todd County School District 
Respondents contend that Petitioner was somehow 
implicitly claiming a denial of a free appropriate 
public education under the IDEA in his §1983 Com-
plaint by pleading a deprivation of his “right to 
education” [Page 29, Respondent’s brief], and there-
fore the IDEA might have or would have provided 
some degree of relief for the injury implicitly claimed 
by the Petitioner. Respondents relied on two Ninth 
Circuit cases, Robb v. Bethel School District #403, 
308 F.3d 1047, 1050 (9th Cir. 2002) and Payne v. 
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Peninsula School District, 598 F.3d 1123, 1127 (9th 
Cir. 2010), to support their legal argument. 

 In Payne v. Peninsula School District, the Court 
of Appeals for the Ninth Circuit, sitting en banc, 
ruled that the IDEA’s exhaustion provision has no 
application in a §1983 suit seeking money damages 
from school officials for past unconstitutional actions. 
In that decision, the Court of Appeals vacated the 
panel’s decision cited by the Respondents and ex-
pressly overruled the other case cited by Respon-
dents, Robb v. Bethel School District #403.  

 The Payne decision goes directly to one of the two 
questions presented by Jonathan Doe in his petition 
for certiorari: 

Do IDEA administrative procedures provide 
a suitable remedy for a disabled student’s 
claim that school administrators violated his 
constitutional due process rights by suspend-
ing him from school without due process? 

 Moreover, the Ninth Circuit’s en banc decision 
creates a split of authority among the Eighth and 
Ninth Circuit Courts of Appeals as to the proper test 
that a court should employ to determine whether ex-
haustion of IDEA remedies is required in any given 
case. In the Ninth Circuit’s en banc decision in Payne, 
the Court of Appeals ruled that a court’s exhaustion 
inquiry must be limited to what a plaintiff actually 
alleges in the pleadings. In Petitioner Doe’s case, the 
Eighth Circuit considered facts beyond the pleadings 
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to determine what the plaintiff might have pled, but 
did not. 

 Thus, the recent Payne decision and the Eighth 
Circuit’s decision in this case present a direct split in 
the Circuits on an important point of federal law. 
That split of authority presents another compelling 
reason why this Court should grant the Petitioner 
Jonathan Doe’s petition for certiorari. 

 
I. THE I.D.E.A. EXHAUSTION PROVISION 

DOES NOT REQUIRE A STUDENT WHO 
RECEIVES SPECIAL EDUCATION SERVICES 
TO SEEK AN I.D.E.A. DUE PROCESS HEAR-
ING BEFORE FILING A SECTION 1983 
LAWSUIT SEEKING MONEY DAMAGES 
FOR PAST UNCONSTITUTIONAL CONDUCT 
BY SCHOOL OFFICIALS.  

Summary of Issues and Rulings in 
Payne v. Peninsula School District 

 The question presented in Payne was: 

Whether a child covered by the Individuals 
with Disabilities Education Act must seek an 
IDEA due process hearing before filing a 
lawsuit that (1) challenges past misconduct 
rather that the child’s current educational 
plan; (2) alleges only that school officials 
have violated the Constitution and state law; 
and (3) seeks only compensatory damages. 
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 That is essentially the same question presented 
to this Court by Petitioner Jonathan Doe, framed in 
different language.  

 In Payne, a child with a disability and his mother 
brought a suit for money damages against school 
personnel in a §1983 complaint in which they alleged 
that school personnel had deprived the child of consti-
tutional rights under color of law. The issue was 
whether the plaintiffs’ case should be dismissed for 
failure to exhaust IDEA administrative remedies. The 
dispositive question in Payne was whether the plain-
tiff was seeking relief that was also available under 
the IDEA. 

 After the original panel affirmed the district 
court’s dismissal of the Paynes’ case, on re-hearing en 
banc, the child, his mother, and the United States 
Department of Justice, appearing as amicus curiae in 
support of the plaintiffs-appellants, argued that the 
IDEA does not require a plaintiff who seeks only 
compensatory damages for past unconstitutional 
conduct to request a due process IDEA hearing before 
suing under §1983.  

 In the en banc opinion, the Court of Appeals 
addressed the very issue that is central to the ques-
tion presented in Jonathan Doe’s petition: under what 
circumstances does the IDEA’s exhaustion require-
ment bar non-IDEA federal or state law claims? 

 In its en banc decision, the Court of Appeals for 
the Ninth Circuit held: “We hold that the IDEA’s 
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exhaustion provision applies only in cases where the 
relief sought by a plaintiff in the pleadings is availa-
ble under the IDEA. Non-IDEA claims that do not 
seek relief available under the IDEA are not subject 
to the exhaustion requirement, even if they allege 
injuries that could conceivably have been redressed 
by the IDEA.” (Page 6). 

 In its decision, the Ninth Circuit expressly over-
ruled Robb v. Bethel School District #403, the case 
relied upon by the Todd County Respondents. 

 
Factual and Procedural Background of 

Payne v. Peninsula School District 

 The plaintiff, D.P., was a 7-year-old autistic child 
who was eligible to receive special education services 
under the IDEA. Windy Payne was his mother. The 
plaintiffs’ §1983 complaint alleged that D.P.’s special 
education teacher had violated D.P.’s Fourth, Eighth 
and Fourteenth Amendment rights by repeatedly 
locking the child in a 5' x 6' closet, without light 
(referred to by the school district defendants as a 
“safe room”) for indeterminate periods of time as 
punishment for misconduct. 

 Eventually, Windy Payne removed D.P. from the 
school without ever having requested a formal IDEA 
due process hearing. The mother filed a civil com-
plaint on behalf of herself and her son, seeking mone-
tary relief under 42 U.S.C. §1983, alleging violations 
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of the Fourth, Eighth, and Fourteenth Amendments, 
and of the IDEA, as a result of school officials’ inten-
tional infliction of unreasonable force. 

 The district court dismissed Ms. Payne’s case for 
failure to exhaust administrative remedies, citing 
Robb v. Bethel School District #403, 308 F.3d 1047 
(9th Cir. 2002), which held that the IDEA’s exhaus-
tion requirement applied to any case in which “a 
plaintiff has alleged injuries that could be redressed 
to any degree by the IDEA’s administrative proce-
dures and remedies.” Id., at 1048.  

 On appeal, a panel of the Ninth Circuit concluded 
that Payne was seeking redress for academic injuries 
“for which IDEA provides some relief ” and affirmed 
the district court’s dismissal of the case for failure to 
exhaust administrative remedies. Payne, 598 F.3d 
1123, 1128 (9th Cir. 2010). 

 The Court of Appeals for the Ninth Circuit, 
sitting en banc, agreed to have the full Court hear the 
case in order to clarify under what circumstances the 
IDEA’s exhaustion requirement bars non-IDEA fed-
eral or state law claims. 

 The legal argument put forward by the plaintiffs-
appellants, which is equally applicable to the issues 
in Jonathan Doe’s case, was succinctly summarized 
by the United States Justice Department in its ami-
cus brief:  

 The legislative history of the IDEA’s ex-
haustion requirement confirms what is ap-
parent from the statute’s plain language: 
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Congress had no intent to require a litigant 
suing under another law, and not seeking 
any remedy available under the IDEA, to go 
through the IDEA administrative process. 
The provision at issue here, 20 U.S.C. 
1415(l), was intended to clarify that the 
IDEA is not the exclusive remedy for a per-
son who may have IDEA rights arising out of 
the same facts. Forcing that person to go 
through the IDEA process, even if he or she 
does not intend to assert his or her IDEA 
rights or seek any IDEA remedies, turns the 
provision’s purpose on its head. 

[Page 19 of United States’s amicus brief in support of 
plaintiffs-appellants, Docket 52-1, Case # 07-3515, 
Court of Appeals for the Ninth Circuit.] 

 
The Court of Appeals’ Analysis of 

Section 1415(l) of the I.D.E.A. 

 The Ninth Circuit’s en banc decision centered on 
the IDEA’s rule of construction, which contains the 
Act’s exhaustion requirement: 

Nothing in this chapter shall be construed to 
restrict or limit the rights, procedures, and 
remedies available under the Constitution, 
the Americans with Disabilities Act of 1990 
[42 U.S.C. §12101 et seq.], title V of the Re-
habilitation Act of 1973 [29 U.S.C. §791 et 
seq.], or other Federal laws protecting the 
rights of children with disabilities, except 
that before the filing of a civil action under 
such laws seeking relief that is also available 
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under this subchapter, the procedures under 
subsections (f) and (g) shall be exhausted to 
the same extent as would be required had the 
action been brought under this subchapter. 

20 U.S.C. §1415(l) (emphasis added).  

 The Ninth Circuit’s opinion centers on the ques-
tion of whether the plaintiffs were “seeking relief that 
is also available under [the IDEA].” The Court con-
cluded that Ms. Payne was not required to seek an 
IDEA due process hearing before filing her §1983 
lawsuit because the relief she was actually seeking in 
her lawsuit was not available under the IDEA.2 

 The Court reversed the lower court’s dismissal of 
Payne’s claims that school personnel had violated 
Payne’s constitutional rights under the Fourth, 
Eighth and Fourteenth Amendments. 

 Overruling its prior decision in Robb and reject-
ing its “injury-centered” test for determining whether 
the IDEA exhaustion provision would apply, the 
Ninth Circuit ruled that the proper test should be the 
one advocated by the United States Justice Depart-
ment in its amicus brief. 

 The Court of Appeals ruled that §1415(l) would 
require exhaustion of IDEA remedies in three situa-
tions: first, when the plaintiff seeks a remedy that is 

 
 2 The Court also held that the IDEA’s exhaustion require-
ment was not jurisdictional; rather, it is an affirmative defense 
that must be raised by defendants. 
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an IDEA remedy or its functional equivalent; second, 
where the plaintiff ’s complaint seeks prospective 
future-oriented injunctive relief to alter an IEP or to 
change the educational placement of a student; and 
third, in cases “where a plaintiff is seeking to enforce 
rights that arise as a result of a denial of a free 
appropriate public education, whether pled as an 
IDEA claim or any other claim that relies on the 
denial of a FAPE to provide the basis for the cause of 
action.” (Page 10). 

 Ultimately, the Court of Appeals ruled that there 
was nothing in the language of the IDEA rule of 
construction or the legislative history of the Act that 
would require a disabled student to seek an IDEA 
hearing before filing a suit for monetary damages 
that complains of a past constitutional violation. 

 The application of the Payne decision to the 
issues in Jonathan Doe’s case is plain: since Doe’s 
§1983 complaint neither claimed a denial of FAPE or 
sought relief available under the IDEA, he was not 
required to seek an IDEA due process hearing before 
filing a suit seeking damages for past unconstitution-
al actions by school administrators. 
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II. THERE NOW EXISTS A CONFLICT, DI-
RECTLY OR IN PRINCIPLE, BETWEEN 
THE DECISION OF THE EIGHTH CIRCUIT 
AS TO WHICH REVIEW IS SOUGHT AND 
THE NINTH CIRCUIT’S PAYNE DECISION 
ON AN IMPORTANT MATTER OF FEDER-
AL LAW. 

 As a result of the Payne decision, there now 
exists a conflict, directly or in principle, between two 
Courts of Appeals as to whether a court can consider 
facts extrinsic to a plaintiff ’s pleadings in a §1983 
lawsuit to determine whether relief for the injuries 
claimed by the plaintiff would be available through 
IDEA administrative procedures. 

 In its en banc opinion in Payne, the Ninth Circuit 
Court of Appeals held that the “IDEA’s exhaustion 
provision applies only in cases where the relief sought 
by a plaintiff in the pleadings is available under the 
IDEA.” (Emphasis added) (Page 6). The Ninth Circuit 
ruled that a court must limit its inquiry to the plead-
ings in its determination of whether IDEA provided 
relief for the plaintiff ’s claimed injuries. 

The statute specifies that exhaustion is re-
quired “before the filing of a civil action . . . 
seeking relief that is also available under 
[the IDEA].” 20 U.S.C. §1415(l) (emphasis 
added). This suggests that whether a plain-
tiff could have sought relief available under 
the IDEA is irrelevant – what matters is 
whether the plaintiff actually sought relief 
available under the IDEA. In other words, 
when determining whether the IDEA 
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requires a plaintiff to exhaust, courts should 
start by looking at a complaint’s prayer for 
relief and determine whether the relief 
sought is also available under the IDEA. If it 
is not, then it is likely that §1415(l) does not 
require exhaustion in that case. 

Payne, 2011 WL 3211503, page 10. 

 Thus, the Ninth Circuit ruled that a court de-
cides the exhaustion question by determining what 
relief the plaintiff actually requested in his pleadings, 
not what he could have pled. 

 In its decision in Jonathan Doe’s case, the Eighth 
Circuit employed a radically different approach to 
deciding the question of whether relief for plaintiff ’s 
claimed injuries was available under the IDEA. 
Basing its entire analysis of Petitioner’s claim on 
facts not set forth in the pleadings, the Eighth Circuit 
ruled that relief would have been available for Jona-
than under the IDEA.  

 The Eighth Circuit’s holding that Jonathan’s due 
process rights were limited to those available under 
the IDEA was based on that Court’s own assessment 
of extrinsic evidence that was not pleaded anywhere 
in Petitioner Jonathan Doe’s Complaint. 

 The Eighth Circuit read the Petitioner’s §1983 
Complaint as one in which he was “claiming that 
[Respondents] violated his federal procedural due 
process rights when his Individualized Education 
Program (IEP) team placed him in an alternative 
high school setting for thirty-eight days.” Doe v. Todd 
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County School District, 625 F.3d 459, 461 (8th Cir. 
2010). The Eighth Circuit did not explain how it 
arrived at that interpretation of Jonathan Doe’s claim 
in the absence of any reference in the pleadings to his 
IEP team or to placement in an alternative high 
school setting. Similarly, the Eighth Circuit concluded 
that Jonathan Doe’s §1983 complaint “was about the 
effect of the disciplinary action on his right to a free 
appropriate public education” (Doe, at 465), even 
though the complaint makes no reference of any kind 
to his right to FAPE.  

 The Eighth Circuit’s conclusion that Jonathan 
Doe’s claim went to the inadequacy of educational 
services in the After-School Program had to have 
been based on the Court’s subjective interpretation of 
facts outside the pleadings. Based on its own assess-
ment of those extrinsic facts, the Eighth Circuit then 
evidently concluded that Jonathan Doe could have 
made an IDEA violation claim and further concluded 
that the mere possibility of a viable IDEA claim, even 
though not pleaded, was tantamount to the Petitioner 
actually making such a claim. 

 The Eighth Circuit clearly based its ruling as to 
the availability of relief through the IDEA on its own 
subjective assessment of facts outside the Petitioner’s 
pleadings. There is no other explanation for the 
Court’s decision. 

 The Eighth Circuit’s decision, which allows a 
court to consider evidence outside the pleadings to 
order the dismissal of a lawsuit based on what the 
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plaintiff did not plead but might have pleaded, direct-
ly conflicts with the Ninth Circuit’s en banc decision 
in Payne. 

 In light of Payne, there now exists a true conflict, 
direct or in principle, between the Eighth and Ninth 
Circuits on an important point of federal law, one that 
affects the educational rights of children with disabil-
ities throughout the United States. That conflict is 
another compelling reason why this Court should 
grant Jonathan Doe’s petition for certiorari. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 This Court should grant the petition for certiorari 
and reverse the decision of the Eighth Circuit Court 
of Appeals. 

Respectfully submitted, 
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