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QUESTIONS PRESENTED
Responding to this Court’s admonition in Horne
v. Flores, 129 S. Ct. 2579 (2009), that lower courts
must take a "flexible approach" in evaluating whether
continuation of an institutional-reform decree is justiffed, Maryland officials moved for relief from a 22year-old decree that governs substantial aspects of
the State’s foster care system. Changes in decisional
law since entry of the decree have established that no
private right of action exists-to" enforce the statutory
provisions on which the injunction is based. The court
of appeals affirmed the district court’s denial of the
State’s motion, holding that a 1987 interlocutory
ruling in the case finding private rights of action had
established the "law of the case" and that the State
had not shown that the 1987 decision was "dead
wrong." The questions presented are:
1. Does a court misapply the flexible standard
demanded by Rule 60(b)(5) when it subordinates
"sensitive federalism concerns" implicated by a longrunning institutional-reform decree to the court’s insistence that its previous decisions must be "dead
wrong" before a state may obtain relief based on
changes in the governing law?
2. Does a federal court lack power to enter and
enforce a wide-ranging injunction based on a single
state-plan element of the Adoption Assistance and
Child Welfare Act of 1980, which makes federal funding conditional on a requirement that the state plan
include certain elements to "gain the approval of the
Secretary of the federal Department of Health and
Human Services?

ii
PARTIES TO THE PROCEEDINGS
The plaintiffs in the proceedings below, and
respondents in this Court, are members of a class
comprising all foster children in the custody of the
Baltimore City Department of Social Services
("BCDSS"). In 1984, suit was brought on their behalf
against the Secretary of Maryland’s human services
agency, the Department of Human Resources (the
"Department"), and other State officials in the United
States District Court for the District of Maryland.
Theodore Dallas is the Secretary of the Department.
BCDSS is a State agency within the Department. See
Md. Code Ann., Hum. Servs. § 3-201. The Department, BCDSS, and Secretary Dallas’s predecessor, in
her official capacity, were all defendants below;
Secretary Dallas, the Department, and BCDSS are
the petitioners in this Court.
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PETITION FOR A WRIT OF CERTIORARI
Theodore Dallas, the Maryland Department of
Human Resources, and the Baltimore City Department of Social Services respectfully petition this
Court for a writ of certiorari to review the judgment
of the United States Court of Appeals for the Fourth
Circuit.
In Hornev. Flores, 129 S. Ct. 2579 (2009), the
Court addressed the flexible standard that district
courts must apply when evaluating whether to grant
a State’s motion for relief from an institutionalreform decree on the basis of changed factual circumstances. This Court’s guidance is now needed to
resolve a conflict among the courts of appeals on the
proper standard to be applied to a State’s motion
when the relief is sought on the basis of intervening
changes in the governing decisional law.
Here, changes in decisional law have established
that the statutory provisions on which the plaintiffs’
claims are based, and on which the decree depends,
do not create rights enforceable through a private
right of action. The lower courts nevertheless refused
to give effect to these changes in decisional law in
considering the State’s motion under Rule 60(b)(5).
Instead, just as the Ninth Circuit had refused to
grant relief in Horne unless "the landscape was ...
radically changed," and the "basic factual premises"
for the injunction "had been swept away," the court of
appeals here refused to grant relief unless it was
convinced that a ruling it made 22 years earlier was
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"dead wrong," such that the error would "strike [the
court] as wrong with the force of a five-week-old
unrefrigerated dead fish."
This Court’s review is warranted because the decision below contravenes this Court’s precedents,
which require that federal courts promptly return
control of state programs to democratically-accountable
state officials whenever retention of federal-court
control ceases to serve a legitimate federal interest.
The injunction in this case, although wideranging, prescriptive, and highly intrusive, is ostensibly based on a single provision of a federal funding
statute, which most lower courts, applying Suter v.
Artist M., 503 U.S. 347 (1992), have found lacks
privately-enforceable rights. Many states labor under
similar injunctions, which entangle the federal judiciary in the management of programs within areas of
core state responsibility, a role that federal courts are
ill-equipped to assume.
This case presents an appropriate vehicle for the
Court to provide guidance to the lower federal courts
on how they should approach their duties in evaluating intervening changes in law when they are asked
to consider a state’s request to terminate a longrunning institutional-reform decree. In contrast to
the approach taken by other circuits, the court of appeals here disregarded its obligations both to engage
in a flexible inquiry and to attend to the sensitive
federalism concerns underlying institutional-reform
litigation when it considered Maryland’s request to
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end more than two decades of federal-court supervision of the State’s operation of a program in an area
of core state responsibility.

OPINIONS BELOW
The opinion of the court of appeals is reported
at 633 F.3d 297 and is reprinted in the appendix to
this petition at App. 1-32. The order of the United
States District Court for the District of Maryland
denying relief under Federal Rule of Civil Procedure
60(b) was issued in a bench ruling, which is reprinted
at App. 80-86. The injunction entered by the district
court as a result of its bench ruling is reprinted at
App. 8S- 165.

JURISDICTION
The court of appeals issued its decision on January 26, 2011 and amended the opinion on February 8,
2011. The court denied a timely petition for rehearing
on February 23, 2011, and entered judgment on
March 3, 2011. The Chief Justice extended the time
for filing this petition to and including July 22, 2011.
The Court has jurisdiction under 28 U.S.C. § 1254(1).
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RULES AND STATUTES INVOLVED
Federal Rule of Civil Procedure 60(b) provides in
pertinent part:
On motion and just terms, the court may relieve a party or its legal representative from
a final judgment, order, or proceeding for the
following reasons...
(5) the judgment has been satisfied, released or discharged; it is based on ala earlier
judgment that has been reversed or vacated;
or applying it prospectively is no longer equitable ....
42 U.S.C. § 1983 provides in pertinent part:
Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of
any State or Territory or the District of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the Constitution and
laws, shall be liable to the party injured in
an action at law, suit in equity, or other
proper proceeding for redress ....
Pertinent provisions of the Adoption Assistance
and Child Welfare Act of 1980, Pub. L. No. 96-272, 94
Stat. 500, codified in Title 42, §§ 620-629i & 670679b, are reprinted at App. 167-91.
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STATEMENT
Maryland is one of many states operating government programs in areas of core state responsibility under the terms of intrusive federal-court decrees
that enforce provisions of federal spending-clause
statutes on behalf of private litigants, even when
those statutes do not, under this Court’s modern
jurisprudence, create privately enforceable rights.1 In
1988, the district court entered a sweeping injunction
in this case, based on claims purporting to enforce
provisions of the federal Adoption Assistance and
Child Welfare Act (the "Adoption Act"). That injunction has since governed Maryland’s largest social
services department, dictating how the State manages its workforce, controlling its delivery of child
welfare and foster care services, and interfering with
its ability to set budget priorities, control expenditures, and adopt modern management and policy
innovations that serve the best interests of children
under present-day standards.
Today, the six children who served as representatives for the class plaintiffs are, on average, 37 years
old. Yet the assent of a long-departed state official to
1 A 2005 study found that 21 states were operating under
injunctions entered on behalf of foster children or were involved
in class action litigation brought on behalf of foster children. See
Child Welfare Consent Decrees: Analysis of Thirty-Five Court
Actions from 1995 to 2005, Child Welfare League of America 6
(October 2005). In the district court, counsel for the plaintiffs
proffered the existence of 29 such decrees. App. 65.
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an injunction entered in 1988 has bound her nine
successors, who were appointed by four different
Governors, and it has inhibited their ability to implement policy changes that they deemed to be in the
public interest.
Under the present regime, Maryland cannot
conduct its child welfare and foster care programs
the way Congress intended. Instead of managing
BCDSS’s programs in accordance with State policy,
set by democratically-accountable State officials, and
using federal funds as contemplated by the plan the
State submitted to federal authorities in compliance
with the Adoption Act, Maryland must manage these
programs in obeisance to the terms of an injunction
that are not based on any cognizable federal claim or
privately-enforceable right. Thus, instead of answering to the federal agency designated by Congress and
to State officials chosen by the electorate, the Secretary of the Department has been obliged to bend to
the demands of private attorneys who monitor compliance with the court’s decree and who have shown
little reluctance to seek contempt sanctions when
they perceive the Department to have fallen short of
obligations imposed by the broad terms of the decree.
Since 2007, when a newly-elected Governor made
his appointment for Secretary, the Department has
reduced substantially the number of children in foster
care in Baltimore City and has increased substantially the percentage of Baltimore foster children
placed in family settings. In addition, children move
toward permanency more quickly and the number of

adoptions has increased dramatically. Yet, when
Maryland officials sought to wrest control of the
State’s foster care system from private litigants and
to carry out their responsibilities under State and
federal law, they were rebuffed by both the district
court and the court of appeals, even though changes
in the governing law had removed the underpinnings
from the plaintiffs’ claims and from the decree that
those claims had generated two decades earlier.
A. The Proceedings in the 1980s
In 1984, six Baltimore foster children filed an
action in the United States District Court for the
District of Maryland under 42 U.S.C. § 1983 on behalf
of themselves and "all children who are, have been, or
will be placed in foster homes by the BCDSS and are
or will be placed in the custody of BCDSS through
voluntary placement or court order." The complaint
sought injunctive relief to compel changes in the
administration of the foster care system in Baltimore.
The defendants included the Department, its thenSecretary Ruth Massinga, and BCDSS.
The plaintiffs alleged injuries resulting "from the
failure of state and city officials to meet the minimum
requirements for an adequate foster care program
established by federal law." The plaintiffs located the
source of these requirements established by federal
law in several provisions of the Adoption Act: 42
U.S.C. §§ 627(a)(2), 671(a)(1), (3), (4), (9), (10), (15),
(16), 672(c), 674(a)(9), and 675(1) and (5).
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In 1987, the district court entered a preliminary
injunction. L.J.v. Massinga, 699 F. Supp. 508, 510,
529 (D. Md. 1988). The defendants appealed, contending that the district court lacked authority to enter
the injunction because the provisions of the Adoption
Act on which the plaintiffs relied do not create rights
enforceable through a private right of action under
§ 1983.
The court of appeals disagreed. It declared that
four of the Adoption Act provisions, "taken together,"
imposed a "statutory duty" on the defendants that
was "clear and certain." And, although the court
acknowledged that the statutory provisions at issue
are ones "largely ... relating to appropriations," it
nevertheless held that they are "privately enforceable
under 42 U.S.C. § 1983." L.J.v. Massinga, 838 F.2d
118, 122-24 (4th Cir. 1988) ("L.J. II").
On remand, the parties agreed to the terms of a
consent decree, which was entered on September 27,
1988. L.J., 699 F. Supp. at 508. The decree required
State officials to make many institutional changes at
BCDSS and to file twice-yearly reports to the district
court.
B. The Adoption Act
Congress enacted the Adoption Act in 1980 to
encourage states to enhance foster care programs by
providing federal financial assistance. Like many
federal funding statutes, the Adoption Act sets forth
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broad and general programmatic and systemic standards, and delegates to federal officials the responsibility to refine and apply these standards and to
supervise their implementation by State officials.
The Adoption Act creates "a federal reimbursement program for certain expenses incurred by the
States in administering foster care and adoption
services," Surer, 503 U.S. at 350-51, and provides
federal funds to States to partially reimburse them
for providing foster care and adoption services to
categorically-needy children and their families, 42
U.S.C. § 672(a)(1)(B). In order to receive federal funds
under this program, "States must submit a plan to
the Secretary of Health and Human Services for
approval by the Secretary." Surer, 503 U.S. at 351
(citing 42 U.S.C. §§ 670, 671). (That plan is commonly
referred to as the State’s "IV-E Plan," because it is
codified in Title IV-E of the Social Security Act.)~
Section 671 lists the "features which state plans must
contain in order to gain the Secretary’s approval."
Surer, 503 U.S. at 351. If a State complies with the
" Adoption Act’s IV-E Plan requirements, it receives
federal funds for reimbursement of expenditures for
certain services, including foster care maintenance

Maryland’s IV-E plan is available at http://www.dhr.state.
md.us/ssaJpdf/MDTitleIV-EStatePlan.pdf.
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payments for eligible children in qualifying placements.~ 42 U.S.C. § 672(a)(1)(B).
This case involves the provision of the Adoption Act that immediately follows the one at issue
in Suter. Section 671(a)(16) is the lone provision that
the plaintiffs and the court of appeals relied on as
creating a private right of action that would justify
denial of the State’s Rule 60(b)(5) motion and continuance of the decree. Section 671(a)(16) requires
development of a "case plan" for each child receiving
foster care maintenance payments under the state
plan submitted to the Secretary of Health and
Human Services; that provision also calls for a case
review system to review each child’s plan. 42 U.S.C.
§§ 671(a)(16), 675(1), (5). Congress has directed that
these case reviews be conducted by state courts or
administrative bodies appointed or approved by state
courts. 42 U.S.C. § 675(5).
Maryland has a case review system. State law
requires the State’s juvenile court to periodically
review each child’s case plan and mandates that the
juvenile court place paramount emphasis on the best

3 Eligibility is determined by applying formulas under the
former Aid to Families with Dependent Children program. 42
U.S.C. § 672(a)(1)(B); see Md. Code Regs. 11.30.11.30F. Additionally, only certain types of placements qualify for reimbursement
of foster care maintenance payments. See 42 U.S.C. § 672(a)(2),
(b), (d), (e). The decree at issue in this case applies to all foster
children, without regard to the Adoption Act’s eligibility standards.
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interests of the individual child. See Md. Code Ann.,
Cts. & Jud. Proc. § 3-823 (requiring juvenile court to
conduct periodic review hearings, review child’s plan,
and consider report of local out-of-home placement
review board); Md. Code Ann., Fam. Law §§ 5-544, 5545 (requiring local out-of-home placement review
boards to review each child’s circumstances; evaluate
implementation of each child’s case plan; and communicate findings to juvenile court).~ In exercising
their authority to protect the child and monitor the
child’s case plan, Maryland courts exercise "the
inherent role of the court in protecting the rights of
minors," and give primacy to the best interests of the
child." In re Najasha B., 409 Md. 20, 22 (2009).5
4 All parties (including the child) are entitled to representation of counsel in the juvenile court. Md. Code Ann., Cts. & Jud.
Proc. § 3-813. The local department of social services and the
child are represented at the State’s expense. Md. Code Ann., Cts.
& Jud. Proc. § 3-813(a). Indigent parents are entitled to representation by the State Public Defender. Md. Code Ann., Cts. &
Jud. Proc. § 3-813(c). Any aggrieved party (including a child) has
the right of appellate review of the juvenile court’s decision. Md.
Code Ann., Cts. & Jud. Proc. § 12-303(3)(x); see In re Damon M.,
362 Md. 429 (2001) (recognizing right of aggrieved party to
appeal from juvenile court’s decision modifying child’s permanency plan).
5 ,, ’In all judicial proceedings conducted in accordance with
[the CINA Subtitle] the court may direct the local department to
provide services to a child, the child’s family, or the child’s
caregiver to the extent that the local department is authorized
under State law.’ Juvenile courts shall exercise this authority to
’protect and advance a child’s best interests.’" In re Najasha B.,
409 Md. at 24 (quoting Md. Code Ann., Cts. & Jud. Proc. § 3802(c)(1), (c)(2)) (citations omitted).
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The federal Secretary of Health and Human
Services administers 8 671(a) under regulations that
do not place any conditions on federal funding other
than the submission of a state plan for the Secretary’s
approval and operation in "substantial conformity"
with the plan. 45 C.F.R. 1356.21(a), (b), (c), (d); 45
C.F.R. 1355.34(c)(2); see Surer, 503 U.S. at 361. If the
Secretary finds violations of State plan requirements,
including violations of 8 671(a)(16), the sanctior~ is
that a child’s expenses become ineligible for IV-E
reimbursement. 45 C.F.R. 1356.21(a), (b), (c), (d); see
42 U.S.C. 88 674, 1320a-2a(a)(1); 45 C.F.R. 1355.34
(establishing criteria for determining "substantial
conformity" with Title IV-B and Title IV-E state plan
requirements). The Secretary’s standards for substantial conformity with the case-review element of a
state plan require only that the State have certain
procedures in place for development, monitoring, and
periodic court review of a child’s case plan. 45 C.F.R.
1355.34(c)(2)(i)-(v).
Soon after the enactment of the Adoption Act,
advocates filed suit, claiming that participating states
were violating the rights of foster children under the
Act’s provisions. Many decrees, including Maryland’s
1988 decree, were entered before this Court announced that, in the case of spending-clause enactments, courts should not find privately-enforceable
rights without clear evidence of Congressional intent
to create such rights. In Surer, the Court held that
the Adoption Act provision at issue there, 42 U.S.C.
8 671(a)(15), failed that test because it lacked the
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requisite rights-creating language. And many predate the 1996 amendment, which added § 671(a)(18),
to prevent discrimination "on the basis of race, color
or national origin" in the administration of a State’s
foster care program and is the only provision of the
Adoption Act which expressly grants a private cause
of action for violation of its terms.
C.

The District Court’s Supervision of the Department’s Operations and Enforcement of
the Decree.

The decree entered by the district court governs
substantial aspects of Maryland’s largest social services agency. The decree’s terms constrain the Department’s decisions regarding the way it sets budget
priorities, adopts policy innovations and reforms, and
even the way it interacts with the State’s juvenile
courts.
The decree purports to enforce provisions of the
Adoption Act, and, like the Act, the injunction contains programmatic and systemic standards articulated in broad and general language that do not
readily lend themselves to judicial enforcement. See,
e.g., ~ I.D.1 (requiring "services in a duration and
intensity reasonably calculated to enable the child to
remain with the family without removal"); ~I I.D.2
("services in a duration and intensity reasonably
calculated to implement expeditiously and finalize
the child’s permanency plan"); ~I I.D.3 ("reasonable
efforts to fully involve family, the child and other
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individuals able to contribute to positive outcomes for
the child at each critical decision-making point").
App. 109-114.
The decree is also expansive. Although the single
provision to which the plaintiffs have pointed as
supporting a private right of action is § 671(a)(16),
the decree sweeps much more broadly. That provision
is concerned with the content of case plans and with
the case-review system, but the decree seeks to
enforce nearly all of the 30-plus elements set forth in
§ 671(a), not merely the sixteenth one. Among other
things, the decree also includes requirements for
compliance reporting; verification of the Department’s
data; and procedures for information sharing, dispute
resolution, and problem-solving. In all, the 2009
injunction contains 126 measures on which the
defendants’ performance is to be assessed and 22
additional commitments. App. 106-164. With regard
to most measures, the decree demands that the
Department perform at levels of 90 percent or better
in order to attain certification and an opportunity to
exit from federal-court control.
As a result of the decree’s broad and expansive
terms, the plaintiffs and the district court, instead
of the federal Secretary, interpret these standards and supervise their implementation by State
officials. The plaintiffs’ counsel has interpreted the
standards broadly and expansively, and has argued
that the Departments’ failure to achieve 100 percent
compliance is contumacious. In November 2007, the
plaintiffs declared the decree a failure and instituted
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contempt proceedings, urging the federal court to
assume even more intrusive control over BCDSS.
They sought contempt sanctions even though the
newly-appointed Secretary of the Department had
moved quickly to implement policy innovations and
reforms.
In their 400-plus-page contempt petition, the
plaintiffs examined virtually every provision of the
1988 decree, gave each one an expansive interpretation, and claimed that BCDSS had failed to achieve
the required 100 percent compliance with each provision, as interpreted by the plaintiffs. The plaintiffs’
petition asked the district court to install a monitor
to run the child welfare program at BCDSS, supplanting the role of the Secretary and her executive
staff. On another occasion, when the Secretary proposed to implement an internal reorganization plan,
the plaintiffs threatened to again seek contempt sanctions because the decree’s terms assumed a different
organizational structure.
The parties engaged in mediation, and the plaintiffs ultimately agreed to stay proceedings on their
contempt petition. Following a protracted mediation
process, the parties presented proposed modifications
of the decree to the district court on June 22, 2009.
Although the proposed modifications continued to impose onerous demands on the Department, the revisions also held out the promise of a conclusion to
federal-court supervision, by including defined exit
standards. App. 106-164.
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D. The Proceedings on the State’s Motion for
Relief Under Rule 60(b)(5)
Three days after the parties presented proposed modifications of the consent decree to the
district court, this Court issued its decision in Horne
v. Flores. Based on the Court’s reaffirmation in that
case of the principle that courts must be sensitive
to federalism concerns in institutional-reform litigation, 129 S. Ct. at 2595, and the Court’s statement
that the injunction at issue could not be sustained on
the basis that it purportedly remedied violations of a
statute, where that statute "does not provide a private right of action," id. at 2598 n.6, the State requested that the district court withhold action on the
proposed modifications to the decree, to allow the
State to make a Rule 60(b)(5) motion to terminate the
decree instead.
The district court granted the request, and the
State moved to vacate the decree on the ground that
changes in decisional law had established that the
statutory provisions on which the plaintiffs’ claims
are based, and on which the decree depends, do not
create rights enforceable through a private right of
action. Accordingly, the State argued, the district
court lacked authority to enforce the decree, because
the Adoption Act "is enforceable only by the agency
charged with administering it." Horne, 129 S. Ct.
at 2598 n.6. The State also stressed the importance
of the Court’s recognition in Horne that "the longer
an injunction or consent decree stays in place, the
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greater the risk that it will improperly interfere with
a State’s democratic processes." 129 S. Ct. at 2597.
The district court conducted a hearing on the
State’s motion to vacate the decree. App. 34-86.
During the hearing, the court averred that there was
a "continuing federal interest" in enforcement of the
decree because the court perceived "ongoing federal
violations," and it found that the plaintiffs’ complaints about compliance with particular terms of
decree "certainly would reflect there was a reason for
that concern." App. 82. The court concluded that, in
light of this "concern about violations of federal law,"
it would not be "inappropriate for me to continue to
enforce [the decree] even if the[l ... plaintiffs don’t
have a private right of action." App. 82-83.6 In a bench
ruling at the conclusion of the hearing, the court
denied the State’s motion to vacate, and, over the
State’s objection, the court entered the modified
injunction. App. 80-85.
The State appealed the district court’s judgment,
and the court of appeals affirmed.
After stating its determination to "affirm the
well-reasoned decision of the district court," App. 2,
6 The court stated that it would be more reluctant to continue the decree, based on separation-of-powers concerns, if "the
federal secretary were here, saying, judge, stay out of this .... "
App. 83. The court also suggested that the absence of a cognizable cause of action, while irrelevant to the State’s motion to
vacate the decree, would be significant if the court had been
conducting an enforcement or contempt proceeding. App. 82, 84.
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the court of appeals declined to consider the correctness of that court’s conclusion that "it could ’continue
to enforce even if these particular plaintiffs don’t
have a private right of action,’" App. 28 n.9. Instead,
the court of appeals chose to affirm on alternative
grounds not cited by the district court. Id. Though the
court of appeals acknowledged that Horne "emphasized ... the ’flexible approach’ to Rule 60(b)(5) that
courts have been instructed to apply when reviewing
institutional reform orders," App. 18, the panel’s
opinion invoked a series of barriers that effectively
preclude such flexibility when, as in this case, the
Rule 60(b)(5) motion asserts "legal changes" in circumstances rather than "factual" ones, Horne, 129
S. Ct. at 2600.
First, the court of appeals held that to justify
denying a Rule 60(b)(5) motion asserting that a longstanding institutional reform decree is no longer
enforceable due to intervening Supreme Court decisions, the district court was "entitled to follow" a
decades-old court of appeals decision as "law of the
case." App. 29 (citing L.J. II, 838 F.2d 118). Second,
the court of appeals held that a reviewing court must
affirm the district court’s denial of the Rule 60(b)(5)
motion based on "law of the case" unless its own prior
decision strikes the reviewing court as "’wrong with
the force of a five-week-old, unrefrigerated dead
fish.’" App. 30 (quoting TFWS, Inc. v. Franchot, 572
F.3d 186, 194 (4th Cir. 2009)). Applying that standard, the court of appeals opined that L.J. H precluded
relief under Rule 60(b)(5) because it was not shown to
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be "dead wrong," App. 30, though the panel did not
re-examine its analysis in L.J. H or compare it to the
analysis employed by this Court in Surer - holding
that §671(a)(15) "neither confers an enforceable
private right on its beneficiaries nor creates an implied cause of action on their behalf," 503 U.S. at 364;
see also id. at 358 n.9 (opining that § 671(a)(9) also
"does not afford a cause of action") - or in Gonzaga
University v. Doe, 536 U.S. 273, 282 (2002) (no private
right of action under § 1983 unless Congress expressed its intent to create such a right of action in
"clear and unambiguous terms" with "rights-creating
language" that has an "individual" rather than an
"aggregate" focus).
Next, the court of appeals suggested that a longstanding decree might be insulated from review, and
a district court relieved of its duty to "ensure that
’responsibility for discharging the State’s obligations
is returned promptly to the State and its officials,’"
App. 18 (quoting Horne, 129 U.S. at 2595), by the
passage of time since the changes in law that formed
the basis for the Rule 60(b)(5) motion, even if those
changes established that the plaintiffs "lack a private
right of action to enforce AACWA." App. 21. Thus, the
court explained, "even if Surer had indeed changed
the law, [the State’s] lengthy delay in filing a motion
based upon it would bring into question the appropriateness of equitable relief." Id. at 21-22.
Although the court of appeals had previously
held that Surer "forecloses the argument" that a
private right of action might be available under
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provisions of the Adoption Act analogous to the provision addressed in Suter, see White v. Chambliss, 112
F.3d 731, 739 (4th Cir. 1997), the court of appeals
adopted a narrower reading of Suter in this case. The
court suggested that the analysis in Surer applies to
only two provisions of the Act, §§ 671(a)(9) and
671(a)(15). App. 26. Accordingly, the court of appeals
concluded that Suter did not "void" L.Jo II’s holding
"that the rights asserted by plaintiffs under
§ 671(a)(16) are privately enforceable under 42 U.S.C.
§ 1983." App. 26.
Finally, the court of appeals simultaneously
treated as dicta and as "hardly novel," App. 20,
Horne’s determination that a federal court is not
"empowered to decide the issue" whether a federal
statute was violated where the statute "does not
provide a private right of action" and the statute is
"enforceable only by the agency charged with administering it." 129 U.S. at 2598 n.6. The court of appeals
opined that these statements in Horne provide no
support for the proposition "that a court can retroactively lose authority to enforce a decree if that decree
is based on a statute that the Supreme Court later
finds not to provide a private cause of action." App.
21.
The court of appeals denied the State’s petition
for rehearing en banc. App. 166.
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REASONS FOR GRANTING THE PETITION
This case warrants review by this Court because
the decision of the court of appeals conflicts with
decisions of other courts of appeals and with this
Court’s precedents in two important and convergent
lines of cases: (1) those directing federal courts to exercise a flexible standard of review when ruling on a
motion for relief under Rule 60(b)(5) in institutionalreform cases, particularly where there is no ongoing
privately enforceable federal claim or interest, see
Horne, 129 S. Ct. at 2598 n.6; Agostini v. Felton, 521
U.S. 203 (1997); Rufo v. Inmates of Suffolk County
Jail, 502 U.S. 367 (1992); and (2) those analyzing
federal spending clause enactments to determine
whether Congress intended to create federal rights
that are privately enforceable against States under
42 U.S.C. § 1983, see Gonzaga, 536 U.S. 273; Blessing
v. Freestone, 520 U.S. 329 (1997); Surer, 503 U.S. 347.
With respect to the 60(b)(5) standard for evaluating intervening changes in law, the court of appeals’
decision conflicts with decisions of the Sixth and
Seventh Circuits, see, e.g., John B. v. Goetz, 626 F.3d
356 (6th Cir. 2010); Evans v. City of Chicago, 10 F.3d
474, 480, 483 (7th Cir. 1993) (en banc) (plurality
opinion) (Easterbrook, J.); O’Sullivan v. City of Chicago, 396 F.3d 843, 864, 868 (7th Cir. 2005) (adopting
reasoning of Evans, 10 F.3d at 479-80). In this case,
the court of appeals rejected the approach the Seventh Circuit took in Evans, which stated that a court
"must ensure that there is a substantial federal
claim" both when a decree is entered and when it is
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enforced, and instead concluded that the district
court need undertake no such inquiry "absent proof
that [a 22-year-old decision] has been overruled or
that it is clearly erroneous." App. 29-30.
With respect to the current state of the law on
private rights enforceable through § 1983 in this
context, the court of appeals’ decision conflicts with
decisions by the Sixth and Eleventh Circuits and the
highest courts of Washington and New York, which
have all found that 42 U.S.C. § 671(a)(16) does not
create privately-enforceable rights. See John B. v.
Goetz, 626 F.3d at 363 (6th Cir. 2010); 31 Foster
Children v. Bush, 329 F.3d 1255, 1270 (11th Cir.
2003); Braam v. State, 81 P.3d 851, 865 (Wash. 2003)
(en banc); Mark G. v. Sabol, 677 N.Y.S.2d 292, 297-99
(A.D. 1998), aff’d, 717 N.E.2d 1067 (N.Y. 1999).
Because many long-standing institutional-reform
decrees are founded on private rights of action
assertedly created by federal spending clause legislation, this case presents an opportunity for this Court
to resolve a conflict in these two lines of cases that,
together, perpetuate long-standing institutionalreform decrees that should no longer be enforced. A
resolution of the governing law at the intersection of
these cases is of paramount importance to states. In
evaluating whether and when to move for termination of decrees, it is critical for the states to understand whether courts will undertake the broad and
flexible inquiry this Court required in Horne when
the ground for termination is an intervening change
in law.
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I.

The Decision Below Contravenes This Court’s
Precedents and Decisions of Other Circuit
Courts That Take a Flexible Approach
When Ruling on Motions to Terminate Institutional-Reform Decrees.

This Court has instructed that "courts must take
a flexible approach to Rule 60(b)(5) motions addressing [institutional-reform] decrees." Horne, 129 S. Ct.
at 2594. Although Horne did not involve a claim of
intervening changes in law, this Court has previously
held that when considering intervening changes in
law, an institutional-reform decree "must of course be
modified if, as it later turns out, one or more of the
obligations placed upon the parties has become
impermissible under federal law." Rufo, 502 U.S. at
388. And changes in law include not merely the
subsequent overruling of decisions, but also intervening decisions that fundamentally change the analysis
of the law supporting the decree. See Agostini, 521
U.S. at 222-23 (granting relief under Rule 60(b)(5)
because "more recent cases have undermined the
assumptions" of, and the "criteria used to assess," the
legal principles on which the decree rests).
Failing to appreciate the significance of Horne’s
emphasis on flexibility and its broader application to
institutional-reform decrees, the court of appeals
applied a standard wholly incompatible with Horne,
Agostini, and Rufo. Here, the court of appeals held
that a party moving for relief based on an intervening
change in law must show that an earlier decision in
the case was "dead wrong," to such a degree that the
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ruling must "strike [the court] as wrong with the
force of a five-week-old, unrefrigerated dead fish."
App. 30. Applying this "dead fish" standard, the court
gave little consideration to whether Surer, Blessing,
and Gonzaga had "undermined the assumptions,"
Agostini, 521 U.S. at 222, concerning the creation of
private rights of action since the court of appeals’
1987 interlocutory ruling in this case.
The court of appeals’ rigid, "dead fish" approach,
which insulates earlier legal rulings from changes in
decisional law, differs from the approach used in
decisions of tl~e Sixth and Seventh Circuits, which
properly consider whether changes in the law have
altered the status of the underlying federal rights
supporting the decree. See, e.g., John B. v. Goetz, 626
F.3d 356, 363 (6th Cir. 2010); Brown v. Tennessee
Dep’t of Finance & Admin., 561 F.3d 542 (6th Cir.
2009); Evans v. City of Chicago, 10 F.3d 474, 480, 483
(7th Cir. 1993) (en banc) (plurality opinion) (Easterbrook, J.). These courts have recognized that the
analysis of subsequent changes in law requires a
more searching analysis of how the law has evolved
during the period the decree is enforced. As the Sixth
Circuit correctly observed, "[n]either the doctrines of
res judicata or waiver nor a proper respect for previously entered judgments requires that old injunctions
remain in effect when the old law on which they were
based has changed." Sweeton v. Brown, 27 F.3d 1162,
1166-67 (6th Cir. 1994) (en banc); see also Brown v.
Tenn. Dep’t of Fin. & Admin., 561 F.3d at 546. The
Seventh Circuit has repeatedly applied the same
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understanding to long-standing institutional-reform
injunctions. See O’Sullivan v. City of Chicago, 396
F.3d 843, 864, 868 (7th Cir. 2005) (adopting reasoning
of Evans, 10 F.3d at 479-80); David B. v. McDonald,
116 F.3d at 1150; Komyatti v. Bayh, 96 F.3d 955, 957
(7th Cir. 1996); Evans, 10 F.3d at 480,483.
In Brown v. Tennessee Department of Finance &
Administration, for example, the Sixth Circuit recognized that the Rufo rule "flows from the insight that a
consent decree designed to remedy violations of
federal law is not a private contract; it is a judicial
decree enforcing rights created by federal law
through means agreed upon by the parties." 561 F.3d
at 546. Accordingly, a consent decree should not be
enforced "if a change in law eliminates the rights and
duties the consent decree is designed to enforce." Id.
Last year, in John B., the Sixth Circuit applied this
standard to reverse a district court’s denial of Tennessee officials’ motion to vacate a consent decree
under Rule 60(b)(5). There, the court held that
§ 671(a)(16) - the precise provision at issue here was not privately enforceable and that any part of the
decree based on that provision should be vacated. 626
F.3d at 363.7

7 On remand, the district court identified the provisions of
the decree based on § 671(a)(16) that had to be vacated under
the Sixth Circuit’s ruling. John B. v. Emkes, No. 3:98-CV-0168,
2011 U.S. Dist. LEXIS 20399 *33-34 (M.D. Tenn. March 1, 2011).
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Moreover, in marked contrast to the Fourth
Circuit, the Sixth and Seventh Circuits have demonstrated an understanding of the implications for
principles of federalism when institutional-reform
decrees become unmoored from underlying enforceable federal rights. The Fourth Circuit in this case
elevated the district court’s "entitle[ment]" to rely on
unexamined past rulings over the State’s present
interest in reassuming the operation of its foster care
system in Baltimore City. App. 30 ("[T]he district
court is entitled to follow [the 1987 ruling] absent
proof that it has been overruled or that it is clearly
erroneous.").
The Seventh Circuit, on the other hand, has
recognized that the federalism concerns at issue
require more of a district court considering a Rule
60(b)(5) motion: "[T]he court must ensure that there
is a substantial federal claim, not only when the
decree is entered but also when it is enforced" and,
"[w]hen making these inquiries, courts are bound by
principles of federalism (and by the fundamental
differences between judicial and political branches of
government) to preserve the maximum leeway for
democratic governance." Evans v. City of Chicago, 10
F.3d at 479; see also David B. v. McDonald, 116 F.3d
1146, 1150 (7th Cir. 1997) (instructing district court
on remand to determine "whether a substantial
federal claim supports the decree" governing operation of state’s social-welfare system). And the Sixth
Circuit has held that a consent decree :must be vacated when "It]he foundation upon which the claim
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for injunctive relief was built has crumbled." Sweeton
v. Brown, 27 F.3d at 1166; see also Brown v. Tenn.
Dep’t of Fin. & Admin., 561 F.3d at 546.
The Fourth Circuit in this case mistakenly
justified its decision to minimize the federalism
implications of its ruling in part on the premise that
parties may consent to an injunction that exceeds the
requirements of federal law. App. 27. In contrast, the
Sixth and Seventh Circuits have recognized that
federal courts exceed their authority when they
purport to enforce consent decrees as contracts that
are not based on enforceable federal rights. Evans, 10
F.3d at 478-79; John B., 626 F.3d at 363; Brown v.
Tenn. Dep’t of Fin. & Admin., 561 F.3d at 54; Sweeton
v. Brown, 27 F.3d at 1166.
In contrast to the Fourth Circuit’s approach, the
Sixth and Seventh Circuit’s cases are consistent with
Horne’s admonition that federal courts "must remain
attentive to the fact that federal court decrees exceed
appropriate limits if they are aimed at eliminating a
condition that does not violate [federal law] or does
not flow from such a violation." 129 S. Ct. at 2595
(citations omitted). Horne teaches that federal courts
are not "empowered to decide the issue" of alleged
non-compliance with a federal statute or to order a
remedy based on that statute where, as here, the
statute "does not provide a private right of action." Id.
at 2598 n.6. This is especially critical when continued
federal-court supervision improperly invades and
undermines "areas of core state responsibility." Id. at
2593. After more than two decades of an injunction
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based on a federal statute that lacks privatelyenforceable rights, the time has come to return "control to the State and its officials," as the federal
statutory scheme contemplates and as a proper
respect for federalism demands. Id. at 2595 (quoting
Frew, 540 U.S. at 442).
II. The Decision Below Conflicts with This
Court’s Precedents and the Decisions of
Other Circuits and State Supreme Courts
Holding That There Is No Private Right of
Action Under § 671(a)(16) of the Adoption
Act.
The Court in Suter established the applicable
standard for finding Congressional intention to create
rights in a spending-clause enactment: "Did Congress, in enacting the Adoption Act, unambiguously
confer upon the child beneficiaries of the Act a right
to enforce the [state-plan] requirement?" Suter, 536
U.S. at 357. The Court reiterated the Suter standard
in Gonzaga: "[U]nless Congress ’speak[s] with a clear
voice,’ and manifests an ’unambiguous’ intent to
confer individual rights, federal funding provisions
provide no basis for private enforcement by § 1983."
Gonzaga, 536 U.S. at 280 (quoting Pennhurst State
School & Hosp. v. Halderman, 451 U.S. 1, 17, 28
& n~21 (1981)). An intention to confer a benefit on
the plaintiff class will not suffice. Id. at 282-83 (clarifying the Blessing standard for finding privatelyenforceable rights).
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The Court explained in Gonzaga that it will not
find an enforceable right in a federal funding statute
unless Congress intended that the provision benefit
the plaintiff, the provision is mandatory on the State,
the provision creates obligations that the federal
judiciary is competent to enforce, and it is clear from
the statutory language that Congress intended to
create new enforceable rights in the individual plaintiffs. 536 U.S. at 282-86.
A. The Decision Below Conflicts with Decisions from Other Courts of Appeals.
The majority of circuit courts of appeals, district
courts, and state supreme courts have concluded that,
with the sole exception of § 671(a)(18) (for which
Congress expressly provided a private cause of action), none of the Adoption Act’s provisions are privately enforceable. The decision below, in limiting the
reach of Suter to § 671(a)(15) - the most narrow
reading possible - is in conflict with the decisions of
these other courts.
The Sixth and Eleventh Circuits and the highest
state courts of Washington and New York have all
found that 42 U.S.C. § 671(a)(16) does not create
privately enforceable rights. John B. v. Goetz, 626
F.3d at 363 (6th Cir. 2010); 31 Foster Children v.
Bush, 329 F.3d 1255, 1270 (11th Cir. 2003); Braam
v. State, 81 P.3d 851, 865 (Wash. 2003) (en banc);
Mark G. v. Sabol, 677 N.Y.S.2d 292, 297-99 (A.D.
1998), aff’d, 717 N.E.2d 1067 (N.Y. 1999). Most lower
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federal courts have reached the same conclusion. See,
e.g., Olivia Y. v. Barbour, 351 F. Supp. 2d 543, 557-65
(S.D. Miss. 2004); Daniel H. v. City of New York, 115
F. Supp. 2d 423, 427-28 (S.D.N.Y. 2000); Eric L. v.
Bird, 848 F. Supp. 303, 312-13 (D.N.H. 1994); Del A.
v. Roemer, 777 F. Supp. 1297, 1308-11 (E.D. La.
1991); Carson P. v. Heineman, 240 F.R.D. 456, 539-45
(D. Neb. 2007); Whitley v. New Mexico Children,
Youth & Families Dep’t, 184 F. Supp. 2d 1146, 1164
(D.N.M. 2001).8
Contrary to an earlier decision of a panel of the
Fourth Circuit, White v. Chambliss, 112 F.3d 731, 738
n.4 (4th Cir. 1997), the court of appeals here concluded that Congress had overruled Suter by enacting
a so-called Suter "fix" in 1994. See 42 U.S.C. § 1320a2. The court of appeals’ conclusion conflicts with the
interpretation of most courts that the so-called "fix"
legislation had the limited effect of overruling one
aspect of Suter, namely its reasoning that Adoption Act provisions could not constitute enforceable
rights solely on the ground that they were required

8 Many courts have applied the analysis articulated in
Surer to other analogous provisions of the Adoption Act and have
likewise found that they do not contain the "rights-creating
language" that would support a private right of action. See, e.g.,
Scrivener v. Andrews, 816 F.2d 261, 263-64 (6th Cir. 1987);
Yvonne L. v. New Mexico Dep’t of Hum. Servs., 959 F.2d 883, 889
(10th Cir. 1992); Baby Neal v. Casey, 821 F. Supp 320, 327 (E.D.
Pa. 1993), rev’d on other grounds, 43 F.3d 48 (3d Cir. 1994);
Aristotle P. v. Johnson, 721 F. Supp. 1002, 1012 (N.D. Ill. 1989).
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elements of a state plan. See, e.g., Harris v. James,
127 F.3d 993, 1003 (llth Cir. 1997).
A minority of courts, erroneously viewing the
1994 amendment as having overruled Suter, have
concluded that § 671(a)(16) creates enforceable rights.
For example, the Supreme Court of Alaska has interpreted the provision to create "an enforceable right to
a state plan that provides for the development of
individual case plans" but has held that the "enforceable right is systemic," requiring only the adoption of
a statewide system and "does not give all parents and
children a case-by-case guarantee of a satisfactory
plan." State v. Native Village of Curyung, 151 P.3d
388, 407 (Alaska 2006). In reaching this conclusion,
the Supreme Court of Alaska got it only half right §671(a)(16) does indeed have an aggregate focus
without enforceable individual rights to a satisfactory
case plan, but the subsection surely does not permit
each child or parent to sue to challenge the adequacy
of the overall case review system. See Gonzaga, 536
U.S. at 281-82 (discussing requirement that provision
confer individually-focused rights).
Other courts, correctly holding that § 671(a)(16)
does not create privately-enforceable rights, have
noted that Congress did explicitly create a private
right of action in § 671(a)(18). This express right of
action in a proximate subsection of the statute constitutes "strong evidence that Congress did not intend
these other various state plan elements in 42 U.S.C.
§ 671(a) to confer rights enforceable pursuant to
§ 1983." Charlie H. v. Whitman, 83 F. Supp. 2d at 489
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(citing Wright v. Roanoke Redevelopment and Housing
Authority, 479 U.S. 418, 423 (1987)); see also Alger v.
County of Albany, N.Y., 489 F. Supp. 2d 155, 158
(N.D.N.Y. 2006); Daniel H., 115 F. Supp. 2d at 428.
B. The Decision Below Conflicts with This
Court’s Controlling Precedents.
The court of appeals’ decision cannot be squared
with this Court’s precedents concerning when Congress has created rights enforceable through a private
cause of action. Instead, the decree in this case relies
on a 1987 ruling that provisions of the Adoption Act
"taken together" impose certain duties on the State
and that the Act’s beneficiaries may enforce those
duties. L.J.v. Massinga, 838 F.2d at 123.
In Suter, the Court held that § 671(a)(15), which
provides that a state plan must require reasonable
efforts to prevent removal of a child from the home
and to promote reunification, lacks the kind of unambiguous rights-creating language found in the
Medicaid state plan provision at issue in Wilder v.
Virginia Hosp. Ass’n, 496 U.S. 498 (1990). Suter, 503
U.S. at 357, 360. The Court found that the funding
conditions in the Act impose requirements on the
States that "only go[] so far as to ensure that the
State have a plan approved by the Secretary which
contains the 16 listed features." Suter, 503 U.S. at
358. Like § 671(a)(15), subsection (a)(16) also lacks
specific rights-creating language.
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C. The Decision Below Conflicts with
Congressional Intent and Improperly
Interferes with the State’s Implementation of Its State Plan.
Section 671(a)(16) requires States, as a condition
of federal funding for services to IV-E eligible children, to include in their state plans a provision for a
case review system to monitor the delivery of services. Maryland’s state plan provides for such a case
review system, established by State law and implemented through the State courts. Under Maryland
law, juvenile courts must periodically review each
child’s case plan and place paramount emphasis on
the best interests of the individual child. See Md.
Code Ann., Cts. & Jud. Proc. 8 3-823; Md. Code Ann.,
Fam. Law 88 5-544, 5-545. All parties (including
the child) are entitled to representation of counsel
in the juvenile court. Md. CodeAnn., Cts. & Jud.
Proc. 8 3-813. And any aggrieved party (including a
child) has the right to appeal from a decision of the
juvenile court. Md. Code Ann., Cts. & Jud. Proc. 8 12303(3)(x); see In re Damon M., 362 Md. 429 (2001). In
exercising their authority to protect the child and
monitor the child’s case plan, Maryland courts exercise "the inherent role of the court in protecting the
rights of minors," and give "primacy to the best
interests of the child." In re Najasha B., 409 Md. 20,
22 (2009).
Congress has expressly directed that state - not
federal - courts monitor each child’s case plan and its
implementation. 42 U.S.C. 8 675(5). State courts,
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with their expertise in family and juvenile law, are
far better suited than federal courts to determine the
appropriateness of a child’s placement, to examine
the child’s health and education records, to evaluate
the services provided for a child’s care and safety,
to promote a child’s reunification with the parents,
and generally to assure that each child has a case
plan that is reviewed periodically. See 42 U.S.C.
§§ 671(a)(16), 675(1), (5). These determinations must
of necessity be made on a case-by-case basis to advance the interests of that child, and they are determinations that State child welfare systems are far
better equipped to make than federal courts.
As a matter of statutory construction, there is
nothing in the text of § 671(a)(16)’s requirement of a
case review system to suggest that Congress intended
to create individualized rights to enforce the stateplan requirement of a case review system in federal
court. Nor does anything in the statute indicate that
Congress intended federal courts to second-guess the
expertise of the Secretary of Health and Human
Services in determining the appropriateness of a
state’s system for conducting reviews of case plans
or the appropriate content of case plans. To the contrary, the regulatory scheme belies any notion that
Congress has spoken with "’a clear voice,’ and manifest[ed] an ’unambiguous’ intent to confer individual
rights" to private enforcement under § 1983. Gonzaga, 536 U.S. at 280 (quoting Pennhurst, 451 U.S. at
28 & n.21).
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The provision requires that a state plan provide
for a case review system in the State’s courts to
review the case plan for each child receiving foster
care maintenance payments under the state plan. Because § 671(a)(16) has an exclusively systemic focus,
and its provisions, which are definitional, institutional, and aggregate in nature, are subject only
to a "substantial conformity" standard, 45 C.F.R.
1355.34(c)(2), the Eleventh Circuit has held that it
does not create any individual rights. See 31 Foster
Children, 329 F.3d at 1269, 1272-74 (citing 42 U.S.C.
§ 1320a-2a(a)(1)). As that court noted, "The substantial conformity requirement is similar to FERPA’s
[Family Educational Rights and Privacy Act], which
the Court in Gonzaga concluded showed an aggregate
instead of an individual focus." 31 Foster Children,
329 F.3d at 1271 (citing Gonzaga, 536 U.S. at 288)
And federal court enforcement of § 671(a)(16) would
"interfere extensively with ongoing state proceedings"
because it would place under federal control decisions that belong "in the hands of the state courts."
31 Foster Children, 329 F.3d at 1278-79. Cf. Thompson v. Thompson, 484 U.S. 174, 187 (1988) (rejecting federal private right of action under Parental
IZAdnapping Prevention Act to have a federal court
resolve conflicts between competing state child custody decrees, noting "long-standing tradition of
reserving domestic relations matters to the States"
rather than to federal courts, and stating that such
an interpretation of the act would entangle them in
"traditional state-law questions that they have little
expertise to resolve").
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The Fourth Circuit’s decision not only found
individualized rights to superintend State agency and
State court implementation of the required case review system, but relied on that misinterpretation of
§ 671(a)(16) as the foundation for a wide-ranging
decree governing all of Baltimore’s child welfare,
foster care, and adoption programs. In so doing, the
court has, in derogation of Congressional intent,
deprived state "officials of their designated legislative
and executive powers," see Horne, 129 S. Ct. at 2595
(quoting Frew, 540 U.S. at 441).
III. The Circuit Court’s Decision Imperils Fundamental Principles of Federalism By Maintaining a Sweeping Decree That Is Not
Based on An Enforceable Private Right of
Action.
This case involves questions of exceptional importance to the State of Maryland and to states
generally. The decision below affirms the issuance of
an injunction that "substantially restricts the ability
of the State of [Maryland] to make basicdecisions
regarding [child welfare] policy, appropriations, and
budget priorities," Horne, 129 S. Ct. at 2593 n.3, and
does so by failing to give effect to this Court’s cases on
private rights of action. The injunction, based on a
single provision of the Adoption Act, governs every
facet of Baltimore’s child welfare, foster care, and
adoption programs, as it has for more than two
decades, and it affects statewide planning for these
services in all local departments of social services.
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This Court’s intervention is required to establish
that Congress did not intend that State acceptance
of federal financial assistance for services to IV-E
eligible children would subject States to private actions under § 1983, much less that such actions
should result in decrees that give federal courts the
power to control a State’s entire child welfare program for decades. Since 1987, when an interlocutory
decision found a private right of action that still, in
2011, ties the hands of State policymakers, this
Court’s intervening decisions have thoroughly undermined the 1987 ruling’s legal analysis. Because
the decree’s continued enforcement in the absence of
a valid federal claim "improperly deprive[s] [state]
officials of their designated legislative and executive
powers," id., the decree’s prospective application is
"no longer equitable." Fed. R. Civ. P. 60(b)(5).
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CONCLUSION
The petition for a writ of certiorari should be
granted,
Respectfully submitted,
DOUGLAS F. GANSLER

Attorney General of Maryland
JOHN B. HOWARD, JR.
Deputy Attorney General
WILLIAM F. BROCKMAN

Acting Solicitor General
OFFICE OF THE ATTORNEY GENERAL

200 Saint Paul Place
Baltimore, Maryland 21202
wbrockman@oag.state.md.us
(410) 576-6324
JULIA DOYLE BERNHARDT

Counsel of Record
DAVID E. BELLER
Assistant Attorneys General
311 West Saratoga Street
Suite 1015
Baltimore, Maryland 21201
jbernhardt@oag.state.md.us
(410) 767-7726
Attorneys for Petitioners
July 22, 2011

