
No, 10-1468
~ OFFICE OF THE CI ERK

IN THE

~upreme ~eurt e[ the ~tniteb ~tate~

DALLAS COUNTY TEXAS,

Vo

MARK DUVALL,

Petitioner,

Respondent.

On Petition for Writ of Certiorari to the
United States Court of Appeals for the Fifth Circuit

RESPONDENT’S BRIEF IN OPPOSITION

August 2011

EDWARD H. MOORE
Counsel o£ Record

EDWARD H. MOORE, P.C.
200 Second Avenue West
Seattle, WA 98119
(206) 826-8214
emoore@ehmpc.com

Counsel for Respondent



Blank Page



QUESTION PRESENTED

Whether the Court should grant Dallas County’s
petition to consider whether conditions of confine-
ment claims by pretrial detainees require a showing
of deliberate indifference, where the jury below found
that the County acted with deliberate indifference.
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INTRODUCTION

Dallas County asks this Court to grant its peti-
tion to decide whether establishing a due process vi-
olation committed against pretrial detainees requires
a showing of deliberate indifference. Yet the jury in
this case, as the decision below emphasized, was in-
structed that it could find the County liable only if its
actions constituted deliberate indifference. Therefore,
the answer to the question presented by the County
will have no effect on the disposition of this case: if
pretrial detainees must establish deliberate indiffe-
rence to prevail on due process claims, that showing
was made here. Accordingly, any variation among
the circuits on this question (which the County has
failed to convfncingly demonstrate) is not implicated
by this case because the very standard that the
County characterizes as the most rigorous available
was satisfied below. The petition for a writ of certi-
orari should be denied.

STATEMENT OF THE CASE

Factual Background

Mark Duvall was held as a pretrial detainee in
the Dallas County Jail for fifteen days in December
2003. App. 2a. As was later demonstrated at trial,
the Jail contained a "bizarrely high incidence of
MRSA’’1 and experienced around 200 infections per
month. App. 7a. "[T]he infection rate of MRSA in the
Jail was close to 20 percent," a rate that was "ten to
twenty times higher than in comparable jails." App.

1 Methicillin-Resistant Staphylococcus Aureus, a staph in-
fection resistant to penicillin-type antibiotics.
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7a. There were "serious outbreaks of MRSA in the
Jail for at least three years before Duvall’s arrival."
App. 7a. The Sheriff and other jail officials "had long
known of the extensive MRSA problem yet had con-
tinued to house inmates in the face of inadequately
controlled staph contamination." App. 8a. Although
"it was feasible to control the outbreak through
tracking, isolation, and improved hygiene practices,"
and although the County was aware of the problem
and the means required to solve it before 2003, "the
County was not willing to take the necessary steps or
spend the money to do so." App. 8a.

Duvall contracted MRSA while at the Jail. App.
2a, 9a. During the last three days of his stay, he was
treated in the Jail. After his release, he spent thirty
days in an intensive care unit, underwent surgery to
drain fluid from his legs, and was left permanently
blind in one eye. Pet. 3. "Duvall’s physical suffering
was great." App. 2a.
District Court Proceedings

Duvall filed an action under 42 U.S.C. § 1983 al-
leging, among other things, that the County violated
his Fourteenth Amendment rights by subjecting him
to unconstitutional conditions of confinement. The
case proceeded to trial, where Duvall prevailed be-
fore a jury. App. 2a.

In formulating jury instructions, the district court
followed Fifth Circuit precedent regarding the stan-
dards required to establish a conditions of confine-
ment violation. The Fifth Circuit differentiates be-
tween claims by pretrial detainees based on those
that involve specific, identifiable episodic acts or
omissions by officials and those based on conditions
of confinement. Pretrial detainees alleging unconsti-



tutional conditions of confinement must "show that
such a condition, which is alleged to be the cause of a
constitutional violation, has no reasonable relation-
ship to a legitimate governmental interest." App. 4a.
In such cases, "an avowed or presumed intent by the
State or its jail officials exists in the form of the chal-
lenged condition, practice, rule, or restriction." App.
4a (quoting Hare v. City o£Corinth, 74 F.3d 633, 644
(5th Cir. 1996)(en banD). As the Circuit has ex-
plained, "the reasonable-relationship test employed
in conditions cases is functionally equivalent to the
deliberate indifference standard employed in episodic
cases." Id.

In the district court, Dallas County stipulated
that "no legitimate governmental purpose was served
by the allowance of the MRSA infection to be present
in the Dallas County Jail [during the period of Du-
vall’s incarceration]." App. 4a, 55a. The district court
found no factual dispute about this stipulation, and
no question regarding it was submitted to the jury.
Significantly, the County stipulated that its act of
allowing MRSA to be present in the Jail served no
legitimate governmental purpose. See id. Its official
representative at trial, Chief Deputy Edgar McMil-
lan, agreed during his trial testimony that "no legi-
timate purpose [was] served by the existence [and]
the allowance of the MRSA outbreak that was
present in the Dallas County Jail during 2003." Tr.
356-57. The County acknowledged that it had per-
mitted the MRSA infection to be present at the level
it existed in the Jail during Duvall’s incarceration.

The jury found that the MRSA outbreak at the
Jail caused Duvall’s injuries. App. 9a. The jury also



4

found, in response to a Monel] inquiry regarding the
County’s liability for the constitutional violation,~
that these injuries were the result of deliberate indif-
ference by the County’s policymakers:

The court, in the charge on Monell liability, in-
structed the jury that "[t]he policy or custom
must have been adopted or maintained with
deliberate indifference to its known or obvious
consequences." In defining deliberate indiffe-
rence, the charge stated that "[d]eliberate in-
difference in this case means that Dallas Coun-
ty, through its Commissioners or Sheriff
Bowles, made a conscious or deliberate choice
to disregard pretrial detainees’ constitutional
rights to medical care, or to disregard the pres-
ence of MSRA."

App. 10a. The jury was cautioned that "actions and
decisions by officials that are merely inept, errone-
ous, ineffective, or negligent do not amount to delibe-
rate indifference," and that "deliberate indifference is
not established by evidence that the County could
have done more to provide medical care or prevent
the presence of MRSA the Dallas County jail." App.
59a.

Applying these instructions, the jury found the
County liable. "Based on the jury’s verdict, therefore,
the jury found a policy or custom that was adopted
by Dallas County with deliberate indifference." App.
10a.

2 See Monell v. Dep’t ol~Soe. Sergs. o£ City o£New York, 436

U.S. 658 (1978).
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The facts presented at trial amply supported the
jury’s finding of deliberate indifference on the part of
the County. Dr. Steven Bowers, the medical director
of the Jail from 1993-2002 and the head of its con-
tract medical care provider from 2002 through the
time of the Plaintiffs incarceration, offered undis-
puted testimony about the inadequate infection con-
trol at the Jail. Dr. Bowers testified that he had nev-
er heard of a higher MRSA infection rate in a Jail;
that he agreed there was a lack of infection control
practices regarding MRSA in the Jail; that he
thought it was feasible to eradicate or control the
outbreak; that it was his goal to eradicate or control
the outbreak; that the Dallas County Commissioner’s
Court did not have the political will to provide ade-
quate healthcare in the Jail during 2002 and 2003;
that inadequate healthcare in the Jail during 2002
and 2003 at times placed inmates at an unreasonable
risk of serious physical harm or death; that it was
impossible to eradicate or adequately control MRSA
outbreaks without adequate healthcare and hygiene
in the Jail; that Dallas County was not willing to do
what was required to eradicate or control the MRSA
infection rate in the Jail during 2002 and 2003; that
the Dallas County Sheriff knew of the problems prec-
luding the eradication or effective control of MRSA in
the Jail during 2002 and 2003; and that the Jail con-
tinued to house inmates in the face of the inade-
quately controlled MRSA outbreak during 2003. Tr.
410-12, 431,438-42, 450-51,454, 459-60, 463-65, 467.

Dr. David Thomas, the jail correctional health ex-
pert offered by Duvall, testified that MRSA preven-
tion and treatment at the Jail were "unacceptable"
and "inadequate" and that the longstanding outbreak
was 10 to 20 times higher than in comparable correc-
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tional facilities. Tr. 214-18. Dr. Thomas further testi-
fied that the Jail had no means to track infected in-
mates and no way to isolate infected inmates, had
inadequate hygiene practices and lacked effective
oversight over its contract healthcare providers, and
that all of these failures precluded effective control or
eradication of the MRSA outbreak. Tr. 223-27.

The County’s official representative at trial, Chief
Deputy Edgar McMillan, testified that he and the
Sheriff knew of the MRSA problem at least by July
2002 (Tr. 361-62); that Dr. Bowers had advised him
that the I~iRSA infection rate remained at 20% at all
relevant times (Tr. 348); that the Commissioner’s
Court failed to properly fund and staff the Jail and
had hindered the ability of the Jail to operate proper-
ly at all relevant times (Tr. 356-57); that the Jail’s
policies and procedures regarding healthcare and sa-
nitation made no mention of MRSA even though they
should have (Tr. 358-59); that the Jail’s sanitation
policy was not consistently followed and was inade-
quate to prevent the persistent MRSA outbreak that
existed in the Jail (Tr. 366-67); that isolation of in-
fected inmates was key to controlling MRSA in the
jail although the Jail had no ability to isolate in-
mates (Tr. 375-77); that inmates continued to be
housed in 2003 despite the fact that the Jail allowed
a 20% MRSA infection rate (Tr. 378); that Dallas
County and its medical contractor failed to properly
identify, isolate, or treat MRSA cases in the Jail (Tr.
379-80); that the Jail was actually aware of a serious
and persistent MRSA outbreak since 2000 (Tr. 380-
81); and that the County failed to adequately deal
with its MRSA outbreak (Tr. 382-83).

After the jury returned a verdict for Duvall, the
district court entered judgment and denied the Coun-
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ty’s motion for judgment as a matter of law or a new
trial. Pet. 7.
Fifth Circuit Proceedings

On appeal, the County challenged the sufficiency
of the evidence supporting the jury’s verdict and the
standard used by the district court in its jury instruc-
tions and denial of the County’s post-trial motion.

The Fifth Circuit affirmed, rejecting the County’s
argument that the district court judgment created "a
strict liability regime." For Duvall to prevail on his
constitutional claim, the court explained,

Duvall had to prove (1) "a rule or restriction or
... the existence of an identifiable intended
condition or practice ... [or] that the jail offi-
cial’s acts or omissions were sufficiently ex-
tended or pervasive"; (2) which was not rea-
sonably related to a legitimate governmental
objective; and (3) which caused the violation of
Duvall’s constitutional rights.

App. 5a (quoting Ha~’e, 74 F.3d at 645).

The court also explained that Duvall was required
to show that the condition was more than a de mini-
mi~ violation, and that he had made this showing.
"The evidence here was amply sufficient to prove
that the violations were serious, extensive and ex-
tended, and that they were much more than de mi-
nimis." App. 6a. For instance: "Physicians testified
that there was a ’bizarrely high incidence of MRSA’
and that they were not aware of a jail with a higher
percentage of MRSA than the Jail." Indeed, "record
evidence demonstrates that the infection rate of
MRSA in the Jail was close to 20 percent," compared
with "an infection rate of one or two percent" in most
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jarls. Moreover, the record also established "that the
County’s awareness of the situation preceded Du-
vall’s confinement, and that there had been serious
outbreaks of MRSA in the Jail for at least three
years before Duvall’s arrival." App. 7a-8a.

The County argued that the jury instructions had
not properly asked whether an underlying constitu-
tional violation occurred. The Fifth Circuit explained
that the jury "found that Duvall’s injury was caused
by a policy or custom of the County," and "[a]lthough
the jury found this fact in response to the court’s in-
struction on municipal liability under the Monel]
test, the jury’s finding satisfies the need for such a
showing in connection with the underlying constitu-
tional violation as well." App. 7a. The court explained
that under Mone]] "a plaintiff must show either an
official policy or persistent and widespread customs."
Under Fifth Circuit precedent, "and consistent with
the district court’s jury instructions, the plaintiff
must show an intended condition or practice, or show
that jail officials’ acts are "sufficiently extended or
pervasive ... to prove an intended condition or prac-
tice." App. 7a. The appeals court discerned "no mea-
ningful difference between these showings." App. 7a.

Emphasizing that "[w]e review jury instructions
with deference and will only reverse judgment when
the charge as a w]~ole leaves us with substantial and
ineradicable doubt whether the jury has been proper-
ly guided in its deliberations," the court of appeals
stated that it "perceive[d] no abuse of discretion" and
was "convinced that the jury’s finding of a custom or
policy under the municipal-liability jury instruction
satisfies the custom-or-policy element for purposes of
the underlying constitutional violation." App. 8a. The
appeals court further held that "there was sufficient



evidence for the jury to find the existence of such a
custom or policy for the times in question here," App.
8a, and cited "a surfeit of evidence that the County
knew of the conditions complained of, yet continued
to house inmates in those conditions." App. 6a.

Most significant here, the County also argued
that the evidence was insufficient to support the
jury’s finding of Monell liability under a standard of
deliberate indifference. Noting that "[t]he parties
dispute whether a satisfactory showing under Mone]l
requires a showing of deliberate indifference," the
Fifth Circuit explained: "We need not answer this
question, because the jury properly found that the
County did, indeed, act with deliberate indifference."
App. 9a-10a. After quoting the jury instructions,
which stated that "[t]he policy or custom must have
been adopted or maintained with deliberate indiffe-
rence to its known or obvious consequences," and
that "[d]eliberate indifference in this case means that
Dallas County, through its Commissioners or Sheriff
Bowls, made a conscious or deliberate choice to dis-
regard pretrial detainees’ constitutional rights to
medical care, or to disregard the presence of MSRA,"
the court concluded: "Based on the jury’s verdict,
therefore, the jury found a policy or custom that was
adopted by Dallas County with deliberate indiffe-
rence. Thus, even if a finding of deliberate indiffe-
rence were an essential predicate for imposition of
the County’s liability the jury made that finding in
this case." App. 10a.3

3 The court acknowledged that "the standards of deliberate
indifference for the underlying constitutional violation and the
Monei] showing are different." Under Fifth Circuit precedent:

(Footnote continued)
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The court also found the evidence sufficient to
support the jury’s finding that Duvall contracted
MRSA at the Jail. App. 9a.

REASONS FOR DENYING THE WRIT
I. This Case Does Not Present the Question Wheth-

er Deliberate Indifference is Required in Due
Process Actions by Pretrial Detainees Because the
Jury Found, and the Fifth Circuit Affirmed, that
the Respondent’s Injuries Were Caused by Dallas
County’s Deliberate Indifference.
Dallas County asks this Court to "clarify whether

there is a state of mind requirement" for due process
claims by pretrial detainees "and whether that stan-
dard is ’deliberate indifference’ or some less stre-
nuous standard." Pet. 9. The answer to this question
is irrelevant here, because the jury specifically found
that the County was deliberately indifferent and that
this indifference caused Mr. Duvall’s injuries. Accor-
dingly, whether the standard is deliberate indiffe-

To show a violation under the episodic-acts line of cases,
the plaintiff must show ~ubjeetive deliberate indifference
on the part of the particular municipal employee who
committed the acts or omissions; to show a violation un-
der the municipal-liability ’custom or policy’ line of cas-
es, the plaintiff must show that the violation resulted
from a custom or policy maintained by the municipality
with objective deliberate indifference.

"The jury charge given in this case did not delineate between
objective and subjective deliberate indifference," but that was of
no moment: "[T]he County did not ask for a delineation in the
charge or object to the charge on this basis. The charge, requir-
ing a conscious or deliberate choice on the part of the County, is
not plainly erroneous." Furthermore, "the record contains suffi-
cient evidence to support the jury’s findings." App. lla.
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rence or something "less strenuous," the standard
was satisfied.

Deliberate indifference requires knowledge of a
substantial risk of serious harm and disregard of
that risk. Farmer v. Brennan, 511 U.S. 825, 847
(1994). The jury in this case was asked, pursuant to
Monel], whether a custom, policy, or practice was the
moving force behind the Plaintiffs injuries. App. 58a-
61a. As detailed above, the jury was instructed that
the policy or custom adopted by the County "must
have been adopted or maintained with deliberate in-
difference to its known or obvious consequences." The
jury was further instructed that a finding of delibe-
rate indifference "means that Dallas County, through
its Commissioners or Sheriff Bowles, made a con-
scious or deliberate choice to disregard pretrial de-
tainees’ constitutional rights to medical care, or to
disregard the presence of MSRA." App. 59a. Having
been given these instructions, the jury returned a
verdict holding the County liable for Duvall’s inju-
ries. As the Fifth Circuit explained, "even if a finding
of deliberate indifference were an essential predicate
for imposition of the County’s liability the jury made
that finding in this case." App. 10a.

The Fifth Circuit further recognized that, al-
though the jury was asked about the County’s delibe-
rately indifferent policy in regard to Monel] liability,
"the jury’s finding satisfies the need for such a show-
ing in connection with the underlying constitutional
violation as well." App. 7a. Dallas County has not
challenged the propriety of applying the jury’s Monell
finding of deliberate indifference to the underlying
constitutional violation, much less demonstrated that
doing so was erroneous. Nor has the County demon-
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strated any circuit discord on the matter or shown
that the issue merits this Court’s attention.

II. Even if this Case Presented the Question that
Dallas County Raises, the County Has Not Dem-
onstrated a Significant Split Among the Courts.

Even if the proper liability standard for conditions
of confinement actions were presented by this case,
the County has failed to demonstrate any significant
divergence among the circuits on the issue.

The County’s primary argument appears to be
that "[t]his Court has moved beyond the Be]l test,
where the dispositive issue is whether a ’condition of
confinement’ constitutes punishment, to Daniels and
Davidson, where the dispositive issue is whether the
conduct alleged amounts to something more than
mere negligence or lack of ordinary care.’’4 Pet. 9.
This claim would seem inapposite here, because the
judgment in this case established both that the Bell
test was satisfied and that the County’s actions
amounted "to something more than mere negligence
or lack of ordinary care." See App. 59a (jury was in-
structed that "actions and decisions by officials that
are merely inept, erroneous, ineffective, or negligent
do not amount to deliberate indifference" and that
deliberate indifference is not established merely "by
evidence that the County could have done more to
provide medical care or prevent the presence of
MRSA").

4 See Bell v. Wolfish, 441 U.S. 520 (1979); Daniels v. Wil-
liams, 474 U.S. 327 (1986); Davidson v. Cannon, 474 U.S. 344
(1986).
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Nevertheless, the County avers that there is "a
"conflict between the circuit courts" on whether the
"deliberate indifference" standard is required in pre-
trial detainee cases. Pet. 16. In support, the County
offers a series of case citations, but fails to demon-
strate any substantive divergence among these deci-
sions.

In Be]] v. Wo]Ssh, this Court held that the "no le-
gitimate governmental purpose" standard was to be
used when pretrial detainees challenge restrictions
or conditions as punitive. Absent an express intent to
punish, if the condition or restriction bears no legiti-
mate governmental purpose, courts can infer that the
condition amounts to unconstitutional punishment.
441 U.S. at 523-26, 538-39. While actual knowledge
is required to give rise to a Fourteenth Amendment
violation, .Davidson, 474 U.S. at 348, the govern-
ment’s intent to subject inmates to an unconstitu-
tional condition in the face of such knowledge may be
express or implied. Bell, 441 U.S. at 538-39. The de-
liberate maintenance of a harmful condition that
serves no legitimate purpose evinces an implied in-
tent to punish, and, accordingly, the Be]] test is
"functionally equivalent to the deliberate indifference
standard" when applied to conditions of confinement.
Hare, 74 F.3d at 644.

None of the decisions cited by the County allow
pretrial detainees to recover based upon per se negli-
gence, strict liability, negligence, or gross negli-
gence.5 None of the decisions require a lesser culpa-

~ The decision below likewise did not apply strict liability or
any form of negligence. The Fifth Circuit emphasized the clear
evidence that the County for years knowingly housed prisoners

(Footnote continued)
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ble state of mind than "deliberate indifference." The
County has failed to demonstrate any divergence
among the circuits sufficient to affect the outcomes of
decisions.

More importantly, even if the Fifth Circuit’s lia-
bility standard for conditions of confinement actions
by pretrial detainees did materially differ from the
standard used in other circuits (by not requiring "de-
liberate indifference"), that distinction is irrelevant
in this case. As the court of appeals emphasized in
affirming the district court, the jury verdict estab-
lished that Dallas County acted with deliberate indif-
ference when it made the decisions that led to Mark
Duvall’s injuries.

CONCLUSION

For the foregoing reasons, the petition for a writ
of certiorari should be denied.

Respectfully submitted,

in a jail with epidemic MRSA rates, while being capable of solv-
ing the problem but refusing to take the necessary steps to do
so. SeeApp. 6a-9a.
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