
Nos. 10-1433 and 10-1439

~n t~e ~upreme ~ourt oi t~e ~nitel~ ~tat~g

UNITED STATES STEEL CORPORATION,

Petitioner,
V.

UNITED STATES, ET AL.,
Respondents.

NUCOR CORPORATION,
Petitioner,

V.

UNITED STATES, ET AL.,

Respondents.

ON PETITIONS FOR A WRIT OF CERTIORARI TO THE UNITED

STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

BRIEF FOR UNITED STEEL, PAPER AND FOR-
ESTRY, RUBBER, MANUFACTURING, ENERGY,
ALLIED INDUSTRIAL AND SERVICE WORKERS

INTERNATIONAL UNION, AFL-CIO-CLC
AS AMICUS CURIAE SUPPORTING PETITIONERS

TERENCE P. STEWART

Counsel of Record
WILLIAM A. FENNELL
PATRICK J. MCDONOUGH
STEWART AND STEWART
2100 M Street, N.W.
Washington, DC 20037
(202) 785-4185
tstewart@stewartlaw.com



Blank Page



TABLE OF CONTENTS

Page

INTEREST OF AMICUS CURIAE ............................1

SUMMARY OF THE ARGUMENT ...........................2

ARGUMENT ...............................................................4

I.    Introduction .............................................4

II.

III.

IWo

When It Enacted the Language Defining
Dumping, the Legislature Explicitly Stated
That It Was Consistent with the Department
of Commerce’s Existing
Regulation .............................................. 4

By Adopting a Practice That Conflicts with
the Language of the Statute, the
Department of Commerce Has Usurped the
Power of the Legislature, Despite Language
Explicitly Reserving This Power to the
Legislature ........................................... 12

The Department’s Change Will Cause
Significant Harm ...................................21

CONCLUSION .................................................25



ii

TABLE OF AUTHORITIES

Pages

Cases

Foster v. Neilson, 27 U.S. (2 Pet.) 253 (1829) ..........13

United States Steel Corp. v. United States, 621
F.3d 1351 (Fed. Cir 2010) .......................................1

Statutes

19 U.S.C. § 1673b(b)(3) ...............................................6

19 U.S.C. § 1677(34) .................................................16

19 U.S.C. § 1677(35) ...........................................16, 21

19 U.S.C. § 1677b(a) .................................................25

19 U.S.C. § 1677f-1(d)(1)(A) ......................................20

19 U.S.C. § 2112(e)(2)(A) ..........................................18

19 U.S.C. § 2504(c)(2)(B) ..........................................18

19 U.S.C. § 2903(a)(2)(A) ..........................................19

19 U.S.C. § 3512(a)(1) .........................................15, 21

Uruguay Round Agreements Act of 1994, Pub.
L. No. 103-465, 108 Stat. 4809 .....................passim

Other Authorities

John H. Jackson et al., Legal Problems of
International Economic Relations (3rd ed.
1995) ......................................................................IS



iii

Reorganization Plan No. 3 of 1979, 44 Fed.
Reg. 69273 (1979), reprinted in 1979
U.S.C.C.A.N. 3396 .................................................10

Regulations

19 C.F.R. § 353.2(f) (1994) ..........................................6

Antidumping and Countervailing Duties; de
minimis Dumping Margins and de minimis
Countervailable Subsidies, 51 Fed. Reg.
35529, 35530 (Dept Commerce Oct. 6 1986)
(proposed rule and request for public
comments) ................................................................7

Antidumping and Countervailing Duties; De
Minimis Dumping Margins and De Minimis
Subsidies, 52 Fed. Reg. 30660 (Dep’t
Commerce Aug. 17, 1987) (final rule) .....................8

Antidumping Duties, 54 Fed. Reg. 12742
(Dep’t Commerce Mar. 28, 1989) (final rule) .......11

Antidumping Proceedings: Calculation of the
Weighted-Average Dumping Margin During
an Antidumping Investigation, 71 Fed. Reg.
77722 (Dep’t Commerce Dec. 27, 2006)(final
modification) ..........................................................21

Administrative Determinations

Aluminum Extrusions from the People’s
Republic of China, 76 Fed. Reg. 30650 (Dep’t
Commerce May 26, 2011) (AD order) ...................22

Certain Circular Welded Carbon Quality Steel
Line Pipe from the People’s Republic of



iv

China, 74 Fed. Reg. 22515 (Dep’t Commerce
May 13, 2009) (AD order) ......................................22

Certain Coated Paper Suitable for High-
Quality Print Graphics Using Sheet-Fed
Presses Reg. 70205 (Dep’t Commerce Nov.
17, 2010) (AD order) ..............................................22

Certain Coated Paper Suitable for High-
Quality Print Graphics Using Sheet-Fed
Presses rom the People’s Republic of China,
75 Fed. Reg. 70203 (Dep’t Commerce Nov.
17, 2010) (amended final deter. LTFV sales
and AD order) ........................................................22

Certain Kitchen Appliance Shelving and Racks
from the People’s Republic of China, 74 Fed.
Reg. 46971 (Dep’t Commerce Sept. 14, 2009)
(amended final deter. LTFV sales and AD
order) .....................................................................22

Certain Lined Paper Products from the
People’s Republic of China (amended final
deter LTFV sales); Certain Lined Paper
Products from India, Indonesia and the
People’s Republic of China (AD orders);
Certain Lined Paper Products from India
and Indonesia (CVD orders), 71 Fed. Reg.
56949 (Dep’t Commerce Sept. 28, 2006) ...............23

Certain New Pneumatic Off-the-Road Tires
from the People’s Republic of China, 73 Fed.
Reg. 51624 (Dep’t Commerce Sept. 4, 2008)
(amended final aff. deter. LTFV sales and
AD order) ...............................................................22



V

Certain Oil Country Tubular Goods from the
People’s Republic of China, 75 Fed. Reg.
28551 (Dep’t Commerce May 21, 2010)
(amended final deter. LTFV sales and AD
order) .....................................................................22

Certain Seamless Carbon and Alloy Steel
Standard, Line, and Pressure Pipe From the
People’s Republic of China, 75 Fed. Reg.
69052 (Dep’t Commerce Nov. 10, 2010)
(amended final deter. LTFV sales and AD
order) .....................................................................22

Certain Steel Nails From the People’s Republic
of China, 73 Fed. Reg. 44961 (Dep’t
Commerce Aug. 1, 2008) (AD order) .....................22

Circular Welded Austenitic Stainless Pressure
Pipe from the People’s Republic of China, 74
Fed. Reg. 11351 (Dep’t Commerce Mar. 17,
2009) (AD order) ....................................................22

Circular Welded Carbon Quality Steel Pipe
from the People’s Republic of China, 73 Fed.
Reg. 42547 (Dep’t Commerce July 22, 2008)
(AD order) ..............................................................22

Drill Pipe From the People’s Republic of China,
76 Fed. Reg. 11757 (Dep’t Commerce Mar. 3,
2011) (AD order) ....................................................22

Lightweight Thermal Paper From Germany
and the People’s Republic of China, 73 Fed.
Reg. 70959 (Dep’t Commerce Nov. 24, 2008)
(AD order) ..............................................................22



vi

Magnesium Metal From Russian Federation,
70 FReg. 19930 (Dep’t Commerce Apr. 15,
2005) (AD order) ....................................................23

Magnesium Metal From the People’s Republic
of China, 70 Fed. Reg. 19928 (Dep’t
Commerce Apr. 15, 2005) (AD order) ...................23

Stainless Steel Angle from Japan, Korea, and
Spain, 66 Fed. Reg. 27628 (Dep’t Commerce
May 18, 2001) (AD orders) ....................................23

Stainless Steel Bar From France, 67 Fed. Reg.
10385 (Dep’t Commerce Mar. 7, 2002) (AD
order) .....................................................................23

Stainless Steel Bar From Germany, 67 Fed.
Reg. 10382 (Dep’t Commerce Mar. 7, 2002)
(amended final deter. LTFV sales and AD
order .......................................................................23

Stainless Steel Bar From Italy, 67 Fed. Reg.
10384 (Dep’t Commerce Mar. 7, 2002) (AD
order) .....................................................................23

Stainless Steel Bar From Korea, 67 FR 10381
(Dep’t Commerce Mar. 7, 2002) (AD order) ..........23

Steel Wire Rope From Japan, 47 Fed. Reg.
3395 (Dep’t Commerce Jan. 25, 1982) (final
results of admin, rev. of AD finding) ....................10

Synthetic Methionine from Japan, 47 Fed. Reg.
15622 (Dep’t Commerce, Apr. 12, 1982)
(final results admin, rev. and clarification of
AD finding) ............................................................10



vii

Wooden Bedroom Furniture From the People’s
Republic of China, 70 Fed. Reg. 329 (Dep’t
Commerce Jan. 4, 2005) (amended final
deter. LTFV sales and AD order) .........................23

Legislative Materials

S. Rep. No. 103-412 (1994) .........................................5

Uruguay Round Agreements Act, Statement of
Administrative Action, H.R. Doc. 103-826
(1994), reprinted in 1994 U.S.C.C.A.N.
4040 ............................................................... passim

Treaties

Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade
1994, Apr. 15, 1994, Marrakesh Agreement
Establishing the WTO, Annex 1A, reprinted
in H.R. Doc. No. 103-316, vol. 1 1453 (1994) ........17

Marrakesh Agreement Establishing the World
Trade Organization (Apr. 15, 1994),
reprinted in H.R. Doc. No. 103-316, vol. 1
1327 (1994) ......................................................12, 13

Understanding on Rules and Procedures
Governing the Settlement of Disputes, Apr.
15, 1994, Marrakesh Agreement
Establishing the WTO, Annex 2, reprinted
in H.R. Doc. No. 103-316, Vol. 1 1654 (1994) .......13



Blank Page



INTEREST OF AMICUS CURIAE

Pursuant to Rule 37 of the Rules of this Court,
and with the written consent of the parties reflected
in letters lodged with the Clerk, the undersigned
submits this amicus curiae brief on behalf of the
United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial and
Service Workers International Union, AFL-CIO-CLC
("United Steelworkers").1 The United Steelworkers
is North America’s largest manufacturing union. It
represents more than 850,000 workers in a wide
array of industrial sectors. It has relied on the U.S.
antidumping duty law in the past and expects that it
will need to rely on it in the future. In the decision
below, the Court of Appeals for the Federal Circuit
affirmed the Commerce Department’s adoption of a
new method for calculating dumping margins. See
United States Steel Corp. v. United States, 621 F.3d
1351 (Fed. Cir. 2010). This change materially affects
the protection afforded to domestic industries and
their workers by the antidumping duty law.

1 Pursuant to Rule 37.6, the amicus states that no counsel

for a party has authored this brief in whole or in part; and no
person or entity other than the amicus curiae, its members or
its counsel, made a monetary contribution intended to fund the
preparation or submission of the brief. Pursuant to Rule
37.2(a), the arnicus further states that counsel of record for all
parties in U.S. Steel Corp. v. United States (No. 10-1433) and
Nucor Corp. v. United States (No. 10-1439) received notice of
the intention of the United Steelworkers to file an amicus
curiae brief at least ten days before the due date for filing such
a brief in support of either Petition.
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SUMMARY OF THE ARGUMENT
The Petitioners United States Steel Corporation

and Nucor Corporation have explained to the Court
that the Commerce Department’s newly-adopted
method of calculating dumping margins is contrary
to the statutory provisions that define dumping. We
address three issues for the Court’s consideration: (1)
that the origin of those defining provisions is
language in an agency regulation for which the
agency had explicitly rejected the method now
adopted; (2) that the Department has accomplished
via an administrative change that which the statute
specifically reserved to the legislature; and (3) that
Commerce’s change has significantly harmed the
interests of U.S. workers.

The Department’s change reduces the protection
afforded by the antidumping duty law to U.S.
workers including the more than 850,000 members of
the United Steelworkers. The history of the
statutory language that governs the Department of
Commerce’s calculation of dumping margins shows
that the language has never encompassed the change
the Department has made.

Mindful of concerns over the loss of U.S.
sovereignty to an international organization (the
World Trade Organization, "WTO"), the legislature
had enacted a carefully constructed statutory
mechanism that allocated certain functions to the
executive branch but reserved actual statutory
change to itself. By its tortured reading of the
statute, the Commerce Department has abrogated
the legislature’s right to respond to the
determinations of an international tribunal that
implicate U.S. law; it has substituted its judgment
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for that of the legislature and taken action contrary
to statutory language. It has done this despite the
fact that under its international treaty obligations,
the U.S. is allowed a variety of responses to the
determinations of the international tribunal,
including responses that would not require it to alter
its practice in any way.

The U.S. workers meant to be protected by the
antidumping duty law will suffer particular harm
because of the Department of Commerce’s change.
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ARGUMENT

I. Introduction
The Petitioners United States Steel

Corporation and Nucor Corporation have presented
cogent reasons for this Court to grant a Writ of
Certiorari. In this brief, the United Steelworkers
seeks to provide additional information to support
the granting of the Petitions so that this Court may
correct the Department of Commerce’s errors.

II. When It Enacted the Language Defining
Dumping, the Legislature Explicitly Stated
That It Was Consistent with the Department
of Commerce’s Existing Regulation.

The Petitions review the statutory language
defining dumping and show how it clearly precludes
the Commerce Department from using "negative"
dumping margins that reduce the true measure of
dumping.2 The Congress added the definitions of
"dumped," "dumping," "dumping margin," and
"weighted average dumping margin" to the statute
as part of the Uruguay Round Agreements Act
("URAA").~ The URAA was accompanied by a

2 See Petition for Writ of Certiorari, U.S. Steel Corp. v.
United States, No. 10-1433 (docketed May 25, 2011) at 25-31
("U.S. Steel Petition") and Petition for a Writ of Certiorari,
Nucor Corp. v. United States, No. 10-1439 (docketed May 26,
2011) at 24-32 ("Nucor Petition"). In sum, the Department has
interpreted the word "exceeds" to mean "exceeds or is less
than."

3 Uruguay Round Agreements Act of 1994, Pub. L. No. 103-
465, 108 Stat. 4809 ("URAA").
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Statement of Administrative Action.4 It is "an
authoritative expression by the United States
concerning the interpretation and application of the
Uruguay Round Agreements and this Act in any
judicial proceeding in which a question arises
concerning such interpretation or application.’’5

The Senate Report on the URAA identifies the
source of the definitions of "dumping margin" and
"weighted average dumping margin" that were added
to the law by the Act:

Section     229(b)     of    the
implementing bill also defines the
terms "dumping margin" and
"weighted average dumping
margin" since these terms are
used frequently throughout
subtitles B, C and D of Title VII.
These definitions are consistent
with the definitions set forth in
Commerce’s current regulations.6

The definitions of these terms included in the
Department’s regulations at the time were:

4 Uruguay Round Agreements Act, Statement of

Administrative Action, H.R. Doc. 103-316 (1994), reprinted in
1994 U.S.C.C,A.N. 4040 ("SAA").

519 U.S.C. § 3512(d).

6 S. Rep. No. 103-412 at 80 (1994) ("Senate Report").
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(f) Dumping margin and
weighted-average dumping
margin.
(1) Dumping margin means the
amount by which the foreign
market value exceeds the United
States price of the merchandise.
(2) The weighted-average
dumping margin is the result of
dividing the aggregated dumping
margins by the aggregated
United States prices.

19 C.F.R. § 353.2(f) (1994).

The Commerce Department added definitions
of "dumping margin" and "weighted-average
dumping margin" to its regulations in 1987 in
conjunction with a definition of de minimis
margins.7 It explained its additions when proposing
its new rule:

Paragraph (b)(1) would define
"dumping margin" as the amount,
by which the fair value or foreign
market value exceeds the United
States price of the merchandise,
as determined by the Secretary.
This is the amount of dumping
duty that the Secretary instructs

7 A de minimis weighted average dumping margin is

considered so slight that it is disregarded. Its definition was
also moved from agency regulation to the statute by the URAA.
See 19 U.S.C. § 1673b(b)(3).



the Customs Service to assess on
the merchandise under section
751 of the Tariff Act of 1930, as
amended (the "Act") (19 U.S.C.
1675).

Paragraph (b)(2) would define
"weighted-average      dumping
margin" as the percentage which
the total of all dumping margins,
as defined in paragraph (b)(1),
comprises of the total U.S. prices
for all entries of the merchandise
into the United States during the
period investigated or reviewed.

Antidumping and Countervailing Duties; de minimis
Dumping Margins and de minimis Countervailable
Subsidies, 51 Fed. Reg. 35529, 35530 (Dept
Commerce Oct. 6 1986) (proposed rule and request
for public comments) ("Proposed 1987 Regulation").

The second sentence of this explanation
equates the "dumping margin" being defined to the
"amount of dumping duty that the Secretary
instructs the Customs Service to assess." The
Customs Service has never collected "negative"
antidumping duties (i.e., paid an importer anything
for selling without dumping) and so this explanation
makes it clear that the defined "dumping margin"
included only imports where the home market price
exceeded (i.e., was greater than) the export price to
the U.S.

The Department repeated this explanation
when it adopted the rule that included these
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definitions. Antidumping and Countervailing Duties;
De Minimis Dumping Margins and De Minimis
Subsidies, 52 Fed. Reg. 30660 (Dep’t Commerce Aug.
17, 1987) (final rule) ("1987Regulation").

The definitions adopted were:

(1) The term "dumping margin"
means the amount by which the
fair value or foreign market
value, as applicable, exceeds the
United    States    price,    as
determined bythe Secretary
under this part.

(2)    The    "weighted-average
dumping margin" is the result of
dividing the sum of the dumping
margins determined in an
investigation        or        an
administrative review under this
part by the sum of the United
States prices calculated in the
same investigation or review.

Id. at 30662.

In the notice promulgating these regulations,
the Department reviewed comments filed by
interested parties, including one requesting the
addition of "negative margins" to the calculation of a
dumping margin:

One party suggested that the
term "weighted-average margin"
in § 353.24(b)(2) be defined to
include    so-called    "negative
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margins" on sales priced above
FMV.    As the Department
currently calculates weighted-
average margins, sales above
FMV are treated as sales at
FMV, effectively eliminating the
negative margins. The comment
argued that including negative
margins in the calculation of
weighted-average margins would
more accurately and fairly reflect
respondent’s pricing practices.

This    proposal,    that    ITA
fundamentally alter its method of
calculating dumping margins, is
beyond the scope of the de
minimis rule, which is concerned
only with how certain quantities
are treated once they have been
calculated under ITA’s current
methodology.

do

This comment and Commerce’s response make
it clear that (1) as a matter of practice, Commerce
did not then calculate a weighted-average dumping
margin using any "negative" margins and (2) as a
matter of regulation, the new definition of a
weighted-average dumping margin did not
contemplate the inclusion of any "negative" margins.

That this was Commerce’s practice and that of
its predecessor, the Customs Service (before
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responsibility for administering the antidumping
duty law was transferred to Commerce in 1980s), is
made clear in some of the notices from the period
preceding the adoption of the definitions in its rule.
In one determination, the Department explained:

The Department, and previously,
the Customs Service, has
traditionally calculated the
weighted    average    dumping
margin, which is now used as the
basis for deposit of estimated
duties, as the sum of the duties
due divided by the sum of the
value of all U.S. sales.

Steel Wire Rope From Japan, 47 Fed. Reg. 3395,
3396 (Dep’t Commerce Jan. 25, 1982) (final results of
admin, rev. of AD finding) (emphasis in original);
cited language also appears in Synthetic Methionine
from Japan, 47 Fed. Reg. 15622, 15624 (Dep’t
Commerce Apr. 12, 1982) (final results admin, rev.
and clarification of AD finding). As we have seen,
the Department defined a "weighted average
dumping margin" in its 1987 regulation as the sum
of dumping margins divided by the sum of U.S.
prices. In these determinations, the Department
uses "duties due" rather than "dumping margins" to
define a weighted average dumping margin. This

s Effective January 1, 1980, the administration of the

antidumping laws was transferred from the U.S. Treasury to
the Department of Commerce. See Reorganization l~lan No. 3 of
1979, 44 Fed. Reg. 69273 (Dec. 3, 1979), reprinted in 1979
U.S.C.C.A.N. 3396, 3398.
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description is consistent with the Department’s later
explanation that a "dumping margin" is the "amount
of dumping duty that the Secretary instructs the
Customs Service to assess." See Proposed 1987
Regulation, 51 Fed. Reg. at 35530.

In 1989, the Department revised the language
of its definitions of "weighted average dumping
margin" so that the "sum of the dumping margins"
became the "aggregated dumping margins."
Antidumping Duties, 54 Fed. Reg. 12742, 12770
(Dep’t Commerce Mar. 28, 1989) (final rule). This
revision was one of a group of "technical changes"
made to clarify the language of the section. Id. at
12745. It did not "change agency practice." Id. at
12743.

Thus, prior to the addition to the statute via
the Uruguay Round Agreements Act of definitions of
"dumping margin" and "weighted average dumping
margin" that were "consistent with the definitions
set forth in Commerce’s current regulations,’’9 there
was a clear and consistent history of practice and
regulation that defined a dumping margin as being
the duties due on imports and as not incorporating
any amounts not due (but that would be the
mathematical result of deducting a higher export
price to the U.S. from a lower home market price).
This history confirms the plain meaning of the
statutory definition of a dumping margin as existing
only when normal value exceeded export or
constructed export price and not when the opposite

Senate Report at 80.
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was true, i.e., the export price or constructed export
price exceeded normal value.

III. By Adopting a Practice That Conflicts with
the Language of the Statute, the Department
of Commerce Has Usurped the Power of the
Legislature, Despite Language Explicitly
Reserving This Power to the Legislature.

As we and the Petitions have explained, the
change adopted by the Department of Commerce will
significantly reduce the protection afforded to
domestic industries harmed by dumped imports. See
U.S. Steel Petition at 21-25; Nucor Petition at 15-24.
The harm will, however, extend even beyond those
domestic industries who seek the protection of U.S.
law. By acting unilaterally to change its practice in
a way unsupported by the plain meaning of the
statute, the Commerce Department will undermine
the balance of power between the legislature and the
executive established when U.S. WTO treaty
obligations were incorporated into U.S. law. This
will be done not to serve any identified domestic
purpose, but at the behest of an international body to
meet international obligations that do not exist.

In 1994, the U.S. Congress enacted the URAA
to implement U.S. obligations (as the United States
understood them) under the WTO Agreement1°

which incorporates a series of trade agreements that

lo Marrakesh Agreement Establishing the World Trade

Organization (Apr. 15, 1994), reprinted in H.R. Doc. No. 103-
316, Vol. 1, at 1327 (1994) ("WTO Agreement").
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the U.S. and many other nations had agreed to in
Marrakesh.11 One of those agreements creates the
WTO Dispute Settlement Body ("DSB").12 The DSB
establishes panels that address disputes between
Member states; the result of a panel’s efforts is called
a pane] report. A pane] report may be appealed to
the Appellate Body; the result of such an appeal is
called an Appellate Body report.The DSB then
decides whether to adopt a report.

The U.S. legislation implementing the
agreements includes detailed provisions that specify
how, if at all, the adverse findings of a WTO panel or

11 The WTO Agreement is not a self-executing agreement.

It has been implemented into U.S. law by the URAA. Justice
Marshall has explained the difference between self-executing
and non-self-executing treaties:

Our Constitution declares a treaty to be the
law of the land. It is, consequently, to be
regarded in courts of justice as equivalent to an
act of the legislature, whenever it operates of
itself without the aid of any legislative
provision.    But when the terms of the
stipulation import a contract, when either of the
parties engages to perform a particular act, the
treaty addresses itself to the political, not the
judicial department; and the legislature must
execute the contract before it can become a rule
for the Court.

Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829).

12 Understanding on Rules and Procedures Governing the

Settlement of Disputes, Apr. 15, 1994, Marrakesh Agreement
Establishing the WTO, Annex 2, reprinted in H.R. Doc. No. 103-
316, Vol. 1, at 1654 (1994) ("DSU’).
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Appellate Body report regarding U.S. law or practice
are to be implemented under U.S. law.

Under the WT0 Agreement and under U.S.
law, the United States may choose whether or not to
implement the recommendations of a panel or
Appellate Body report.~ As provided for in U.S.
legislation implementing the WTO Agreement, the

U.S. executive branch, in consultation with
Congress, may choose a number of different
responses to an adverse report, including: (a) doing
nothing; (b) negotiating a resolution between the
U.S. and the aggrieved WTO Member or Members; or
(c) modifying U.S. law or practice to bring itself into
conformity with its WTO obligations as construed by
the WTO panel or Appellate Body.14

See DSU, art. 22.1-2; 19 U.S.C. §§ 3533(g), 3538(b).

~4 As the Administration explains, the WTO Dispute
Settlement Understanding contemplates a variety of responses
to Dispute Settlement reports:

The DSU recognizes that it may not be
possible for a government to agree to the
removal of a measure that a panel has found to
be inconsistent with a Uruguay Round
agreement.    Accordingly, it provides for
alternative resolutions, including the provision
of trade compensation and other negotiated
settlements, or the suspension of benefits
equivalent to the "nullification or impairment"
of benefits caused by the offending measure. In
all cases following a panel report, the DSU
leaves to the discretion of the United States any
change in federal or state law and the manner
in which any such change may be implemented
-whether through the adoption of legislation, a
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U.S.    law    explicitly    rejects    the
implementation of a response by the executive that is
contrary to U.S. law: "{n}o provision of any of the
Uruguay Round Agreements, nor the application of
any such provision to any person or circumstance,
that is inconsistent with any law of the United
States shall have effect." 19 U.S.C. § 3512(a)(1).

In its Statement of Administrative Action, the
Administration explained regarding the URAA
legislation that it:

has made every effort to include
all laws in the implementing bill
and identify all administrative
actions in this Statement that
must be changed in order to
conform with the new U.S. rights
and obligations arising from the
Uruguay Round agreements.
Those include both regulations
resulting from statutory changes
in the bill itself and changes in
laws, regulations and rules or
orders that can be implemented
without change in the underlying
U.S. statute.

Accordingly, at this time it is
the    expectation    of    the

change in regulation, judicial action, or
otherwise.

SAA at 1032-33, 1994 U.S.C.C.A.N. at 4318; see DSU, arts.3.7,
22.1-2; 19 U.S.C. §§ 3533(g), 3538(b).
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Administration that no changes
in existing federal law, rules,
regulations, or orders other than
those specifically indicated in the
implementing bill and this
Statement will be required to
implement the new international
obligations that will be assumed
by the United States under the
Uruguay Round agreements.
Should it prove otherwise, the
Administration would need to
seek new legislation from
Congress or, if a change in
regulation is required, follow
normal agency procedures for
amending regulations.

SAA at 670, 1994 U.S.C.C.A.N. at 4050.

It is in this context that the interpretation of
19 U.S.C. § 1677(34) and (35) must be considered. As
we have reviewed above, prior to enactment of the
URAA, under the Department’s practice and
regulation, dumping margins were the equivalent to
duties owed - i.e., where home market prices were
higher than ("exceeded") export prices to the U.S.
and did not incorporate any "negative" amounts. The
legislature explained that the definitions of
"dumping margin" and "weighted average dumping
margin" that the legislation was adding to the
statute were "consistent with the definitions set forth
in Commerce’s current regulations." Senate Report
at 80.
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The statutory definitions were consistent with
those in the agency’s regulation because the
legislature did not perceive the need to alter the
latter. In the SAA, the Administration states
regarding Article 2 of the Uruguay Round Agreement
implementing its antidumping requirements~5 that it
"adopts the standard definition of dumping, i.e. a
product is dumped within the meaning of the
Agreement if its export price is less than its normal
value." SAA at 808.

Thus, at the time the URAA was enacted,
neither the legislature nor the Administration
believed that any change to the existing definitions
of "dumping margin" or "weighted average dumping
margin" was required by U.S. treaty obligations.~6

15Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994, Apr. 15, 1994,
Marrakesh Agreement Establishing the WTO, Annex 1A,
reprinted in H.R. Doc. No. 103-316, Vol. 1, at 1453 (1994). This
Agreement is also referred to as the Antidumping Agreement.

1~ The contrast between the Administration’s summary of

the effects of implementation in the URAA of the Agreement on
Implementation of Article ~’ at the time of enactment of the
URAA and the actual effects of the Department of Commerce’s
new change confirms that the latter was not contemplated at
the time of the former. In its summary, the Administration
noted that the Agreement "preserves the ability of U.S.
industries to obtain meaningful relief from dumped imports
into the U.S. market .... " SAA at 807, 1994 U.S.C.C.A.N. at
4151. It further states that while "{t}he Agreement does
require a number of changes in U.S. law," they "do not diminish
in any meaningful way the level of protection afforded U.S.
industries from dumped imports." Id. As the Petitions review,
the Department’s change significantly reduces the protection
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The URAA legislation was adopted using the
"fast track" procedure. The origin of the "fast-track"
procedure can be found in the Trade Act of 1974.17
Section 102(e)(2)(A) of the 1974 Act provided that,
before trade agreements submitted to Congress can
enter into force, the President must transmit to
Congress "an explanation as to how the
implementing bill and proposedadministrative
action change or affect existing law.’’is This
requirement has carried forwardand has been
included in subsequent trade legislation. Section
3(c)(2)(B)(i) of the Trade Agreements Act of 1979
likewise requires "an explanation as to how the bill
and any proposed administrative action affect
existing law" before any "requirement, amendment,
or recommendation" under a trade agreement is
implemented.19

The implementation of the Uruguay Round
was governed by a similar provision. The 1988
Trade and Competitiveness Act, the fast-track law
for the Uruguay Round, in Section 1103(a)(2)(A),
again required "an explanation as to how the
implementing bill and proposed administrative
action will change or affect existing law" before

afforded U.S. industries. U.S. Steel Petition at 21-25; Nucor
Petition at 15-24.

~7 See John H. Jackson et al., Legal Problems of

International Economic Relations 411 (3rd ed. 1995).

is 19 U.S.C. § 2112(e)(2)(A) (emphasis added).

1919 U.S.C. § 2504(c)(2)(B) (emphasis added).
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implementation of any trade agreement entered into
under that Act.2o For the past thirty years, Congress
has required that any changes to U.S. law required
by trade agreements being adopted under fast-track
procedures be identified and explained before the
trade agreements take effect. There is no statement
in the Statement of Administrative Action or the
other required supporting documents submitted by
the President to Congress in support of the URAA
that identifies any substantive change in the
definitions of "dumping margin" and "weighted
average dumping margin." This shows that no
change was intended or thought necessary by the
President or the Administration.

The Department of Commerce itself is on
record as recently as 2003 (and well after the 1994
passage of the URAA) as taking this position. As
U.S. Steel notes in its petition, the Department
asserted in a brief filed with the Court of Appeals for
the Federal Circuit that, because of the statutory
definitions, the antidumping statute "unambiguously
requires Commerce to consider only transactions
where the price falls below {the normal value} in
calculating dumping margins." U.S. Steel Petition at
12 (quoting Brief of the United States, Tirnken Co. v.
United States, No. 03-1098 (May 19, 2003) at 18-19
(emphasis in original)).

In sharp contrast to the SAA’s lack of any
stated intention to change U.S. law to allow
"negative" margins is the documentation of a change

~o 19 U.S.C. § 2903(a)(2)(A) (emphasis added).
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in the kind of comparisons used to calculate dumping
margins that was added to the law by the URAA.

Before 1995, the Department’s practice had
been to compare average normal values to individual
U.S. prices for both investigations and
administrative reviews. See SAA at 842, 1994
U.S.C.C.A.N. at 4177. As part of the negotiations in
the Uruguay Round, trading partners made
modifications to the multilateral rules for imposing
antidumping duties by member governments. Where
such modifications required a change to U.S. law, the
U.S. made changes to its law as part of the URAA.
See, e.g., SAA at 807-19, 1994 U.S.C.C.A.N. at 4151-
60.     For example, nations agreed that in
investigations (but not in reviews) an investigating
government would generally makedumping
determinations by comparing eitherweighted
average prices in the home market toweighted
average export prices or by comparingindividual
transactions in the home market to individual export
transactions. Because this requirement in the
Antidumping Agreement was not present in existing
U.S. law, the United States modified the law to
generally require such comparisons. See id. at 842,
1994 U.S.C.C.A.N. at 4178, describing 19 U.S.C. §
1677f-l(d)(1)(A). This change was explicitly added to
the dumping law in § 1677f-l(d)(1)(A) and
extensively discussed in the SAA. See SAA at 842-
43, 1994 U.S.C.C.A.N. at 4178.

Under these circumstances, the Department of
Commerce’s decision to rely on a radically different
method of calculating dumping margins, which is
inconsistent with the statutory provisions added in
the Uruguay Round Agreements Act (and which
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codified existing Commerce regulations), solely in
response to an adverse WTO Appellate Body Reportel

is ultra vires. Commerce has adopted and applied a
method of calculating dumping margins that
includes amounts reflecting non-dumping (i.e., where
export prices to the U.S. are greater than home
market prices) thus negating the statutory structure
and purpose to aggregate all dumping margins (i.e.,
all situations where home market price exceeds
export price to the U.S.) and divide them by total
imports to arrive at a weighted average dumping
margin. This is contrary to the margin calculation
methods specified in 19 U.S.C. § 1677(35) and
contrary to the statute’s prohibition against the
application of any provision of the Uruguay Round
Agreements that is "inconsistent with any law of the
United States." 19 U.S.C. § 3512(a)(1).

IV. The Department’s Change Will Cause
Significant Harm.

The United Steelworkers is America’s largest
manufacturing union, representing workers in a
wide array of sectors. The antidumping law is
particularly important to its members because they
make many of the same kind of goods that foreign
producers export to the U.S.ee

~1 See Antidumping Proceedings: Calculation of the

Weighted-Average Dumping Margin During an Antidumping
Investigation, 71 Fed. Reg. 77722 (Dep’t Commerce Dec. 27,
2006) (final modification) ("This final modification is necessary
to implement the recommendations of the World Trade
Organization Dispute Settlement Body.").

22 The United Steelworkers has participated as Petitioners

in investigations that have led to the imposition of twenty-
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seven antidumping duty orders in the past ten years:
Aluminum Extrusions from the People’s Republic of China, 76
Fed. Reg. 30650 (Dep’t Commerce May 26, 2011) (AD order);
Drill Pipe From the People’s Republic of China, 76 Fed. Reg.
11757 (Dep’t Commerce Mar. 3, 2011) (AD order); Certain
Coated Paper Suitable for High-Quality Print Graphics Using
Sheet-Fed Presses From the People’s Republic of China, 75 Fed.
Reg. 70203 (Dep’t Commerce Nov. 17, 2010) (amended final
deter. LTFV sales and AD order); Certain Coated Paper
Suitable for High-Quality Print Graphics Using Sheet-Fed
Presses From Indonesia, 75 Fed. Reg. 70205 (Dep’t Commerce
Nov. 17, 2010) (AD order) ; Certain Seamless Carbon and Alloy
Steel Standard, Line, and Pressure Pipe From the People’s
Republic of China, 75 Fed. Reg. 69052 (Dep’t Commerce Nov.
10, 2010) (amended final deter. LTFV sales and AD order);
Certain Oil Country Tubular Goods from the People’s Republic
of China, 75 Fed. Reg. 28551 (Dep’t Commerce May 21, 2010)
(amended final deter. LTFV sales and AD order); Certain
Kitchen Appliance Shelving and Racks from the People’s
Republic of China, 74 Fed. Reg. 46971 (Dep’t Commerce Sept.
14, 2009) (amended final deter. LTFV sales and AD order);
Certain Circular Welded Carbon Quality Steel Line Pipe from
the People’s Republic of China, 74 Fed. Reg. 22515 (Dep’t
Commerce May 13, 2009) (AD order); Circular Welded
Austenitic Stainless Pressure Pipe from the People’s Republic of
China, 74 Fed. Reg. 11351 (Dep’t Commerce Mar. 17, 2009) (AD
order); Lightweight Thermal Paper From Germany and the
People’s Republic of China, 73 Fed. Reg. 70959 (Dep’t
Commerce Nov. 24, 2008) (AD orders); Certain New Pneumatic
Off-the-Road Tires from the People’s Republic of China, 73 Fed.
Reg. 51624 (Dep’t Commerce Sept. 4, 2008) (amended final aft.
deter. LTFV sales and AD order); Certain Steel Nails From the
People’s Republic of China, 73 Fed. Reg. 44961 (Dep’t
Commerce Aug. 1, 2008) (AD order); Circular Welded Carbon
Quality Steel Pipe from the People’s Republic of China, 73 Fed.
Reg. 42547 (Dep’t Commerce July 22, 2008) (AD order); Certain
Lined Paper Products from the People’s Republic of China
(amended final deter. LTFV sales); Certain Lined Paper
Products from India, Indonesia and the People’s Republic of
China (AD orders)," Certain Lined Paper Products from India
and Indonesia (CVD orders), 71 Fed. Reg. 56949 (Dep’t
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As the Petitions have noted, the Commerce
Department’s change in its margin calculation
methodology and consequent recalculation of a
dumping margin in the investigation underlying
these Petitions changed the margin from 2.96% to
zero percent and so led to the revocation of a
dumping order on steel from the Netherlands. See
U.S. Steel Petition at 17.

Moreover, the Department’s departure from
past practice is so radical that it is likely to lead to a
finding of no dumping even in circumstances where a
much higher margin would have been calculated
under its past practice.

Most Commerce Department antidumping
duty investigations involve multiple products or
models. For example, the investigation underlying
these Petitions involved steel in different sizes and

Commerce Sept. 28, 2006); Magnesium Metal From the People’s
Republic of China, 70 Fed. Reg. 19928 (Dep’t Commerce Apr.
15, 2005) (AD order); Magnesium Metal from the Russian
Federation, 70 Fed. Reg. 19930 (Dep’t Commerce Apr. 15, 2005)
(AD order); Wooden Bedroom Furniture From the People’s
Republic of China, 70 Fed. Reg. 329 (Dep’t Commerce Jan. 4,
2005) (amended final deter. LTFV sales and AD order);
Stainless Steel Bar From France, 67 Fed. Reg. 10385 (Dep’t
Commerce Mar. 7, 2002) (AD order); Stainless Steel Bar From
Germany, 67 Fed. Reg. 10382 (Dep’t Commerce Mar. 7, 2002)
(amended final deter. LTFV sales and AD order; Stainless Steel
Bar From Italy, 67 Fed. Reg. 10384 (Dep’t Commerce Mar. 7,
2002) (AD order) ; Stainless Steel Bar From Korea, 67 Fed. Reg.
10381 (Dep’t Commerce Mar. 7, 2002) (AD order); Stainless
Steel Angle from Japan, Korea, and Spain, 66 Fed. Reg. 27628
(Dep’t Commerce May 18, 2001) (AD orders).



24

with different properties. 23 To determine dumping,
the Commerce Department compares sales of
products that are like or similar so as to make a "fair

2~ The products included within the subject investigation

were described in part as follows:

For purposes of this investigation, the
products covered are certain hot-rolled carbon
steel fiat products of a rectangular shape, of a
width of 0.5 inch or greater, neither clad, plated,
nor coated with metal and whether or not
painted, varnished, or coated with plastics or
other non-metallic substances, in coils (whether
or not in successively superimposed layers),
regardless of thickness, and in straight lengths,
of a thickness of less than 4.75 mm and of a
width measuring at least 10 times the
thickness .... Specifically included within the
scope of this investigation are vacuum degassed,
fully stabilized (commonly referred to as
interstitial-free (IF)) steels, high strength low
alloy (HSLA) steels, and the substrate for motor
lamination steels. IF steels are recognized as
low carbon steels with micro-alloying levels of
elements such as titanium or niobium (also
commonly referred to as columbium), or both,
added to stabilize carbon and nitrogen elements.
HSLA steels are recognized as steels with micro-
alloying levels of elements such as chromium,
copper, niobium, vanadium, and molybdenum.
The substrate for motor lamination steels
contains micro-alloying levels of elements such
as silicon and aluminum.

Issues and Decision Memorandum for the Antidumping
Investigation of Certain Hot-Rolled Carbon Steel Flat Products
from the Netherlands; Notice of Final Determination of LTFV
Sales (A-421-807) at 2 (Dep’t Commerce Oct. 3, 2001), available
at http://ia.ita.doc.gov/frn]summary/netherlands/01-24754-1.txt.
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comparison."    19 U.S.C. § 1677b(a).    In an
investigation, because the statute requires
Commerce to compare weighted average prices, the
Department will determine a dumping margin for
each model of a product. Under Commerce’s former
practice, if no dumping was found for a particular
model, there was nothing to add to the numerator of
total dumping margins found. Under the new
practice, Commerce will reduce the amount of the
dumping actually found by deducting so-called
"negative margins" (the amount by which some home
market sales are lower than export sales to the U.S.).

This means that a foreign producer or
exporter can sell one group of product models at
dumped prices while another is sold without
dumping. The sales of the latter now offset some or
all of the dumped sales of the former with a reduced
and, in some cases, zero margin of dumping
resulting, despite the existence of specific dumped
sales. This is a fundamental change in the structure
and purpose of the antidumping law and
dramatically reduces the relief available to injured
industries and their workers. It produces the absurd
result that no dumping duties are collected even
where Commerce has confirmed that dumping has
occurred on specific sales.

This is what happened in the challenged
proceeding.

CONCLUSION
For the foregoing reasons, and for the reasons

stated by Petitioners, the Court should grant the
Petitions for Writs of Certiorari of the U.S. Steel
Corporation and Nucor Corporation.
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