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QUESTION PRESENTED

This case involves an antidumping proceeding
conducted by the U.S. Department of Commerce
("Commerce") and imports into the United States of
unfairly traded (i.e., dumped) steel from the
Netherlands that were found to have materially
injured the U.S. steel industry. In 2007, Commerce
abandoned its longstanding methodology for
calculating dumping margins and antidumping
duties, which is known as "zeroing," to conform its
practice to decisions of the World Trade
Organization. Commerce’s application of this new
methodology of not using zeroing in the antidumping
proceeding involving steel from the Netherlands
resulted in the denial of relief to the U.S. steel
industry.

The question presented is whether the U.S.
Court of Appeals for the Federal Circuit erred by
finding that Commerce is not statutorily required
under U.S. law to use zeroing to calculate dumping
margins and that, instead, the agency may employ a
methodology that negates Congress’ expressly
enacted remedy for U.S. industries and workers
that have been injured by unfairly traded imports.



PARTIES TO THE PROCEEDING

The parties to the proceeding are as follows:
(1) the Petitioner, United States Steel Corporation
("U.S. Steel") and (2) the Respondents, United States
of America and Tata Steel Ijmuiden (formerly known
as Corus Staal BV). Nucor Corporation ("Nucor")
also participated in the proceeding below and
supported the positions advanced by the Petitioner.
In addition, the United Steel, Paper and Forestry,
Rubber, Manufacturing, Energy, Allied Industrial
and Service Workers International Union, AFL-CIO-
CLC, the American Iron and Steel Institute, and the
Committee to Support U.S. Trade Laws participated
in the proceedings below as amici curiae.

CORPORATE DISCLOSURE STATEMENT
PURSUANT TO RULE 29.6

Petitioner U.S. Steel does not have a parent
company. In addition, no publicly held company
owns 10% or more of U.S. Steel’s stock.
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OPINIONS BELOW

The opinion of the U.S. Court of Appeals for
the Federal Circuit (App. A at la) is reported at 621
F.3d 1351 (Fed. Cir. 2010). The order of the Federal
Circuit denying the petitions for rehearing en banc
(App. B at 31a) is unreported.

The opinion of the U.S. Court of International
Trade (App. C at 37a) is reported at 637 F. Supp. 2d
1199 (Ct. Int’l Trade 2009).

The final determination of the U.S.
Department of Commerce (App. D at 77a) is reported
at 72 Fed. Reg. 25261 (Dep’t of Commerce May 4,
2007).

JURISDICTION

The judgment of the Federal Circuit was
entered on October 4, 2010. On February 23, 2011,
the Federal Circuit entered an order denying U.S.
Steel’s timely petition for rehearing en banc. The
jurisdiction of this Court is invoked pursuant to 28
U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

This petition presents issues arising under the
following statutory provisions:



(i) Sections 771(34) and (35) of the Tariff Act
of 1930, as amended, 19 U.S.C. §§ 1677(34) and (35)
(2006). These sections define the terms "dumping,"
"dumping margin," and "weighted average dumping
margin."

(ii) Section 777A(d) of the Tariff Act of 1930,
as amended, 19 U.S.C. § 1677f-l(d) (2006). This
section specifies how the dumping margin is to be
calculated in various scenarios; and

(iii) Section 102(a) of the Uruguay Round
Agreements Act, 19 U.S.C. § 3512(a)(1) (2006). This
section provides that if there is a conflict between
U.S. law and any provision of the Agreements
entered into by the members of the World Trade
Organization or the application of any such
provision, then U.S. law controls.

These statutory sections are set forth in full in
Appendix E.

STATEMENT OF THE CASE

This Petition asks the Court to review a
decision by the U.S. Court of Appeals for the Federal
Circuit that directly conflicts with this Court’s
fundamental principles that a statute must be
afforded its plain meaning and that a statute may
not be interpreted so as to render any provision
meaningless. If left unchanged, the decision of the
Federal Circuit will eviscerate the U.S. antidumping
law and the remedy enacted by Congress for U.S.
industries and workers injured by unfairly traded
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imports. The importance of this issue cannot be
overstated. Indeed, this issue is crucial to the very
viability of entire U.S. industries, to the continued
existence of hundreds of thousands of U.S. jobs, and
to the economic health of our country as a whole.

I. Introduction

Dumping occurs when foreign producers or
exporters sell merchandise in the United States at
unfairly low prices. Over the years, this unfair trade
practice has caused enormous harm to businesses
and workers in virtually all sectors of the U.S.
economy, including manufacturing, technology,
mining, energy, agriculture, and aquaculture. There
are currently over 250 antidumping orders in effect
in the United States to remedy the deleterious
effects of dumping in a wide range of industries. See
Antidumping and Countervailing Duty Orders in
Effect (Mar. 21, 2011), available at http:
www.trade.gov/ia.1

~ In the last several years alone, Commerce has issued
antidumping orders involving the following diverse types of
products: New Pneumatic Off-the-Road Tires from the People’s
Republic of China, 73 Fed. Reg. 51624 (Dep’t Commerce Sept.
4, 2008) (Order); Lined Paper Products from India, Indonesia
and the People’s Republic of China, 71 Fed. Reg. 56949 (Dep’t
Commerce Sept. 28, 2006) (Order); Oil Country Tubular Goods
from the People’s Republic of China, 75 Fed. Reg. 28551 (Dep’t
Commerce May 21, 2010) (Order); Orange Juice from Brazil, 71
Fed. Reg. 12183 (Dep’t Commerce Mar. 9, 2006) (Order); Frozen
Warmwater Shrimp from the Socialist Republic of Vietnam, 70
Fed. Reg. 5152 (Dep’t Commerce Feb. 1, 2005) (Order).
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The consequences of unremedied dumping can
be devastating, resulting in plant closures,
bankruptcies, and the widespread loss of U.S. iobs.
See, e.g., Carbon and Certain Alloy Steel Wire Rod
from Brazil, Canada, Germany, Indonesia, Mexico,
Moldova, Trinidad and Tobago, Turkey and
Ukraine, USITC Pub. 3546, Inv. Nos. 701-TA-417-
421 and 731-TA-953, 954, 956-959, 961 and 962
(Final) (Oct. 2002) (finding that dumped imports
resulted in bankruptcies, plant closures, increased
operating losses and decreases in production and the
quantity and value of shipments for the affected U.S.
industry); Certain Magnesia Carbon Bricks from
China and Mexico, USITC Pub. 4182, Inv. Nos. 701-
TA-468 and 731-TA-1166-1167 (Final) (Sept. 2010)
(finding that dumped imports caused the domestic
industry to experience layoffs as well as significant
declines in production, shipments, sales, and market
share); Wheatland Tube Co. v. United States, 495
F.3d 1355, 1364 (Fed. Cir. 2007) (recognizing that
dumped imports can lead to "lost sales, declining
prices, declining market share, and declining
profits"). Without a proper remedy, dumping puts
the affected U.S. industries at a profound
competitive disadvantage:    they simply cannot
survive in the face of imports that are priced at
unsustainably low levels. See Huaiyin Foreign
Trade Corp. v. United States, 322 F.3d 1369, 1379
(Fed. Cir. 2003) (recognizing that antidumping
duties "equalize competitive conditions between
foreign exporters and domestic industries affected by
dumping.").



The steel industry is one of the many sectors
of the U.S. economy that have been severely affected
by the catastrophic effects of dumping. It is not an
exaggeration to state that the continued existence of
the U.S. steel industry and many other U.S.
industries - and the vital role such industries play in
our nation’s economy and security - depends on the
vigorous and vigilant enforcement of the
antidumping laws.    Therefore, when dumped
imports injure a U.S. industry, it is essential that
the antidumping duties that are calculated reflect
and address all of the dumping that has caused such
harm.

Under the decision of the Federal Circuit at
issue, however, this will no longer happen. The
Federal Circuit has upheld the abandonment by the
U.S. Department of Commerce ("Commerce") of the
so-called "zeroing"methodology forcalculating
dumping margins.Under zeroing,Commerce
calculates dumpingmargins withoutgiving the
foreign producer or exporter an offset, or credit, for
sales that it made in the United States at fair prices.
Prior to the instant case, Commerce used zeroing
consistently in every case for decades and
maintained that it was required to do so by statute.
In the current case, however, Commerce used a new
methodology that provides offsets to foreign
producers and exporters and that dramatically
reduces or even eliminates dumping margins and
antidumping duties despite the presence of injurious
unfair trade.



Commerce changed its policy so as to start
granting offsets, even though it had previously
insisted that zeroing was mandated by the U.S.
statute, for the sole purpose of implementing
decisions of the World Trade Organization ("WTO")
Dispute Settlement Body that were adverse to the
United States. The result of Commerce’s new
offsetting policy is that the dumping that is taking
place and harming U.S. industries will go largely, or
even totally, unremedied. The economic peril that
this poses for U.S. producers, manufacturers, and
workers - and the U.S. economy as a whole - is
staggering.

This petition will demonstrate that zeroing is
required by the plain language of the U.S. statute
and that the decision of the Federal Circuit holding
otherwise conflicts with two of this Court’s most
basic requirements of statutory interpretation: (i)
the plain language of a statute is to be given effect
and (ii) the words in the statute are to be given their
ordinary meaning. The Federal Circuit violated
these precepts by adopting a definition of the
common English language word "exceeds" that bears
no relation to that word’s ordinary meaning.

The antidumping statute defines the term
"dumping margin" as the amount by which the price
charged by the foreign producer or exporter in its
home market, which is called normal value,
"exceeds" the price charged for the merchandise in
question in the United States.    19 U.S.C. §
1677(35)(A) (2006) (App. E at 151a). Under the plain
language of this provision and the ordinary meaning
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of the word "exceeds," a dumping margin can exist
only where normal value is greater than U.S. price.
Accordingly, if normal value does not "exceed" U.S.
price (i.e., if normal value is less than U.S. price), the
statute dictates that there is no dumping margin.
The Federal Circuit, however, found that the word
"exceeds" is ambiguous and that a dumping margin
can exist where normal value is less than U.S. price.2
This is the exact opposite of what the statute
expressly states. The purported ambiguity of the
word "exceeds" was the sole basis for the Federal
Circuit’s decision that zeroing is not mandatory.

This petition will also show that the Federal
Circuit’s decision fails to heed this Court’s
fundamental tenet that no provision of a statute is to
be interpreted so as to be superfluous or without
meaning.    By finding that zeroing was not
mandated, the Federal Circuit nullified the
provisions of another statutory section, 19 U.S.C.
1677f-1(d)(1) (2006) (App. E at 152a). This section
was specifically enacted by Congress as a
fundamental change in U.S. antidumping law to
provide that in the calculation of dumping margins

2 According to the Federal Circuit, the term "exceeds" could
have been intended by Congress merely to "guide" the
mathematical equation such that "x exceeds y" means "x - yo"
Timken v. United States, 354 F.3d. 1334, 1341-42 (Fed. Cir.
2004). The Timken holding on the ambiguity of the term
"exceeds" was expressly adopted and reaffirmed by the Federal
Circuit in this case. See United States Steel Corp. v. United
States, 621 F.3d 1351 (Fed. Cir. 2010) ("U.S. Steel") (App. A at
la).



in antidumping investigations, Commerce will
compare average normal values to average U.S.
prices and not to transaction-specific U.S. prices.

Without zeroing, however, this change in the
law becomes meaningless: it does not matter
whether Commerce calculates dumping margins
using transaction-specific U.S. prices (as it did under
the old law) or average U.S. prices (as the statute
now requires). Without zeroing, Commerce will
always get the same result under either method.
Therefore, by holding that zeroing is not required,
the Federal Circuit adopted an interpretation that
nullifies this important change in the law and
renders the requirements of § 1677f-1(d)(1)
meaningless and without effect.

In short, the Federal Circuit has flouted the
established precedent of this Court regarding
statutory construction and the determination of
Congress’ intent. The result - to the profound
economic detriment of our nation’s industries and
workers - is that the Federal Circuit has now
negated key provisions of the antidumping statute
and gutted the remedy Congress expressly enacted.

II. Statutory Framework Relating to
Determinations of Dumping and
Dumping Margins

This case centers on the rules that must be
followed by courts for interpreting statutes and
determining Congress’ intent. It arises in the
context of the proper interpretation of the



antidumping statute relating to determinations of
dumping and dumping margins.

Under the antidumping law, Congress
provides for the imposition of antidumping duties
where a domestic industry has been materially
injured or threatened with material injury by the
importation of products sold at less than fair value
(i.e., products that have been dumped) in the United
States. See 19 U.S.C. §§ 1673, 1677(34) (2006). The
statute directs that antidumping duties will be
imposed "in an amount equal to the amount by
which the normal value exceeds the export price (or
the constructed export price) for the merchandise."
Id. The "normal value" is typically the price at
which the merchandise in question is sold in the
home market of the foreign producer or exporter.
The "export price" or "constructed export price" is the
price at which the merchandise is sold in the United
States. See id. §§ 1677a(a), 1677b(a)(1)(B)(i).

The statute further provides for Commerce to
conduct antidumping investigations to examine
whether dumping is occurring. In an antidumping
investigation, Commerce reviews the sales of
particular foreign producers or exporters and
calculates dumping margins for these companies to
determine if they have engaged in dumping and, if
so, to establish the level of antidumping duties to be
imposed. See id. §§ 1677(35); 1673. If both dumping
and material injury (or the threat of material injury)
to the U.S. industry are found, Commerce issues an
antidumping order imposing antidumping duties on
imports of the subject merchandise so as to level the
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playing field and remedy the injury to the domestic
industry. See id. §§ 1673, 1673d(c)(2).

Commerce’s calculation of dumping margins is
governed by 19 U.S.C. § 1677(35) (App. E at 151a).
Section 1677(35)(A) defines the term "dumping
margin" as "the amount by which normal value
exceeds the export price or the constructed export
price {i.e., the U.S. price} of the subject merchandise"
under investigation. Therefore, if the normal value
is greater than the U.S. price, the comparison
between the normal value and the U.S. price
produces a positive number, establishing that
dumping has occurred on that sale. But if the
normal value is less than the U.S. price, the
comparison produces a negative number showing
that the sale in question has been made at fair value
and there is no dumping margin for that sale. See
id.

Under the zeroing methodology, any negative
amounts determined on sales made at fair value do
not offset (i.e., cancel out) the positive margins on
sales made at unfairly low prices that are injuring
the U.S. industry. In other words, under zeroing,
the foreign producer or exporter is not afforded a
"credit" for merchandise that it sold in the United
States at or above fair value, i.e., without dumping.
Zeroing can thus be likened to the situation where a
police officer does not give a "credit" to a speeding
motorist for the times when the driver stayed within
the speed limit. Zeroing ensures that the full extent
of the injurious dumping that has taken place is
reflected in the "weighted average dumping margin"
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that Commerce calculates for each company being
investigated under § 1677(35)(B), which is the basis
for the antidumping duties that are applied.

When zeroing is not used, which is what took
place in this case, Commerce uses a methodology
referred to as offsetting. Under offsetting, the
negative amounts on sales that have not been
dumped are subtracted from the positive margins on
sales where dumping has occurred. As a result, the
positive margins on dumped sales are offset or even
cancelled out by the negative amounts on non-
dumped sales notwithstanding the fact that the
dumped sales are causing injury to the domestic
industry that is not, in any way, affected by the non-
dumped sales. Under offsetting, injurious dumping
may be taking place, but the weighted average
dumping margin could nevertheless be negative or a
significantly reduced rate that does not reflect the
full extent of the dumping that is taking place.
Therefore, when offsetting is used, Commerce’s
calculation does not address all of the injurious
dumping and the resulting antidumping duties are
reduced or even totally eliminated.

Commerce’s use of zeroing has been
frequently reviewed and upheld by the lower courts.
The first decision of the Federal Circuit to address
zeroing was Timken v. United States, 354 F.3d 1334
(Fed. Cir. 2004) ("Timken"). In that case, Commerce
maintained that zeroing was mandated by the
definitions of "dumping margin" and "weighted
average dumping margin" in § 1677(35)(A) and (B).
In fact, it argued that by virtue of these definitions,
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the antidumping statute "unambiguously requires
Commerce to consider only transactions where the
price falls below {the normal value} in calculating
dumping margins." Brief of the United States,
Timken v. United States, No. 03-1098 (May 19, 2003)
at 18-19 (emphasis in original). As Commerce
explained:

Considering these definitions together, the
statute plainly directs Commerce to aggregate
the entries where NV {i.e., normal value}
exceeds U.S. price in determining the
"weighted average dumping margin." The
statute neither provides nor suggests that this
amount may be reduced or offset by other EP
or CEP transactions {i.e., U.S. price
transactions} that exceed {normal value}.

Id. at 19 (emphasis in original).

While the Federal Circuit found this to be a
"close question," it nevertheless decided that the
statute permitted, but did not require, zeroing. See
Timken, 354 F.3d at 1341. The sole basis for the
court’s holding that zeroing was not required by the
statute was its construction of the statutory term
"exceeds" in the definition of "dumping margin" in §
1677(35)(A) in a manner that has no connection to
that term’s ordinary meaning and usage.3 See id.

3 As noted, Timken determined that "exceeds" was ambiguous
and, therefore, that a dumping margin could exist where the
normal value was less than the U.S. price. Timken, 354 F.3d at
1341-1342.
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Timken’s holding that zeroing was permitted, but
not required, by the statute was followed by
numerous subsequent decisions of the Federal
Circuit and the U.S. Court of International Trade
(the "CIT").4

Prior to the instant case, however, Timken’s
rejection of the mandatory nature of zeroing had
little, if any, practical effect. This is because
Commerce always used zeroing and because both the
Federal Circuit and the CIT consistently upheld
zeroing as a reasonable interpretation of the statute.
But this changed with the current case: this case
marks the first time that Commerce calculated a
dumping margin without using zeroing.    The
consequences of the finding that zeroing is not
mandated by the statute are catastrophic both for
this case and for Commerce’s enforcement of the
antidumping law in all future cases.

III. Statutory Framework Relatingto the
Treatment of the Uruguay Round
Agreements and World Trade
Organization Dispute Settlement
Decisions

In 1994, the United States became a signatory
and party to the Uruguay Round Agreements and, as

~ See, e.g., SKF USA, Inc. v. United States, 537 F.3d 1373
(Fed. Cir 2008); NSK Ltd. v. United States, 510 F.3d 1375 (Fed.
Cir. 2007); Corus Staal BV v. United States, 395 F.3d 1343
(Fed. Cir. 2005); Paul Muller Industries GMBH & Co. v. United
States, 435 F. Supp. 2d 1241 (Ct. Int’l Trade 2006).
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a result, a Member of the World Trade Organization
(the "WTO"). The Uruguay Round Agreements,
including the Anti-Dumping Agreement ("AD
Agreement"), are not self-executing. They have been
implemented in U.S. law by the Uruguay Round
Agreements Act (the "URAA").

In the URAA, Congress established explicit
rules for resolving conflicts between U.S. law and the
Uruguay Round Agreements. Specifically, Section
102(a) of the URAA states that "{n}o provision of any
of the Uruguay Round Agreements, nor the
application of any such provision to any person or
circumstance, that is inconsistent with any law of
the United States shall have effect." 19 U.S.C. §
3512(a)(1) (2006) (App. E at 154a). Thus, in the
event of a conflict between the U.S. statute and a
WTO decision, U.S. law prevails and no
implementation of the WTO decision can take place.

IV. Administrative    Proceedings    Before
Commerce

The facts underlying this appeal begin with
Commerce’s issuance of an antidumping duty order
covering hot-rolled steel from the Netherlands (the
"Order") in November 2001. Certain Hot-Rolled
Carbon Steel Flat Products from the Netherlands, 66
Fed. Reg. 59565 (Dep’t Commerce Nov. 29, 2001)
(Order). In the investigation leading to the Order,
Corus Staal BV ("Corus"),~ the sole Dutch producer

-~ Corus is now known as Tata Steel Ijmuiden BV.
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of hot-rolled steel, was found to have engaged in
injurious dumping. Certain Hot-Rolled Carbon Steel
Flat Products from the Netherlands, 66 Fed. Reg.
50408 (Dep’t Commerce Oct. 3, 2001) (Final
Determ.). As was its uniform and consistent practice
at the time (and for decades before), Commerce
calculated Corus’ dumping margin using zeroing.
This determination was reviewed by both the CIT
and the Federal Circuit, and both courts upheld
Commerce’s use of zeroing to calculate Corus’
dumping margin. Corus Staal BV v. United States,
395 F.3d 1343, 1346 (Fed. Cir. 2005), cert. denied,
546 U.S. 1089 (2006).

While these appeals were proceeding through
the U.S. courts, the European Communities (the
"EC") filed a completely separate proceeding at the
WTO challenging Commerce’s use of zeroing in 15
antidumping investigations.    See Request for
Consultations by the EC, United States - Laws,
Regulations and Methodology for Calculating
Dumping Margins ("Zeroing") ("US - Zeroing (EC)’’),
WT/DS294/1 (June 19, 2003). The investigation of
hot-rolled steel from the Netherlands was one of the
challenged investigations. See id. On October 31,
2005, a WTO dispute settlement panel found that
Commerce’s use ofzeroing in antidumping
investigations whereweighted average normal
values were comparedto weighted average U.S.
prices was not consistent with the AD Agreement.
This determination was made on both an "as such"
basis, i.e., it applied to investigations generally, and
"as applied" in the 15 individual investigations there
at issue. See Report of the WTO Panel, US - Zeroing
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(EC), WT/DS294/R (Oct. 31, 2005). The WTO’s
Appellate Body affirmed. United States - Laws,
Regulations and Methodology for Calculating
Dumping margins ("Zeroing"), WT/DS294/17 (May
15, 2006).

The WTO decisions were severely criticized by
various sources, including the U.S. government. In
fact, the U.S. government condemned the decisions
as "deeply flawed," "fatally flawed," and legally
devoid of merit, and it concluded that they created
obligations to which the United States never agreed.
See, e.g., Communication of the United States, US-
Zeroing (EC), WT/DS294/18, para. 3 (June 19, 2006).

Nevertheless, despite Commerce’s opposition
and its previous insistence that zeroing was required
by the U.S. antidumping statute, Commerce began
implementation proceedings to revise its practice
with respect to zeroing in antidumping
investigations like the one in this case.    On
December 27, 2006, Commerce reached a final
decision and announced that it would cease using
zeroing in new and pending antidumping
investigations, i.e., it would no longer use zeroing in
such investigations and would henceforth use
offsetting. Antidumping Proceedings: Calculation of
the Weighted-Average Dumping Margin During an
Antidumping Investigation; Final Modification, 71
Fed. Reg. 77722 (Dep’t Commerce Dec. 27, 2006)
(Final Modification). Commerce also stated that it
would implement and apply its new policy of
offsetting in the specific antidumping investigations
that had been the subject of the EC’s WTO challenge
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by initiating proceedings pursuant to Section 129 of
the URAA. Id. at 77725.

In February 2007, Commerce began
proceedings pursuant to Section 129 of the URAA to
recalculate the dumping margins in the affected
cases, including the case involving hot-rolled steel
from the Netherlands. See Implementation of the
Findings of the WTO Panel in US Zeroing (EC):
Notice of Initiation of Proceedings Under Section 129
of the URAA; Opportunity to Request Administrative
Protective Orders; and Proposed Timetable and
Procedures, 72 Fed. Reg. 9306 (Dep’t Commerce Mar.
1, 2007) (Notice). In its final determination in the
Section 129 proceeding, Commerce recalculated the
dumping margin for Corus without using zeroing
and instead using offsetting. As a result of the
application of the offsetting methodology, Corus’
margin decreased from the 2.59 percent rate
calculated in the original investigation to zero.
Because Corus was the sole Dutch producer,
Commerce revoked the Order in its entirety, thereby
depriving the U.S. industry of any relief whatsoever.
See Implementation of the Findings of the WTO
Panel in US - Zeroing (EC): Notice of Determinations
Under Section 129 of the Uruguay Round
Agreements Act and Revocations and Partial
Revocations of Certain Antidumping Duty Orders, 72
Fed. Reg. 25261, 25261-25262 (Dep’t Commerce May
4, 2007) (Notice) ("Section 129 Determination") (App.
D at 77a).
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V. Appellate Proceedings before the CIT
and the Federal Circuit

U.S. Steel and other domestic producers
challenged Commerce’s actions at the CIT, arguing
that zeroing is required by the statute and that
offsetting is, therefore, prohibited.    The CIT,
however, upheld Commerce’s use of offsetting. The
court determined that it was bound by the Federal
Circuit’s reading in Timken of the term "exceeds" as
used in the definition of "dumping margin" in 19
U.S.C. § 1677(35). United States Steel Corporation v.
United States, 637 F. Supp. 2d 1199 (Ct. Int’l Trade
2009) (App. C at 37a). The CIT did not address the
merits of the argument that, without zeroing, the
fundamental change made by Congress to the
statute in 19 U.S.C. § 1677f-1(d) would be nullified.
Because the CIT determined that zeroing was not
required by the statute, it analyzed Commerce’s
decision to use offsetting under the second prong of
the two-part test for analyzing agency action
established in Chevron U.S.A., Inc. v. National
Resources Defense Council, 467 U.S. 837 (1984)
("Chevron"). Under the second prong of the Chevron
test, the CIT determined that Commerce’s decision
was reasonable.

U.S. Steel and domestic producer Nucor
appealed to the Federal Circuit. That court,
likewise, affirmed. It found that the statute did not
address the issue of zeroing because

none of the cited statutory provisions {relied
on by appellants} speaks to the precise issue of
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{the} zeroing - or offsetting - methodology.
Rather, the statute is silent as to the
methodology to be employed in situations of
negative dumping margins.

U.S. Steel, 621 F.3d at 1360-1361 (App. A at 23a).
The court expressly adopted Timken’s conclusion
that the term "exceeds" as used in the statutory
definition of "dumping margin" in § 1677(35) was
ambiguous and, therefore, that this section did not
compel the use of zeroing. Id. at 1361 (App. A at
24a-25a).

The Federal Circuit also rejected the
argument that the provisions of § 1677f-1(d) showed
Congress’ intent to require zeroing because, without
zeroing, such provisions are rendered meaningless.
The court concluded that it could not discern
Congress’ intent from § 1677f-1(d). It reached this
decision despite acknowledging that it was likely
that Congress was aware that zeroing was
Commerce’s standard practice when § 1677f-1(d) was
enacted and that the specific provisions in that
section were enacted by Congress with the
underlying assumption that zeroing would continue
to be used. Id. at 1362-1363 (App. A at 27a-28a).

The Federal Circuit then analyzed the case
under the second prong of Chevron and determined
that offsetting was a reasonable interpretation of the
statute. Id. at 1360 (App. A at 22a-23a). On
February 23, 2011, the court denied the petitions
filed by U.S. Steel and Nucor for rehearing en banc.
(App. B at 31a).
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REASONS FOR GRANTING THIS PETITION

This Court should grant this petition for three
reasons:

(i) This case raises a federal question of the highest
importance for the viability of the U.S. antidumping
law and the remedy established by Congress for
industries and workers injured by unfairly traded
imports. The Federal Circuit’s decision, which fails
to abide by the plain language of the statute,
eviscerates the antidumping remedy enacted by
Congress and, in so doing, threatens to cause severe
economic harm to the many U.S. industries that
depend on the enforcement of the antidumping law
for their very survival. Because the U.So statute
plainly requires zeroing, the holding of the Federal
Circuit improperly authorizes Commerce to abandon
zeroing and use offsetting and improperly approves
the implementation of WTO decisions that are
contrary to U.S. law.

(ii) In reaching its decision that the U.S. statute
permits offsetting, the Federal Circuit ignored this
Court’s fundamental requirements for how statutes
are to be interpreted, including the bedrock
principles that (a) statutes are to be construed based
on their plain language and the ordinary meaning of
the words Congress chose and (b) statutes must not
be interpreted to render meaningless even a single
word or phrase; and

(iii) In reaching its decision, the Federal Circuit did
not adhere to the principles established by this
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Court that govern how statutes must be analyzed to
determine if Congress’ intent can be ascertained.

The Federal    Circuit’s Decision
Eviscerates the Antidumping Remedy
Enacted by Congress in Favor of
Implementing a Widely Criticized WTO
Decision Adverse to the United States

There can be no question that Congress
enacted the antidumping law for one reason: to
ensure that U.S. industries and workers have an
appropriate remedy when they are injured by
unfairly priced foreign merchandise that is imported
and sold in the United States. See Koyo Seiko Co. v.
United States, 95 F.3d 1094, 1098 (Fed. Cir. 1996)
(the purpose of the antidumping statute is to
"protect domestic manufacturing against foreign
manufacturers" who sell dumped merchandise in the
United States); Sango Int’l L.P. v. United States, 484
F.3d 1371, 1372 (Fed. Cir. 2007) ("The antidumping
laws protect United States industries against the
domestic sale of foreign manufactured goods at
prices below the fair market value of those goods in
the foreign country"); Agro Dutch Industries Ltd. v.
United States, 508 F.3d 1024, 1027 (Fed. Cir. 2007)
("The purpose of the antidumping statute is to
prevent foreign goods from being sold at unfairly low
prices in the United States to the injury of existing
or potential U.S. producers").

When Congress enacted the remedy under the
antidumping law, zeroing was the only methodology
that Commerce used to calculate dumping margins.
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Without zeroing, this remedy and the overarching
purpose of the U.S. antidumping law are completely
thwarted. This is because zeroing is essential to
ensure that the antidumping duties that are
imposed completely reflect and address all of the
injurious dumping that is taking place.

The determination of dumping margins is the
essential function Commerce performs in
antidumping cases because this calculation is the
basis of the antidumping duties that will be imposed.
When zeroing is used, the dumping margins that are
calculated are not improperly diluted. If a foreign
producer or exporter makes some sales in the United
States that have not been dumped, such sales are
not used to offset the dumping that has occurred on
other sales and that has caused injury to a U.S.
industry. In other words, under zeroing, a foreign
producer or exporter that ships injurious dumped
merchandise into the United States does not get a
"credit" just because it sells some of its merchandise
in the United States at fair prices. In this way,
zeroing ensures that the antidumping remedy that is
imposed captures all of the injurious dumping that
has caused harm to the U.S. industry.

Without zeroing, the exact opposite occurs:
the antidumping remedy is minimized, or even
completely eliminated. The severe competitive harm
this will cause for U.S. industries and workers
cannot be overstated. The instant case provides a
clear illustration.     When it conducted its
investigation of hot-rolled steel from the
Netherlands in 2001, Commerce found that Corus
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sold dumped merchandise in the United States, and
such merchandise was found to have injured the
U.S. industry. Using zeroing, Commerce determined
that Corus’ dumping margin, and the resultant
antidumping duty rate, was 2.59%. Sectiou 129
Determiuatiou, 72 Fed. Reg. at 25262 (App. D at
82a).

However, in the implementation proceeding
pursuant to Section 129 of the URAA giving rise to
this appeal, Commerce recalculated Corus’ margin
without using zeroing, i.e., it allowed negative
amounts on non-dumped sales to offset the dumping
margins on sales that were dumped.    The
recalculated margin was zero, and the antidumping
order was revoked. Section 129 Determination, 72
Fed. Reg. at 25262 (App. D at 82a). This means that
going forward, Corus - whose unfairly traded sales
have already been found to injure U.S. companies -
will be free to resume dumping in massive quantities
without any remedy or adverse consequence. This is
plainly not what Congress intended.

The change in policy from zeroing to offsetting
occurred even though Commerce had previously
taken the position that zeroing was codified in the
UoS. statute in 19 U.S.C. §1677(35) and that, by
enacting that section, Congress mandated that
zeroing be used. See, e.g., Timken, 354 F.3d at 1340-
1341 (where Commerce argued that § 1677(35) (A)
and (B) mandates the use of zeroing). Commerce
ceased zeroing and adopted offsetting solely to bring
its practice in line with international decisions from
the WTO that were not based on U.S. law and, in
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fact, were harshly criticized by the U.S. government
itself as devoid of legal merit. See, e.g., Report of the
Panel in US- Zeroing (EC), WT/DS294/R (Oct. 31,
2005). Nevertheless, these decisions have now
become the basis of Commerce’s new offsetting policy
in antidumping investigations. This is contrary to
the plain language of the antidumping statute and
will profoundly injure the very U.S. manufacturers,
producers and workers the antidumping law was
intended to protect.

Under the URAA, Congress provided that
adverse WTO decisions that conflict with U.S. law
may not be implemented. 19 U.S.C. § 3512(a) (2006)
(App. E at 154a). Therefore, since zeroing is clearly
a mandatory part of the antidumping statutory
scheme (see Part II, below), Commerce may not
abandon zeroing to implement the WTO decisions in
question because such implementation conflicts with
U.S. law.

It is essential that this Court grant this
petition to address the important question of federal
law that is raised in this case. If this Court does not
act, the grave injustice that the Federal Circuit’s
decision will bring about - not only for the instant
case, but for all antidumping cases and, indeed, the
very viability of Congress’ entire statutory scheme -
will never be rectified. Because the Federal Circuit
and the CIT have exclusive jurisdiction to review
determinations by Commerce, there will never be a
split in the circuits because no other court will ever
consider the issue raised in this case. See 19 U.S.C.
§ 1516a (2006); 28 U.S.C. §§ 1295, 1581 (2006).
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Moreover, the Federal Circuit has spoken with
finality in its decision in this case, and it has clearly
expressed its unwillingness to revisit its decision
through its denial of the petitions for rehearing en
banc. See U.S. Steel, Case No. 2009-1572, -1573
(Feb. 23, 2011) (order denying rehearing en banc)
(App. B at 31a). Accordingly, a grant of certiorari is
imperative to address the fundamental statutory
questions at issue and to ensure that the remedies
intended by Congress for our nation’s industries and
workers remain available and meaningful.

II. Contrary to this Court’s Precedent, the
Federal Circuit Ignored the Plain
Language and Ordinary Meaning of the
Statutory Provisions Requiring Zeroing

As this Court has emphasized, the starting
point in statutory construction must be the text of
the statute. Absent a very clear legislative intent to
the contrary, the plain meaning of the statute must
prevail. See United States v. Labonte, 520 U.S. 751,
757 (1997) ("Labonte") (holding that the "plain
language" of the statute controls and stating that
"we assume that in drafting {the} legislation,
Congress said what it meant" ); United States v. Ron
Pair Enterprises, Inc., 489 U.S. 235, 242 (1989) ("Ron
Pair") ("The plain meaning of legislation should be
conclusive ...").

Furthermore, the words in a statute are to be
afforded their ordinary meaning. See Labonte, 520
U.S. at 757; Asgrow Seed Co. v. Winterboer, 513 U.S.
179, 187 (1995) ("When terms used in a statute are
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undefined, we give them their ordinary meaning");
Williams v. Taylor, 529 U.S. 420, 431 (2000) ("We
give the words of a statute their ordinary,
contemporary, common meaning, absent an
indication Congress intended them to bear some
different import"); Hamilton v. Lanning, __ U.S. __,
130 S. Ct. 2464, 2471 (2010) (adopting the ordinary
meaning of the term "projected" over a meaning that
would entail a purely mathematical computation).

The essential mission of a reviewing court is
to enforce the plain language of a statute according
to its terms. See Ron Pair, 489 U.S. at 241. Yet, in
this case, the Federal Circuit reached a decision that
was completely the opposite of what Congress
plainly stated.

In the antidumping statute, the plain
meaning of the text of 19 U.S.C. §§ 1677(34) and (35)
(App. E at 151a) shows that zeroing is required.
First, § 1677(34) provides that the term "dumping"
refers only to sales of merchandise "at less than fair
value" (i.e., sales where normal value exceeds U.S.
price). Section 1677(35)(A) then defines a "dumping
margin," as the "amount by which the normal value
exceeds the {U.S. price}" of the merchandise. Using
the ordinary meaning of the term "exceeds," a
dumping margin is the amount by which the normal
value is greater than the U.S. price.~ In turn, §

The word "exceed" has been defined to mean: "1. To be
greater than; surpass. 2. To go beyond the limits of." The
American Heritage College Dictionary, 477 (3d ed. 1993).
See Timken, 354 F.3d at 1341.
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1677(35)(B) defines the term "weighted average
dumping margin" - which is the basis of the
antidumping duties that will be imposed - as the
percentage calculated by dividing the "aggregate
dumping margins" by the total of the U.S. prices.

The plain meaning of these three provisions is
clear. If normal value does not exceed U.S. price,
there is no "dumping" under § 1677(34). And if there
is no "dumping" under § 1677(34), then there can be
no "dumping margin" under § 1677(35)(A).
Therefore, under § 1677(35) (A) and (B), if normal
value is less than U.S. price (i.e., if the particular
sale is not dumped), the negative amount is not a
"dumping margin" and may not be included in the
"aggregate dumping margins" that are used to
calculate the "weighted average dumping margin."
In short, only one conclusion is possible: the statute
forbids the inclusion of negative values in the
weighted average dumping margin calculation and it
expressly requires zeroing. Based on its plain
language and affording each word its ordinary
meaning, the statute could not be clearer.

There is absolutely no valid basis upon which
to override these clear and unqualified statutory
provisions. If the words Congress used, such as
"exceeds," are given their ordinary meaning, then
zeroing must be found to be required. There is no
legislative history or any other legitimate reason to
support the Federal Circuit’s decision that "exceeds"
should not have its common, ordinary meaning of
"greater than." In fact, when Congress used the
word "exceeds" elsewhere in the antidumping
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statute, it is clear that the only meaning it could
possibly have is "greater than.’’7 See Astrue v.

Ratliff, U.S. __, 130 $. Ct. 2521, 2525 (2010)
(where Congress employs identical words in the
same statute, "they are presumed to carry ’the same
meaning’") (internal citation omitted); Sorenson v.
Secretary of the Treasury, 475 U.S. 851, 860 (1986)
("identical words used in different parts of the same
act are intended to have the same meaning").
Indeed, when the term "exceeds" is used in the U.S.
Constitution, it likewise has the same ordinary
meaning, namely, "greater than."~ By failing to
adhere to the plain meaning of the statute in its
express and unambiguous terms, the Federal Circuit
failed in its essential mission as clearly required by
this Court’s decisions - to enforce Congress’ statute
as written.

7 See, e.g., 19 U.S.C. § 1673c(b)(2) (2006). Section 1673c(b)(2),
which is entitled "Agreements to eliminate completely sales at
less than fair value .... " authorizes Commerce to enter into
agreements with foreign exporters to discontinue an
antidumping case provided that such foreign companies
"agree~} to revise their prices to eliminate completely any
amount by which normal value . . . exceeds {U.S. price}")
(emphasis added). The statutory section and the quoted
language make sense only when "exceeds" means "greater
than," and, consistent with the statute’s title regarding the
complete elimination of dumping, the provision thereby ensures
an end to the dumping that has occurred.

~ See U.S. Const. art. I, § 2, cl. 3 (stating that "the number of
representatives shall not exceed one for every thirty thousand"
citizens in each state). Again, the only possible meaning of
"exceeds" is the common ordinary meaning of "greater than."
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The Federal Circuit also violated this Court’s
requirement that statutes are not to be interpreted
to contain superfluous or meaningless provisions.
See, e.g., TRW Inc. v. Andrews, 534 U.S. 19, 31
(2001) ("TRWInc.") (it is a "cardinal principle" that a
statute should not be interpreted to render
meaningless even a single word or phrase). At the
same time that Congress enacted §§ 1677(34) and
(35) discussed above, it adopted 19 U.S.C. § 1677f-
l(d) - an entirely new provision that was intended to
change a fundamental aspect of U.S. law. Prior to §
1677f-1(d), Commerce always used the so-called
"average-to-transaction" method to calculate
dumping margins.9 After hard-fought negotiations
with its trading partners that culminated in the
Uruguay Round Agreements, the United States
agreed to change this methodology and, instead, to
use the so-called "average-to-average" method in
certain antidumping investigations like the one at
issue here.10 This change was embodied in § 1677f-
l(d)(1)(A)(i) (App. E at 152a).

Without zeroing, however, this monumental
change in the law is completely negated. This is

9 Under the "average-to-transaction" method, Commerce
compares average normal values to transaction-specific U.S.
prices.

10 Under the "average-to-average" comparison method,
Commerce compares average normal values to average U.S.
prices. See 19 U.S.C. § 1677f-1(d)(1)(A)(i) (2006) (App. E at
152a). Commerce uses the average-to-average method in most
antidumping investigations.
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because, without zeroing, the average-to-average
method and the average-to-transaction method will
always yield the exact same result. This is a
mathematical fact that has been recognized by the
U.S. government~I and at least four separate WTO
panels.12

Therefore, based on the history of § 1677f-1(d)
and the fact that the provisions of that section
become meaningless without zeroing, it is doubly
clear that Congress intended to require the use of
zeroing. This Court has repeatedly held that a
statute must be interpreted to give effect to all of its
provisions. See, e.g., TRW Inc., 534 U.S. at 31;
Bilsky v. Kappos, __ U.S. __, 130 S. Ct. 3218, 3228
(2010) (recognizing the "canon against interpreting
any statutory provision in a manner that would
render another provision superfluous"); Immigration
and Naturalization Serv. v. Cardoza-Fonseca, 480
U.S. 421,448 (1987) (where Congress articulates two

11 In submissions before the WTO Appellate Body, the United
States stated that if zeroing were not used, "the overall
dumping margin calculated for an exporter under either the
average-to-average method or the average-to-transaction
method must, mathematically, be the same." U.S. Appellee
Brief in US - Zeroing (EC) (Feb. 13, 2006) at 70-71, para 146
(emphasis added). See also, U.S. Opening Statement in US-
Zeroing (EC) (Mar. 16, 2005) at 5, para. 13 (same).

12 For example, in US - Zeroing (EC), the WTO Panel found
that, without zeroing, the average-to-transaction method
"would as a matter of mathematics produce a result that was
identical to that of the ~} average-to-average methodology."
Panel Report in US- Zeroing (EC) at para. 7.266.
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standards in a statute {i.e., "average-to-average" and
"average-to-transaction"}, using the tools of
construction, it is clear that Congress did not intend
the two standards to be the same). The Federal
Circuit, however, failed to heed this Court’s clear
precedent on this issue.

The only way to give effect to all of the
provisions in the antidumping statute, including the
provisions of § 1677f-1(d), is to find that zeroing is
required.

III. The Federal Circuit’s Decision Conflicts
with the Established Precedent of this
Court on How Congress’ Intent Must Be
Determined

Under this Court’s decision in Chevron, a
reviewing court may defer to an agency
interpretation of a statute only after it has
thoroughly investigated the question of Congress’
intent. While the analysis of Congress’ intent
unquestionably begins with the text of the statute, it
does not end there. If a court concludes that the text
alone does not answer the question, the search for
Congress’ intent must also include "the traditional
tools of statutory construction," such as the structure
of the statute, the legislative history, and the
applicable canons of construction. Chevron, 467 U.S.
at 842-843, n, 9; National Labor Relations Board v.
United Food, 484 U.S. 112, 123 (1987) ("On a pure
question of statutory construction, our first job is to
try to determine congressional intent using the
’traditional tools of statutory construction’").
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In the decision at issue, the Federal Circuit
held that the antidumping statute does not require
zeroing because neither § 1677(35) nor § 1677f-1(d)
"speaks to the precise issue of zeroing .... " U.S.
Steel, 621 F.3d at 1360 (App. A at 23a). In other
words, the court found that zeroing is not mandated
because, in its view, the statute’s text did not
expressly address zeroing. Even beyond the fact
that § 1677(35) actually does address zeroing and
establish that it is mandatory, the court’s decision
fails to follow the dictates of Chevron and conflicts
with the precedent of this Court on how Congress’
intent is to be determined.

The fact that the statute does not expressly
use the word "zeroing" does not mean that Congress’
intent on the question cannot be ascertained. The
term "zeroing" is antidumping jargon that would not
be expected to be found in the statute. As a result,
the Federal Circuit’s analysis was simply far too
limited. Had the Federal Circuit properly considered
the legislative history, the statute’s structure, and
the applicable canons of construction to ascertain
Congress’ intent, it would have seen that all of the
relevant tools of statutory construction demonstrate
that Congress had an intent on this issue and that
intent was to require zeroing.

In sum, the decision of the Federal Circuit in
this case authorizes a methodology - offsetting -
which directly conflicts with the plain language of
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the antidumping statute and completely nullifies
statutory provisions enacted by Congress for the
express purpose of fundamentally changing U.S. law.
When offsetting is used, it decimates the remedy
Congress specifically enacted and profoundly
weakens the U.S. antidumping law. If the decision
of the Federal Circuit is allowed to stand, the
methodology it has approved will have a deeply
negative effect on the economic health of countless
essential U.S. industries and their workers. It is
imperative that the Court grant this petition to
address the important federal question presented in
this case.
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CONCLUSION

For all of the above-stated reasons,
Petition for Writ of Certiorari should be granted.
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