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QUESTIONS PRESENTED FOR REVIEW 

When two individuals engage in conduct that 
literally subjects both to prosecution – e.g., a brawl – 
prosecutors still retain the discretion to charge one, 
the other, or both, depending upon a myriad of 
circumstances that bear upon relative culpability and 
likelihood of a successful prosecution. In the present 
case, a pre-teen boy sexually abused another pre-teen 
boy. Technically, both boys violated the Ohio statute 
forbidding sexual conduct with a pre-teen. But the 
prosecutor chose to charge only one of the boys.  The 
questions presented are:  

1.  In the context of a juvenile-delinquency prosecu-
tion against a twelve year old for having sexual 
conduct with an eleven year old, the Ohio Supreme 
Court found the statute to be void for vagueness  
as applied to juveniles under thirteen, even though 
the court could not point to any indefiniteness or 
uncertainty in the statutory language and conceded 
that the statute was “plain” and “clear” in reaching 
both underage participants in the sexual conduct.  
Does the void-for-vagueness doctrine apply to a 
statute having no identified vagueness in its 
language? 

2.  The Ohio Supreme Court referred to several 
matters in the evidentiary record that the prosecutor 
rationally could consider in choosing to bring a 
delinquency prosecution against only one of the 
underage participants, (e.g. his older age, his larger 
size, his instigation of the acts through a form of 
bribery), as well as evidence that some of the acts  
were physically forced.  The court nonetheless found  
that the prosecutor’s decision violated federal equal 
protection, contending that the boys were “identically 
situated” and that “the statute must be enforced 
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equally and without regard to the particular 
circumstances of an individual’s situation.”  Did the 
Ohio Supreme Court violate this Court’s selective-
prosecution precedents by disregarding the broad 
discretion of prosecutors and by refusing to consider  
all of the circumstances relevant to the prosecutor’s 
charging decision? 



iii 

 

TABLE OF CONTENTS 

Page 

QUESTIONS PRESENTED FOR REVIEW.......  i 

TABLE OF AUTHORITIES ................................  vi 

OPINIONS BELOW ............................................  1 

JURISDICTIONAL STATEMENT .....................  2 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED ..............................  2 

INTRODUCTION ................................................  3 

STATEMENT OF THE CASE ............................  7 

ARGUMENT ........................................................  11 

I. VAGUENESS IN STATUTORY LAN-
GUAGE IS A NECESSARY PREDICATE 
FOR A “VOID FOR VAGUENESS” 
CLAIM .......................................................  11 

A. Before a Statute Can Be Declared 
Void for Vagueness, It Must First Be 
Found Impermissibly Vague ...............  11 

B. §2907.02(A)(1)(b) Is Not Void For 
Vagueness Because It Is Not Vague ...  15 



iv 

 

TABLE OF CONTENTS—Continued 

Page 

II. A COURT’S REVIEW OF A PROSE-
CUTOR’S CHARGING DECISION IS 
DEFERENTIAL UNDER EQUAL PRO-
TECTION REVIEW.  THE PROSECU-
TOR’S DECISION WILL NOT BE 
OVERTURNED ABSENT A REVIEW 
OF ALL OF THE CIRCUMSTANCES 
THAT COULD PROPERLY INFLU-
ENCE THE PROSECUTOR’S DECI-
SION, INCLUDING INFORMATION 
RELATED TO THE STRENGTH OF 
THE CASE AND THE RELATIVE CUL-
PABILITY OF THE PARTICIPANTS .....  17 

A. This Court’s Precedents Set a High 
Standard for Selective-Prosecution 
Claims ..................................................  18 

B. Prosecutors Have Broad Discretion 
in Making Their Charging Decisions..  20 

C. The Ohio Supreme Court Improperly 
Disregarded the Broad Discretion of 
Prosecutors and Improperly Refused 
to Consider All Circumstances Rele-
vant to the Charging Decision ............  22 

D. After-the-fact Court Findings do not 
Vitiate the Prosecutor’s Charging 
Decision ................................................  25 

CONCLUSION ....................................................  26 

 

 

 



v 

 

TABLE OF CONTENTS—Continued 

Page 

APPENDIX ..........................................................  1a 

APPENDIX A:  Ohio Supreme Court 
Opinion (6-8-11) ........................................  1a 

APPENDIX B:  Opinion of the Court of 
Appeals Licking County, Ohio, Fifth 
Appellate District (12-22-09) ....................  13a 

  



vi 

 

TABLE OF AUTHORITIES 

CASES Page 

Bordenkircher v. Hayes,  
434 U.S. 357 (1978) ...................................  18, 20 

Brown v. Texas, 
443 U.S. 47 (1979) .....................................  15 

Bullcoming v. New Mexico,  
_____ U.S. _____ (Slip Op.) (2011) ............  5 

City of Chicago v. Morales, 
527 U.S. 41 (1999) .......................... 11, 12, 14, 15 

Coates v. City of Cincinnati, 
402 U.S. 611 (1971) ...................................  14 

Gonzales v. Carhart,  
550 U.S. 124 (2007) ...................................  15 

Grayned v. City of Rockford,  
408 U.S. 104 (1972) ...................................  11, 16 

Hill v. Colorado,  
530 U.S. 703 (2000) ...................................  16 

In re D.B.,  
129 Ohio St.3d 104, 950 N.E. 2d 528, 
2011-Ohio-2671(2011) .............................. passim 

In re D.B.,  
2009-Ohio-6841, 2009 WL 5062017 .........  1 

Kolender v. Lawson, 
461 U.S. 352 (1983) .................. 11, 12, 13, 14, 15 

New York v. Ferber,  
458 U.S. 747 (1982) ...................................  7 

Oyler v. Boles,  
368 U.S. 448 (1962) ...................................  19 

 



vii 

 

TABLE OF AUTHORITIES—Continued 

 Page 

Smith v. Goguen, 
415 U.S. 566 (1974) .................. 11, 12, 13, 14, 15 

United States v. Armstrong,  
517 U.S. 456 (1996) ................................ 5, 18, 19 

United States v. Goodwin, 
457 U.S. 368 (1982) ...................................  19 

United States v. Lovasco, 
431 U.S. 783 (1977) .............................. 20, 22, 26 

United States v. National Dairy Products 
Corp., 
372 U.S. 29 (1963) .....................................  14 

United States v. One Assortment of 89 
Firearms, 
465 U.S. 354 (1984) ...................................  25 

United States v. Petrillo, 
332 U.S. 1 (1947) .......................................  13 

United States v. Smith,  
231 F.3d 800 (11th Cir. 2000) ...................  21 

United States v. Watts, 
519 U.S. 148 (1997) ...................................  25 

Wayte v. United States, 
470 U.S. 598 (1985) ...................................  19 

CONSTITUTION 

U.S. Const. amend. XIV .............................. passim 
 

 

 



viii 

 

TABLE OF AUTHORITIES—Continued 

STATUTES Page 

O.R.C. 2151.355 ............................................  2 
O.R.C. 2901.21(A)(1).....................................  23 
O.R.C. 2907.02(A)(1)(b) ............................... passim 
28 U.S.C. 1257(a) ..........................................  2 

RULES  

Sup. Ct. R. 10(c) ............................................  7 

OTHER 

Ohio Supreme Court, Ohio Courts 
Statistical Report (2010) ...........................  6 



IN THE 

Supreme Court of the United States 
———— 

No. 11-____ 

———— 

OHIO, 
Petitioner, 

v. 

D.B., 
Respondent. 

———— 

On Petition for a Writ of Certiorari  
to the Supreme Court of Ohio 

———— 

PETITION FOR WRIT OF CERTIORARI 

———— 

Petitioner Ohio hereby respectfully petitions for a 
writ of certiorari to review the opinion and judgment 
of the Ohio Supreme Court, which reversed respon-
dent’s juvenile adjudication for statutory rape. 

OPINIONS BELOW 

The Ohio Supreme Court opinion is reported at  
In re D.B., 129 Ohio St.3d 104, 950 N.E.2d 528, 2011-
Ohio-2671 (2011).  (See Appendix A) 

The opinion of Ohio Court of Appeals, Fifth Appel-
late District, which affirmed respondent’s rape adju-
dication, is reported at In re D.B., 2009-Ohio-6841, 
2009 WL 5062017.  (See Appendix B) 

The juvenile court magistrate’s findings of fact and 
conclusions of law are unreported.  The judgment of 
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the juvenile court is unreported.  These items are not 
included in the Appendix because the Ohio juvenile 
court has sealed, and thereafter expunged, the trial 
court record in the case pursuant to Ohio Revised 
Code Section 2151.355 et seq.  Justice Kagan has 
denied Ohio’s motion to stay the order sealing the 
record, as well as the mandate of the Ohio Supreme 
Court.  See, case no. 11A144.  If this Court grants 
certiorari, the record of the proceedings below will 
reveal additional facts that are not mentioned in the 
Ohio Supreme Court’s opinion that further support 
Ohio’s argument that the prosecutor’s decision to 
charge D.B. was a valid exercise of the his discretion. 
The provisions of Ohio Revised Code Section 
2151.355 et seq. that serve to complicate Petitioner’s 
ability to further detail the facts established at the 
trial court level are contained in the Petitioner’s 
application for stay file with Justice Kagan. 

JURISDICTIONAL STATEMENT 

Section 1257(a) of Title 28 of the United States 
Code confers jurisdiction on this Court to review  
the Ohio Supreme Court’s decision on these federal 
questions.  The Ohio Supreme Court’s judgment was 
entered on June 8, 2011, less than 90 days before the 
filing of this petition. 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The Fourteenth Amendment of the United States 
Constitution provides, in relevant part, as follows: 

[N]or shall any State deprive any person of life, 
liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the 
equal protection of the laws. 
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Ohio Revised Code § 2907.02(A)(1)(b) provides, as 

follows: 

(A)(1) No person shall engage in sexual conduct 
with another who is not the spouse of the 
offender or who is the spouse of the offender but 
is living separate and apart from the offender, 
when any of the following applies: 

* * * 

(b) The other person is less than thirteen years of 
age, whether or not the offender knows the age of 
the other person.    

INTRODUCTION 

The Ohio Supreme Court found Ohio’s statutory 
rape law unconstitutional on federal “void for vague-
ness” grounds but did not claim that the law was 
indefinite or uncertain in its language.  Indeed, the 
court had no difficulty understanding the law, 
conceding that both underage participants were pros-
ecutable under the statute. 

The court stated that, “when two children under 
the age of 13 engage in sexual conduct with each 
other, each child is both an offender and a victim, and 
the distinction between those two terms breaks 
down.”  Opinion, ¶ 24.  The court cited no case or 
legal doctrine that would require a statute to draw a 
“distinction” between “offender” and “victim,” and the 
court’s statement that both were offenders and both 
were victims answered the “vagueness” claim.  The 
statute was not “vague” at all; the court’s real 
complaint was that the statute did not draw a 
distinction it believed should be drawn. 
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The remainder of the court’s opinion confirmed the 

certainty in the statutory language.  The court had 
no difficulty understanding the statute when it stated 
that, “if the facts alleged in the complaint were true, 
D.B. and M.G. would both be in violation of R.C. 
2907.02(A)(1)(b).”  Opinion, ¶ 25. 

The court stated that the statute was “plain” and 
“clear.”  “The plain language of the statute makes it 
clear that every person that engages in sexual 
conduct with a child under the age of 13 is strictly 
liable for statutory rape, * * *.”  The court recognized 
that “both could have been charged under the 
offense.”  Opinion, ¶ 30. 

The court’s “vagueness” conclusion was severely 
flawed.  While acknowledging that the statute was 
“plain” and “clear” in making both participants pros-
ecutable, the court reasoned that the statute encour-
aged arbitrary and discriminatory enforcement by 
not requiring that both participants be prosecuted  
or by not distinguishing between “offender” and 
“victim.”  But these complaints about the statute 
were not the result of any purported indefiniteness or 
uncertainty. 

This Court’s void-for-vagueness cases refer to the 
reasons why indefinite statutory language can violate 
due process, and one of those reasons is that imper-
missibly vague “standardless” statutory language en-
courages arbitrary and discriminatory enforcement.  
The Ohio Supreme Court cited such background 
reasons behind the vagueness doctrine, but it failed 
to recognize that the void-for-vagueness doctrine, at 
bottom, still does require vagueness. 
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The court was extrapolating from the constitu-

tional protection against vague laws to the values 
behind that protection, and then enforcing those val-
ues (as the court saw it) without the necessary predi-
cate of vagueness.  This Court has warned against 
such “extrapolations.”  Bullcoming v. New Mexico, ___ 
U.S. ___ (Slip Op. at 13) (2011). 

The court’s flawed logic would require more  
than what the void-for-vagueness doctrine requires.  
Instead of requiring sufficiently clear statutory pro-
hibitions, the Ohio Supreme Court would also require 
that a criminal statute have an additional set of 
guidelines for the exercise of prosecutorial discretion. 

The Ohio Supreme Court fared no better in its 
equal protection analysis.  The court failed to recog-
nize that judicial review of a prosecutor’s decision to 
prosecute is highly deferential and can be overturned 
on equal protection grounds only upon proof that the 
prosecutor’s decision is based on “an unjustifiable 
standard such as race, religion, or other arbitrary 
classification,”  United States v. Armstrong, 517 U.S. 
456, 464 (1996).  Equal protection is not a mechanism 
by which courts can second-guess prosecution deci-
sions in charging whom the prosecution believes is 
most culpable. 

Under this Court’s precedents, a myriad of reasons 
can properly play a role in the prosecutor’s decision to 
prosecute.  But the Ohio Supreme Court circum-
scribed its review, asserting that the participants in 
the sexual conduct necessarily were “identically 
situated” because they both were equally guilty.  The 
court expressly refused to consider the particular 
circumstances of the case, saying that “the statute 
must be enforced equally and without regard to the 
particular circumstances of an individual’s situation.”  
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This refusal to consider all of the circumstances rele-
vant to the prosecutor’s charging decision violates 
this Court’s precedents establishing that prosecutors 
have wide discretion in such matters. 

The court referred to several factors that could 
rationally cause a prosecutor to choose to prosecute 
D.B. instead of the other participant, including D.B.’s 
status as instigator, his older age, and his use of 
physical force.  Opinion, ¶ 5. 

The Ohio Supreme Court also failed to recognize 
that a prosecutor’s decision to prosecute ought not be 
undercut by after-the-fact findings coming at the end 
of the case.  The prosecutor could consider “force,” 
even if the forcible-rape allegations were unsuccess-
ful in the end.  The prosecutor can make his or her 
own judgment on the evidence in deciding whom to 
prosecute, and the equal protection guarantee does 
not give a court the authority to overturn that 
rational decision. 

In 2010, there were over 69,000 new criminal cases 
brought in Ohio common pleas courts and over 
352,000 new misdemeanor cases in Municipal Courts.  
Ohio Supreme Court, Ohio Courts Statistical Report 
(2010), at pp. 25, 191.  Unless reversed, the Ohio 
Supreme Court’s decision likely will be cited as 
precedent in Ohio courts to deprive Ohio prosecutors 
of the wide-ranging discretion recognized in this 
Court’s case law. 

In the specific context of statutory rape, the deci-
sion appears to bar any juvenile prosecution of an 
under-13 participant, even though, in many cases, it 
would be rather easy to differentiate between the 
relative culpabilities of the participants.  For exam-
ple, a twelve year old would generally be worthy of 
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prosecution in a case of sexual conduct with a five 
year old.  Nothing in void-for-vagueness doctrine or 
in equal protection doctrine would require that prose-
cutors be deprived of their wide-ranging discretion to 
make these kinds of charging decisions. 

Nothing in either doctrine would require that 
children be allowed to have “sexual conduct” with 
other children. “The prevention of sexual exploitation 
and abuse of children constitutes a government objec-
tive of surpassing importance.”  New York v. Ferber, 
458 U.S. 747, 757 (1982).  Although the statutory 
rape offense often involves an adult perpetrator, the 
interests in protecting children do not disappear 
when the participants are both juveniles.  The risks 
of physical harm are in some ways heightened when 
a juvenile offender, presumably inexperienced in 
sexual matters, engages in acts of sexual penetration 
against an often smaller and younger juvenile. 

Because the Ohio Supreme Court’s decision is con-
trary to this Court’s void-for-vagueness and selective-
prosecution precedents, Ohio seeks certiorari review 
in light of Supreme Court Rule 10(c), related to a 
state court deciding “an important federal question in 
a way that conflicts with relevant decisions of this 
Court.” 

STATEMENT OF THE CASE 

Given the Ohio juvenile court’s order sealing the 
trial court record, Ohio does not feel at liberty to 
discuss all matters in the record that would support 
its legal arguments here.  Ohio will focus on the 
matters acknowledged in the Ohio Supreme Court 
opinion, matters which, in their own right, support 
Ohio’s legal arguments. 
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As stated in paragraphs two through nine of the 

Ohio Supreme Court opinion: 

{¶ 2} On August 1, 2007, appellee, the state of 
Ohio, filed a complaint in the Juvenile Division 
of the Court of Common Pleas of Licking County 
against D.B., who was then 12 years old, charg-
ing him with nine counts of rape in violation of 
R.C. 2907.02(A)(1)(b) arising from conduct occur-
ring between him and an 11-year-old boy, M.G.  
The complaint also charged D.B. with one count 
of rape in violation of R.C. 2907.02(A)(1)(b) aris-
ing from conduct occurring with A.W., also 12 
years old.  All the counts alleged that D.B. was a 
delinquent child under R.C. 2152.02(F). 

{¶ 3} D.B. filed a motion to dismiss the com-
plaint, alleging that the state could not establish 
sufficient evidence that he was guilty of rape and 
that application of R.C. 2907.02(A)(1)(b) in this 
case violates his federal and state rights to due 
process and equal protection because the statute 
is vague and overbroad.  The state subsequently 
filed an amended complaint, which dropped the 
count related to A.W. and amended multiple 
counts to allege that D.B. had engaged in forcible 
sexual conduct with M.G. or had used verbal 
threats to get him to comply, in violation of R.C. 
2907.02(A)(2).  The first count of the amended 
complaint alleged only that D.B. had engaged in 
sexual conduct with a person less than 13 years 
of age in violation of R.C. 2907.02(A)(1)(b). The 
remaining eight counts alleged that D.B. had 
engaged in conduct with M.G. in violation of R.C. 
2907.02(A)(1)(b) or R.C. 2907.02(A)(2) (forcible 
sexual conduct).  Each count also alleged that 
D.B. was a delinquent child under R.C. 2152.02(F). 
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{¶ 4} Because the court continued this matter 
when the complaint was amended, an adjudica-
tory hearing did not commence until January 30, 
2008.  The court ruled that it would reserve 
ruling on D.B.’s motion to dismiss until the end 
of the state’s case.  During the hearing, the state 
called Detective Donna Berryhill, D.B.’s father 
Shawn B., and the minors, A.W. and M.G., to 
testify. 

{¶ 5} A.W. testified that he had observed D.B. 
and M.G. engage in anal sex.  A.W. testified that 
D.B. “bribed” M.G. with video games to engage in 
sexual conduct.  Both A.W. and M.G. stated that 
the sexual conduct was always initiated by D.B. 
and that D.B. would either bargain with, or  
use physical force on, M.G. to convince M.G. to 
engage in sexual conduct. 

{¶ 6} According to A.W., D.B. and M.G. did not 
engage in sexual conduct until M.G. himself 
agreed to the activity.  D.B.’s father testified that 
while D.B. was significantly bigger than other 
children his age, he was not an aggressive child 
and he never used his size to bully or intimidate 
other children. 

{¶ 7} Defense counsel moved for acquittal at  
the conclusion of the state’s case.  The court 
dismissed counts 3, 4, 5, and 6 after finding that 
no specific evidence existed to support them.  
Determining that there was no basis for finding 
that D.B. had engaged in forcible sexual conduct, 
the court also dismissed those portions of counts 
2, 7, and 9 that alleged forcible rape.  D.B.’s 
motion to dismiss the counts alleging a violation 
of R.C. 2907.02(A)(1)(b) was denied. 
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{¶ 8} The hearing resumed on March 4, 2008.  
Count 1, count 8, and the allegations of viola-
tions of R.C. 2907.02(A)(1)(b) in counts 2, 7, and 
9 remained from the amended complaint.  
Following the presentation of the defense’s case, 
the court stated that while there was “no ques-
tion whatsoever” that the sexual acts detailed in 
the remaining counts took place, it could not find 
that D.B used force during any of the acts.  
The court therefore adjudicated D.B. delinquent 
based on the violation of R.C. 2907.02(A)(1)(b) 
alleged in counts 1, 2, 7, 8, and 9. 

The Ohio Supreme Court conceded in paragraph 
twenty-five that the prosecutor’s decision to charge 
only D.B. was “[b]ased apparently upon the theory 
that D.B. forced M.G. to engage in sexual conduct,  
* * *.” 

On appeal, the Ohio Court of Appeals rejected 
D.B.’s arguments under due process and equal 
protection that D.B. could not be prosecuted for 
statutory rape. 

Despite the prosecution’s arguments that the 
statutory rape charges were not vague and did not 
violate equal protection, the Ohio Supreme Court 
reversed.  It concluded that the statute is unconstitu-
tional on “void for vagueness” grounds as applied to 
the prosecution of juveniles under age thirteen and 
that the prosecutor violated equal protection by 
prosecuting only D.B. 
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ARGUMENT 

I. VAGUENESS IN STATUTORY LANGUAGE 
IS A NECESSARY PREDICATE FOR A 
“VOID FOR VAGUENESS” CLAIM. 

The Ohio Supreme Court held that Ohio Revised 
Code § 2907.02(A)(1)(b) is void for vagueness as 
applied to all persons under thirteen, finding that it 
“authorizes and encourages arbitrary and discrimina-
tory enforcement.”  Opinion, ¶ 24.  But this conclu-
sion conflicts with this Court’s precedents holding 
that a statute must first be vague before it can be 
invalidated on void-for-vagueness grounds.  Plus, by 
declaring § 2907.02(A)(1)(b) unconstitutional in all 
applications in cases involving juveniles under thir-
teen, the Ohio Supreme Court afforded an excessive 
remedy. 

A. Before a Statute Can Be Declared Void 
for Vagueness, It Must First Be Found 
Impermissibly Vague.    

“Vague laws offend several important values.”  
Grayned v. City of Rockford, 408 U.S. 104, 108 (1972).  
The main objectives of the void-for-vagueness doc-
trine are (1) to provide fair warning to allow persons 
of ordinary intelligence a reasonable opportunity to 
understand what the law prohibits, and (2) to prevent 
arbitrary and discriminatory enforcement of the law.  
City of Chicago v. Morales, 527 U.S. 41, 57 (1999); 
Kolender v. Lawson, 461 U.S. 352, 357-58 (1983); 
Smith v. Goguen, 415 U.S. 566, 572-73 (1974).  Thus, 
criminal statutes must “define the criminal offense 
with sufficient definiteness that ordinary people can 
understand what conduct is prohibited and in a 
manner that does not encourage arbitrary and dis-
criminatory enforcement.”  Kolender, 461 U.S. at 357. 
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Although the arbitrary-enforcement objective is the 

“most meaningful aspect of the vagueness doctrine,” 
Smith, 415 U.S. at 574, this Court’s cases have 
consistently held that one claiming that a statute 
encourages arbitrary enforcement must still make 
the threshold showing that the statute is imper-
missibly vague. 

For example, in Morales, the City of Chicago 
enacted an ordinance prohibiting “criminal street 
gang members” from “loitering” in any public place, 
with “loitering” defined as “remaining in any one 
place with no apparent purpose.”  Morales, 527 U.S. 
at 45, 47.  An officer must order all persons violating 
the ordinance to disperse, and a failure to comply 
with such an order subjected the person to arrest.  Id. 
at 47.  Addressing the requirement that a legislature 
“establish minimal guidelines to govern law enforce-
ment,” id. at 60, quoting Kolender, 461 U.S. at 358, 
this Court held that “[t]here are no such guidelines in 
the ordinance,” Morales, 527 U.S. at 60.  The Illinois 
Supreme Court had interpreted the ordinance to 
“provide[] absolute discretion to police officers to 
determine what activities constitute loitering.”  Id. at 
61 (quoting opinion below).  Indeed, “[t]he ‘no appar-
ent purpose’ standard for making [the decision to give 
an order to disperse] is inherently subjective because 
its application depends on whether some purpose is 
‘apparent’ to the officer on the scene.”  Id. at 62.  

Kolender provides another example.  There, the 
California statute required persons who loiter or 
wander on the streets to provide a “credible and reli-
able” identification and to account for their presence 
when requested by a police officer during an inves-
tigative stop.  Kolender, 461 U.S. at 353.  This Court 
found the statute unconstitutional, because it “con-
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tain[ed] no standard for determining what a suspect 
has to do in order to satisfy the requirement to pro-
vide a ‘credible and reliable’ identification,” thereby 
giving police officers “complete discretion” to deter-
mine whether a suspect complied with the statute.  
Id. at 358.  By giving police officers full discretion, 
the statute “necessarily [entrusted] lawmaking to the 
moment-to-moment judgment of the policeman on the 
beat” and “confer[red] on police a virtually unre-
strained power to arrest and charge persons with a 
violation.”  Id. at 360 (internal quotation marks and 
citations omitted).  The statute therefore “fail[ed] to 
meet constitutional standards for definiteness and 
clarity.”  Id. at 361, citing United States v. Petrillo, 
332 U.S. 1, 7-8 (1947).  The statute was “unconstitu-
tionally vague on its face because it encourages arbi-
trary enforcement by failing to describe with suffi-
cient particularity what a suspect must do in order to 
satisfy the statute.”  Kolender, 461 U.S. at 361. 

This Court’s decision in Smith similarly proves 
that reliance on the arbitrary-enforcement objective 
of the void-for-vagueness doctrine does not eliminate 
the need to show vagueness.  There, the petitioner 
was convicted under a Massachusetts statute that 
prohibited anyone from “publicly * * * treat[ing] con-
temptuously the flag of the United States.”  Smith, 
415 U.S. at 569.  This Court held that “[s]tatutory 
language of such a standardless sweep allows police-
men, prosecutors, and juries to pursue their personal 
predilections.”  Id. at 575.  “Legislatures may not so 
abdicate their responsibilities for setting the stan-
dards of the criminal law.”  Id.  After noting that the 
same conduct by a war protester and a member of the 
American Legion would be treated differently by law 
enforcement, this Court stated:  “[w]here inherently 
vague statutory language permits such selective law 
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enforcement, there is a denial of due process.”  Id. at 
575-76.  The statute was vague “in the sense that no 
standard of conduct [was] specified at all,” id. at 578, 
quoting Coates v. City of Cincinnati, 402 U.S. 611, 
614 (1971), and “[t]he deficiency is particularly objec-
tionable in view of the unfettered latitude thereby 
accorded law enforcement officials and triers of fact.” 
Smith, 415 U.S. at 578.  The statute was void for 
vagueness “because it subjected [Goguen] to criminal 
liability under a standard so indefinite that police, 
court, and jury were free to react to nothing more 
than their own preferences for treatment of the flag.”  
Id.   

While the symptom complained of in Morales, 
Kolender, and Smith was the encouragement of arbi-
trary and discriminatory enforcement, the underlying 
disease in those cases was the enactments’ lack of 
sufficient definiteness and clarity.  Because the 
enactments contained no identifiable standards, 
compliance was determined entirely at the subjective 
whims of police officers and other actors in the crimi-
nal-justice system. 

The void-for-vagueness doctrine serves the impor-
tant objective of preventing arbitrary enforcement.  
But the constitutional inquiry still begins with the 
question:  Is the enactment impermissibly vague?  
After all, “[v]oid for vagueness simply means that 
criminal responsibility should not attach where one 
could not reasonably understand that his contem-
plated conduct is proscribed.”  United States v. 
National Dairy Products Corp., 372 U.S. 29, 32-33 
(1963). 
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B. § 2907.02(A)(1)(b) Is Not Void For 

Vagueness Because It Is Not Vague.  

There is nothing vague about § 2907.02(A)(1)(b).  
Even the Ohio Supreme Court acknowledged the 
statute’s clarity:  “The plain language of the statute 
makes it clear that every person that engages in 
sexual conduct with a child under the age of 13 is 
strictly liable for statutory rape * * *.”  Opinion, ¶ 30. 

Thus, § 2907.02(A)(1)(b) contains what the enact-
ments in Morales, Kolender, and Smith lacked – i.e., 
“minimal guidelines to govern law enforcement.”  
Morales, 527 U.S. at 60, quoting Kolender, 461 U.S. 
at 358.  These guidelines are, of course, (1) whether 
an individual engaged in sexual conduct, and  
(2) whether the other person was under thirteen.   
See Gonzales v. Carhart, 550 U.S. 124, 149 (2007) 
(anatomical landmarks “establish minimal guidelines 
to govern law enforcement”), quoting Smith, 415  
U.S. at 574.  The sexual-conduct and under-thirteen 
elements in the statute provide “neutral limitations 
on the conduct of individual officers.”  Kolender, 461 
U.S. at 360, quoting Brown v. Texas, 443 U.S. 47, 51 
(1979). 

It is of no constitutional significance that when two 
children under thirteen engage in sexual conduct 
with each other, the distinction between offender and 
victim “breaks down.”  Opinion, ¶ 24.  The Ohio 
Supreme Court’s concern in this regard stems not 
from any vagueness in the statute, but rather from 
the unavoidable reality that, in some circumstances, 
multiple individuals may violate a statute, and law 
enforcement officials must choose whom (if any) to 
prosecute.  But the fact that law enforcement must 
occasionally make such decisions does not invalidate 
a statute – especially where, as here, the statute 
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itself is “plain” and “clear.”  In other words, while the 
void-for-vagueness doctrine seeks to prevent giving 
law enforcement complete discretion in deciding 
whether a statute is violated, it does not prohibit 
giving law enforcement discretion in deciding whom 
among multiple violators to prosecute.  After all, 
enforcement of the law always requires the exercise 
of some degree of judgment on the part of police and 
prosecutors. Cf. Hill v. Colorado, 530 U.S. 703, 733 
(2000), citing Grayned, 408 U.S. at 114. 

Along these lines, the Ohio Supreme Court wrongly 
concluded that the prosecutor’s decision to charge 
D.B. rather than M.G. somehow proves that  
§ 2907.02(A)(1)(b) is impermissibly vague.  Opinion,  
¶ 25.  Rather, the prosecutor’s choice in this regard 
merely proves that prosecutors have discretion in 
whom to charge and that the prosecutor chose to 
charge D.B. and not M.G. because D.B. was the more 
culpable of the two.  As explained below (infra, pp. 
17-26), a prosecutor need not charge every violator of 
a statute and may consider an offender’s relative cul-
pability in deciding whom to charge.  Likewise, the 
prosecutor’s choice was not “the very definition of 
discriminatory enforcement,” Opinion, ¶ 26, but 
rather was the product of the prosecutor validly exer-
cising his broad discretion (infra, pp. 17-26).   

The remedy imposed by the Ohio Supreme Court 
further illustrates the flaws in its void-for-vagueness 
analysis.  The Court held that § 2907.02(A)(1)(b) is 
unconstitutionally vague as applied to any child 
under thirteen.  Opinion, ¶¶ 24, 32-33.  But even if 
there are circumstances in which the offender/victim 
distinction “breaks down” when two children close in 
age under thirteen engage in sexual conduct, this 
would not justify prohibiting application of the 
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statute to all children under thirteen.  It is not diffi-
cult to imagine scenarios where the circumstances 
surrounding two children under thirteen engaging in 
sexual conduct – including any significant differences 
between the children in their physical or emotional 
developments, as well as one child’s use of coercion, 
force or manipulation – point to one of the children as 
being more culpable than the other.  Indeed, the 
present case easily fits into this mould.  As explained 
below (infra, pp. 17-26), D.B. was more culpable than 
M.G., thus giving the prosecutor good reason to con-
clude that D.B., and not M.G., should be prosecuted. 

II. A COURT’S REVIEW OF A PROSECU-
TOR’S CHARGING DECISION IS DEFE-
RENTIAL UNDER EQUAL PROTECTION 
REVIEW. THE PROSECUTOR’S DECI-
SION WILL NOT BE OVERTURNED 
ABSENT A REVIEW OF ALL OF THE 
CIRCUMSTANCES THAT COULD PROP-
ERLY INFLUENCE THE PROSECUTOR’S 
DECISION, INCLUDING INFORMATION 
RELATED TO THE STRENGTH OF THE 
CASE AND THE RELATIVE CULPABIL-
ITY OF THE PARTICIPANTS.  

While the Ohio Supreme Court mentioned some of 
the equal-protection concepts that were relevant, i.e., 
whether D.B. and M.G. were “similarly circums-
tanced” and whether the prosecution of D.B. was 
“arbitrary,” the court overall failed to acknowledge 
the high standard for selective-prosecution claims. 

The court also expressly misstated the equal-
protection analysis.  The court stated that “the 
statute must be enforced equally and without regard 
to the particular circumstances of the individual’s 
situation.”  Opinion, ¶ 30.  Nothing in this Court’s 
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equal-protection jurisprudence requires that the 
statute “must be enforced equally” to every potential 
offender without regard to individual circumstances.  
This Court’s case law establishes that selectivity is 
allowed and that the prosecutor has broad discretion 
in charging decisions and in the information to be 
considered in such decisions. 

A. This Court’s Precedents Set a High 
Standard for Selective-Prosecution 
Claims. 

As this Court recognized in United States v. 
Armstrong, 517 U.S. 456 (1996), “[a] selective-
prosecution claim is not a defense on the merits to 
the criminal charge itself, but an independent asser-
tion that the prosecutor has brought the charge for 
reasons forbidden by the Constitution.”  Id. at 463.  
The standard for such a claim is “demanding” and 
“rigorous.”  Id. at 463, 468. 

“A selective-prosecution claim asks a court to exer-
cise judicial power over a special province of the 
Executive.”  Id. at 464 (internal quotation marks 
omitted).  “In the ordinary case, ‘so long as the prose-
cutor has probable cause to believe that the accused 
committed an offense defined by statute, the decision 
whether or not to prosecute, and what charge to file 
or bring before a grand jury, generally rests entirely 
in his discretion.’”  Id. at 464, quoting Bordenkircher 
v. Hayes, 434 U.S. 357, 364 (1978). 

A presumption of regularity attaches to the prose-
cutor’s decision to prosecute.  Armstrong, 517 U.S. at 
464.  “In order to dispel the presumption that a pros-
ecutor has not violated equal protection, a criminal 
defendant must present clear evidence to the 
contrary.”  Id. (internal quotation marks omitted). 
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“Judicial deference to the decisions of these execu-

tive officers rests in part on an assessment of the 
relative competence of prosecutors and courts.”  Id.  
“Such factors as the strength of the case, the prosecu-
tion’s general deterrence value, the Government’s 
enforcement priorities, and the case’s relationship to 
the Government’s overall enforcement plan are not 
readily susceptible to the kind of analysis the courts 
are competent to undertake.”  Wayte v. United States, 
470 U.S. 598, 607 (1985). 

To prove an equal protection violation, the defen-
dant must show that the decision to prosecute was 
based on “an unjustifiable standard such as race, 
religion, or other arbitrary classification,” Armstrong, 
517 U.S. at 464, quoting Oyler v. Boles, 368 U.S. 448, 
456 (1962).  The defendant must establish a discri-
minatory effect and a discriminatory purpose based 
on the unjustifiable standard.  Armstrong, 517 U.S. 
at 465.  For example, “[t]o establish a discriminatory 
effect in a race case, the claimant must show that 
similarly situated individuals of a different race were 
not prosecuted.”  Id. at 465. 

A discriminatory purpose is only shown if the pros-
ecutor selected or reaffirmed the particular course of 
action at least in part based on and because of its 
adverse effect on an identifiable group.  Wayte, 470 
U.S. at 610. 

“[T]he conscious exercise of some selectivity in 
enforcement is not in itself a federal constitutional 
violation.”  Oyler, 368 U.S. at 456. “A prosecutor 
should remain free before trial to exercise the broad 
discretion entrusted to him to determine the extent  
of the societal interest in prosecution.”  United States 
v. Goodwin, 457 U.S. 368, 382 (1982).  “Within  
the limits set by the legislature’s constitutionally 
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valid definition of chargeable offenses, the conscious 
exercise of some selectivity in enforcement is not in 
itself a federal constitutional violation so long as the 
selection was not deliberately based upon an unjusti-
fiable standard such as race, religion, or other arbi-
trary classification.”  Bordenkircher, 434 U.S. at 364 
(internal quotation marks and brackets omitted). 

B. Prosecutors Have Broad Discretion in 
Making Their Charging Decisions. 

The prosecutor’s broad discretion includes the 
ability to draw from a wide range of information in 
making charging decisions.  Prosecutors can rightly 
give “full consideration” to a “wide range of factors”  
in deciding whether to prosecute, beyond just the 
strength of the prosecution’s case. United States v. 
Lovasco, 431 U.S. 783, 794 (1977).  “The decision to 
file criminal charges, with the awesome consequences 
it entails, requires consideration of a wide range of 
factors in addition to the strength of the Govern-
ment's case, in order to determine whether prosecu-
tion would be in the public interest.”  Id. 

This far-ranging inquiry includes the decision to 
prosecute some offenders and not to prosecute others.  
“Prosecutors often need more information than proof 
of a suspect’s guilt, * * * before deciding whether to 
seek an indictment.”  Id.  The prosecutor’s inquiry 
can include consideration of factors related to the 
offender’s “culpability, as distinguished from his legal 
guilt.”  Id.  “Rather than deviating from elementary 
standards of ‘fair play and decency,’ a prosecutor 
abides by them if he refuses to seek indictments until 
he is completely satisfied that he should prosecute 
and will be able promptly to establish guilt beyond a 
reasonable doubt.”  Id. at 795. 
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The wide-ranging nature of the prosecutor’s deci-

sion also plays a role in determining whether the 
non-prosecuted persons were “similarly situated” to 
the prosecuted offender.  As stated in United States v. 
Smith, 231 F.3d 800, 810 (11th Cir. 2000): 

Neither this Court nor the Supreme Court has 
definitively explained what constitutes a “simi-
larly situated” individual in this context, but the 
definition is informed by the Supreme Court’s 
recognition of legitimate factors that may moti-
vate a prosecutor’s decision to bring a case 
against a particular defendant. Those factors 
include “the strength of the case, the prosecu-
tion’s general deterrence value, the Govern-
ment’s enforcement priorities, and the case’s 
relationship to the Government’s overall en-
forcement plan.” Armstrong, 517 U.S. at 465 * * *. 

In light of those legitimate factors, we define a 
“similarly situated” person for selective prosecu-
tion purposes as one who engaged in the same 
type of conduct, which means that the compara-
tor committed the same basic crime in substan-
tially the same manner as the defendant – so 
that any prosecution of that individual would 
have the same deterrence value and would be 
related in the same way to the Government’s 
enforcement priorities and enforcement plan – 
and against whom the evidence was as strong or 
stronger than that against the defendant. 

As this Court has stated in relation to due process, 
but equally helpful here, “the Due Process Clause 
does not permit courts to abort criminal prosecutions 
simply because they disagree with a prosecutor’s 
judgment as to when to seek an indictment.  Judges 
are not free, in defining ‘due process,’ to impose on 
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law enforcement officials our personal and private 
notions of fairness and to disregard the limits that 
bind judges in their judicial function.”  Lovasco, 431 
U.S. at 790. 

C.  The Ohio Supreme Court Improperly 
Disregarded the Broad Discretion of 
Prosecutors and Improperly Refused 
to Consider All Circumstances Rele-
vant to the Charging Decision. 

Under these standards, the Ohio Supreme Court’s 
truncated equal-protection analysis is flawed for 
several reasons. 

Initially, the court did not acknowledge the stan-
dards for a selective-prosecution claim, including the 
need for D.B. to prove that his prosecution was based 
on “an unjustifiable standard such as race, religion, 
or other arbitrary classification.”  At best, the court’s 
claim that D.B.’s prosecution was “arbitrary” merely 
scratched the surface of the legal issue, especially 
considering that “arbitrary” must be understood in 
the context of the phrase “unjustifiable standard” 
preceding it.  The court did not determine what 
“unjustifiable standard” the prosecutor had relied on. 

The court also misstated the equal-protection stan-
dard when it stated “the statute must be enforced 
equally * * *.”  Opinion, ¶ 30.  This Court’s cases 
establish that prosecutors have broad discretion in 
making their charging decisions.  This Court has not 
required that prosecutors charge every known 
offender.  Conscious selectivity is allowed. 

The court also erred in emphasizing that the 
statute must be enforced “without regard to the par-
ticular circumstances of the individual’s situation.”  
Opinion, ¶ 30.  This Court’s case law recognizes that 
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prosecutors have broad discretion, and such discre-
tion extends beyond an assessment of the strength of 
the prosecution’s case, including enforcement policies 
and the relative culpabilities of offenders. 

The information disclosed in the Ohio Supreme 
Court opinion easily supported the prosecutor’s deci-
sion to prosecute D.B. and not M.G.  “Both A.W. and 
M.G. stated that the sexual conduct was always 
initiated by D.B. and that D.B. would either bargain 
with, or use physical force on, M.G. to convince M.G. 
to engage in sexual conduct.”  Opinion, ¶ 5.  A.W. also 
testified that D.B. “bribed” M.G.  Id.  The Ohio 
Supreme Court conceded that the prosecution also 
brought forcible rape allegations and that the prose-
cution’s theory for prosecuting only D.B. was appar-
ently based “upon the theory that D.B. forced M.G. to 
engage in sexual conduct * * *.”  Id. ¶¶ 3, 25.  Other 
evidence showed that D.B. “was substantially bigger 
than other children his age * * *.”  Id. ¶ 6.  

Given the evidence of physical force by D.B.,  
the case against M.G. would have been weaker.  
Notwithstanding the statutory rape statute itself, 
prosecutors must be concerned with proving the 
voluntary actus reus that is necessary for liability.  
Ohio Revised Code § 2901.21(A)(1) (no criminal lia-
bility unless voluntary act).  Although the Ohio 
Supreme Court contended that D.B. and M.G. “both 
could have been charged under the offense,” the evi-
dence that D.B. used force would have undercut proof 
of voluntariness on M.G.’s part. 

Also, the evidence showed that D.B. was far more 
culpable than M.G.  D.B. instigated the acts, used 
bribes to convince M.G. to agree, and used physical 
force to convince M.G. to agree.  The Ohio Supreme 
Court acknowledged these parts of the evidentiary 



24 
record, but it expressly excluded them from its equal-
protection analysis by contending that the statute 
must be enforced “without regard to the particular 
circumstances of an individual’s situation.” 

Under this Court’s precedents, the exact opposite is 
true.  The prosecutor could choose to prosecute D.B. 
because he was more culpable, and the prosecutor 
could decline to prosecute M.G. because he was less 
culpable.  The prosecutor could consider issues larger 
than just the four corners of the offense, including 
enforcement policies, the deterrence value of a par-
ticular prosecution, and the inadvisability of charging 
the less-culpable offender. 

In light of all of the circumstances, the Ohio 
Supreme Court lacked any basis to find an equal-
protection violation.  Under the first prong of the 
selective-prosecution analysis, D.B. and M.G. were 
not “similarly circumstanced” but, rather, were dis-
similarly situated in several important respects rele-
vant to the charging decision, including D.B.’s role as 
an instigator who used bribes and physical force.  
D.B. was also a “substantially bigger” offender than 
other children his age, and so he posed a greater 
danger of reoffense as a juvenile prone to committing 
such offenses as an instigator, while M.G. acquiesced 
only because D.B. forced or cajoled agreement. 

D.B. also could not prove that the prosecutor prose-
cuted D.B. because of an “unjustifiable standard” or 
“arbitrary classification.”  Several factors show that 
the prosecution of D.B. was justifiable, including 
D.B.’s greater culpability.  There was no arbitrariness. 

The Ohio Supreme Court only reached its “arbi-
trary” finding by artificially refusing to consider all of 
the circumstances that were relevant to the charging 
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decision.  The court erred in focusing exclusively  
on the elements of the statutory rape offense and 
claiming that D.B. and M.G. were “identically situ-
ated.”  But, even in that respect, the court still erred, 
as the case against M.G. was weaker for the reasons 
stated earlier. 

D. After-the-fact Court Findings do not 
Vitiate the Prosecutor’s Charging 
Decision 

In its void-for-vagueness analysis, the Ohio 
Supreme Court refused to consider the evidence of 
force, stating that “[t]he trial court found that D.B. 
did not use force.  Whether an offender used force is 
irrelevant to the determination whether the offender 
committed rape under R.C. 2907.02(A)(1)(b).”  Opi-
nion, ¶ 27.  D.B. will likely contend here that the 
acquittal of the “force” allegations puts such 
allegations off limits for purposes of the selective-
prosecution claim. 

But an “acquittal on criminal charges does not 
prove that the defendant is innocent; it merely proves 
the existence of a reasonable doubt as to his guilt.”  
United States v. One Assortment of 89 Firearms, 465 
U.S. 354, 361 (1984); United States v. Watts, 519 U.S. 
148, 155-56 (1997).  The acquittal of “force” does not 
undercut the propriety of considering “force” in the 
charging decision. 

Nor would an after-the-fact finding by a judicial 
officer undercut the prosecutor’s ability to consider 
certain factors.  Under the selective-prosecution 
precedents, the prosecutor decides whom to prose-
cute, not the court.  The Constitution “does not 
permit courts to abort criminal prosecutions simply  
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because they disagree with a prosecutor’s judgment  
* * *.”  Lovasco, 431 U.S. at 790.  Logically, an after-
the-fact finding could not defeat the prosecutor’s 
charging decision anyway, as the finding would 
usually come after the charging decision, not before. 

In any event, several factors were still supportive 
of the charging decision, including D.B.’s role as 
instigator and his use of bribes and force. 

CONCLUSION 

In light of the foregoing, petitioner respectfully 
requests that this Court grant the petition for writ of 
certiorari. 

Respectfully submitted, 

KENNETH W. OSWALT  
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APPENDIX A 

OHIO SUPREME COURT OPINION 

———— 

No. 2010–0240 

———— 

In re D.B. 

—— 

RENDERED ON JUNE 8, 2011 

———— 

DISCRETIONARY APPEAL from the  
Court of Appeals for Licking County, Ohio,  

Fifth Appellate District, 
Case No. 09-CA-24, 2009-Ohio-6841. 

———— 

Syllabus of the Court 

R.C. 2907.02(A)(1)(b) is unconstitutional as applied 
to a child under the age of 13 who engages in sexual 
conduct with another child under 13. 

LANZINGER, J. 

This appeal challenges the constitutionality of 
applying to a child under the age of 13 the statute 
that defines sexual activity with a child under 13  
as rape, a first-degree felony.  R.C. 2907.02(A)(1)(b).  
The case arises from incidents in which two boys 
under 13 years of age engaged in sexual activity. 
Because we hold that the statute is unconstitutional 
as applied in these circumstances, we reverse. 
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I.  Case Background 

On August 1, 2007, appellee, the state of Ohio, filed 
a complaint in the Juvenile Division of the Court of 
Common Pleas of Licking County against D.B., who 
was then 12 years old, charging him with nine counts 
of rape in violation of R.C. 2907.02(A)(1)(b) arising 
from conduct occurring between him and an 11–year–
old boy, M.G.  The complaint also charged D.B. with 
one count of rape in violation of R.C. 2907.02(A)(1)(b) 
arising from conduct occurring with A.W., also 12 
years old. All the counts alleged that D.B. was a de-
linquent child under R.C. 2152.02(F). 

D.B. filed a motion to dismiss the complaint, 
alleging that the state could not establish sufficient 
evidence that he was guilty of rape and that applica-
tion of R.C. 2907.02(A)(1)(b) in this case violates his 
federal and state rights to due process and equal pro-
tection because the statute is vague and overbroad. 
The state subsequently filed an amended complaint, 
which dropped the count related to A.W. and 
amended multiple counts to allege that D.B. had 
engaged in forcible sexual conduct with M.G. or had 
used verbal threats to get him to comply, in violation 
of R.C. 2907.02(A)(2). The first count of the amended 
complaint alleged only that D.B. had engaged in sex-
ual conduct with a person less than 13 years of age in 
violation of R.C. 2907.02(A)(1)(b).  The remaining 
eight counts alleged that D.B. had engaged in con-
duct with M.G. in violation of R.C. 2907.02(A)(1)(b)  
or R.C. 2907.02(A)(2) (forcible sexual conduct). Each 
count also alleged that D.B. was a delinquent child 
under R.C. 2152.02(F). 

Because the court continued this matter when the 
complaint was amended, an adjudicatory hearing did 
not commence until January 30, 2008. The court 
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ruled that it would reserve ruling on D.B.’s motion to 
dismiss until the end of the state’s case. During the 
hearing, the state called Detective Donna Berryhill, 
D.B.’s father Shawn B., and the minors, A.W. and 
M.G., to testify. 

A.W. testified that he had observed D.B. and M.G. 
engage in anal sex. A.W. testified that D.B. “bribed” 
M.G. with video games to engage in sexual conduct. 
Both A.W. and M.G. stated that the sexual conduct 
was always initiated by D.B. and that D.B. would 
either bargain with, or use physical force on, M.G. to 
convince M.G. to engage in sexual conduct. 

According to A.W., D.B. and M.G. did not engage in 
sexual conduct until M.G. himself agreed to the 
activity.  D.B.’s father testified that while D.B. was 
significantly bigger than other children his age, he 
was not an aggressive child and he never used his 
size to bully or intimidate other children. 

Defense counsel moved for acquittal at the conclu-
sion of the state’s case. The court dismissed counts 3, 
4, 5, and 6 after finding that no specific evidence 
existed to support them. Determining that there was 
no basis for finding that D.B. had engaged in forcible 
sexual conduct, the court also dismissed those 
portions of counts 2, 7, and 9 that alleged forcible 
rape. D.B.’s motion to dismiss the counts alleging a 
violation of R.C. 2907.02(A)(1)(b) was denied. 

The hearing resumed on March 4, 2008.  Count 1, 
count 8, and the allegations of violations of R.C. 
2907.02(A)(1)(b) in counts 2, 7, and 9 remained from 
the amended complaint. Following the presentation 
of the defense’s case, the court stated that while there 
was “no question whatsoever” that the sexual acts 
detailed in the remaining counts took place, it could 
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not find that D.B. used force during any of the  
acts. The court therefore adjudicated D.B. delinquent 
based on the violation of R.C. 2907.02(A)(1)(b) alleged 
in counts 1, 2, 7, 8, and 9. 

At the dispositional hearing, the court committed 
D.B. to the Department of Youth Services for a mini-
mum of five years to the maximum period of his 21st 
birthday, suspended the commitment, and placed 
D.B. on probation for an indefinite period of time. 
The court further ordered D.B. to attend counseling 
and group therapy. 

On appeal to the Fifth District Court of Appeals, 
D.B. argued that application of R.C. 2907.02(A)(1)(b) 
violated his federal rights to due process and equal 
protection, that the juvenile court abused its discre-
tion in adjudicating him delinquent for rape, and that 
the juvenile court erred in overruling a motion to 
suppress statements he had made to law enforcement 
when he was questioned in his bedroom and at the 
sheriff’s office.1

                                            
1 The court of appeals held that these interviews were custo-

dial, that the statements made by D.B. during these interviews 
should have been suppressed because he was not given any 
warnings pursuant to Miranda v. Arizona (1966), 384 U.S. 436, 
86 S.Ct. 1602, 16 L.Ed.2d 694, and that neither he nor his 
parents were informed of the potential for criminal charges.  In 
re D.B., Licking App. No. 2009 CA 00024, 2009-Ohio-6841, 2009 
WL 5062017, at ¶ 40-41. The court ruled, however, that the 
admission of these statements was harmless because it did not 
affect the outcome of the trial.  Id. at ¶ 45-46. Although the 
interrogation methods used in this case are troubling, this issue 
is not before us, and we thus refrain from further comment. 

  In re D.B., Licking App. No. 2009 CA 
00024, 2009-Ohio-6841, 2009 WL 5062017, at ¶ 9-12. 
The court of appeals upheld the constitutionality of 
R.C. 2907.02(A)(1)(b) as applied and held that the 
trial court did not abuse its discretion in adjudicating 
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D.B. delinquent for rape for engaging in sexual 
conduct with an 11-year-old child.  Id. at ¶ 23, 28. 

We accepted jurisdiction over appellant’s proposi-
tion of law, which states that application of R.C. 
2907.02(A)(1)(b) to a child under the age of 13 vi-
olates the Due Process and Equal Protection Clauses 
of the United States and Ohio Constitutions.2

II.  Analysis 

 See In 
re D.B., 125 Ohio St.3d 1437, 2010-Ohio-2212, 927 
N.E.2d 9. 

D.B. does not assert that R.C. 2907.02(A)(1)(b) is 
unconstitutional on its face, meaning that it can 
never be applied without violating constitutional 
rights, but asserts that it is unconstitutional as 
applied to him. “A statute may be challenged as 
unconstitutional on the basis that it is invalid on its 
face or as applied to a particular set of facts. See, e.g., 
United States v. Eichman, (1990), 496 U.S. 310, 312, 
110 S.Ct. 2404, 110 L.Ed.2d 287.  In an as-applied 
challenge, the challenger ‘contends that application of 
the statute in the particular context in which he has 
acted, or in which he proposes to act, [is] unconstitu-
tional.’ Ada v. Guam Soc. of Obstetricians & Gynecol-
ogists (1992), 506 U.S. 1011, 113 S.Ct. 633, 121 
L.Ed.2d 564 (Scalia, J., dissenting).” State v. Lowe, 
112 Ohio St.3d 507, 2007-Ohio-606, 861 N.E.2d 512, 
¶ 17. Thus, we focus on the statute and its particular 
application in an as-applied challenge. 

 

                                            
2 Because appellant argued only a violation of his federal 

constitutional rights of due process and equal protection during 
his appeal to the Fifth District, we will not address his allega-
tions regarding the state constitution in this opinion. 
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R.C. 2907.02(A)(1)(b) criminalizes what is com-

monly known as “statutory rape.” The statute holds 
offenders strictly liable for engaging in sexual 
conduct with children under the age of 13—force is 
not an element of the offense because a child under 
the age of 13 is legally presumed to be incapable of 
consenting to sexual conduct. 

R.C. 2907.02(A)(1) provides: 

“No person shall engage in sexual conduct with 
another who is not the spouse of the offender or 
who is the spouse of the offender but is living 
separate and apart from the offender, when any 
of the following applies: 

“ * * * 

“(b) The other person is less than 13 years of age, 
whether or not the offender knows the age of the 
other person.” 

The statute furthers the state’s interest in 
protecting young children. Indeed, the Legislature 
Service Commission stated that R.C. 2907.02(A)(1)(b) 
was created to protect a prepubescent child from the 
sexual advances of another because “engaging in 
sexual conduct with such a person indicates vicious 
behavior on the part of the offender.” 1973 Legisla-
tive Service Commission comments to Am.Sub.H.B. 
No. 511, 134 Ohio Laws, Part II, 1866. 

D.B. argues that R.C. 2907.02(A)(1)(b) is unconsti-
tutional in two ways. First, he argues that the 
statute is vague as applied to children under the age 
of 13 and thus violates his right to due process. 
Second, he argues that the statute was applied in an 
arbitrary manner in this case in contravention of his 
constitutional right to equal protection. This case 
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thus asks whether a child’s federal constitutional 
rights are violated when, as a member of the class 
protected under R.C. 2907.02(A)(1)(b), he or she is 
adjudicated delinquent based upon a violation of this 
statute. 

A. Due Process 

D.B. argues that R.C. 2907.02(A)(1)(b) is unconsti-
tutional as applied to him because it fails to provide 
guidelines that designate which actor is the victim 
and which is the offender, resulting in arbitrary and 
discriminatory enforcement. 

“It is fundamental that a court must ‘presume  
the constitutionality of lawfully enacted legislation.’ 
Arnold v. Cleveland (1993), 67 Ohio St.3d 35, 38, 616 
N.E.2d 163, citing Univ. Hts. v. O’Leary (1981), 68 
Ohio St.2d 130, 135, 22 O.O.3d 372, 429 N.E.2d 148, 
and Hilton v. Toledo (1980), 62 Ohio St.2d 394, 396, 
16 O.O.3d 430, 405 N.E.2d 1047. * * * Accordingly, 
the legislation in question ‘will not be invalidated 
unless the challenger establishes that it is unconsti-
tutional beyond a reasonable doubt.’ Id. at 39, 616 
N.E.2d 163.” Klein v. Leis, 99 Ohio St.3d 537, 2003-
Ohio-4779, 795 N.E.2d 633, ¶ 4. 

Juvenile delinquency hearings “‘must measure up 
to the essentials of due process and fair treatment.’” 
In re Gault (1967), 387 U.S. 1, 30, 87 S.Ct. 1428, 18 
L.Ed.2d 527, quoting Kent v. United States (1966), 
383 U.S. 541, 562, 86 S.Ct. 1045, 16 L.Ed.2d 84. Due 
process is not satisfied if a statute is unconstitu-
tionally vague. Skilling v. United States (2010), –––  
U.S. ––––, 130 S.Ct. 2896, 2928, 177 L.Ed.2d 619. “A 
statute can be impermissibly vague for either of two 
independent reasons. First, if it fails to provide 
people of ordinary intelligence a reasonable opportu-
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nity to understand what conduct it prohibits. Second, 
if it authorizes or even encourages arbitrary and 
discriminatory enforcement. Chicago v. Morales, 527 
U.S. 41, 56-57, 119 S.Ct. 1849, 144 L.Ed.2d 67 (1999).” 
Hill v. Colorado (2000), 530 U.S. 703, 732, 120 S.Ct. 
2480, 147 L.Ed.2d 597. 

The United States Supreme Court has identified 
the second reason as the primary concern of the 
vagueness doctrine: “[T]he more important aspect of 
vagueness doctrine ‘is not actual notice, but the other 
principal element of the doctrine—the requirement 
that a legislature establish minimal guidelines to 
govern law enforcement.’ Smith [ v. Goguen (1974) ], 
415 U.S. [566, 574, 94 S.Ct. 1242, 39 L.Ed.2d 605].  
* * * Where the legislature fails to provide such 
minimal guidelines, a criminal statute may permit  
‘a standardless sweep [that] allows policemen, pro-
secutors, and juries to pursue their personal predilec-
tions.’ Id., at 575, 94 S.Ct., at 1248.” Kolender v. 
Lawson (1983), 461 U.S. 352, 358, 103 S.Ct. 1855, 75 
L.Ed.2d 903.  This prong of the vagueness doctrine 
not only upholds due process, but also serves to pro-
tect the separation of powers: “It would certainly be 
dangerous if the legislature could set a net large 
enough to catch all possible offenders, and leave it  
to the courts to step inside and say who could be 
rightfully detained, and who should be set at large. 
This would, to some extent, substitute the judicial  
for the legislative department of the government.” 
United States v. Reese (1876), 92 U.S. 214, 221, 23 
L.Ed. 563. 

As applied to children under the age of 13 who 
engage in sexual conduct with other children under 
the age of 13, R.C. 2907.02(A)(1)(b) is unconstitution-
ally vague because the statute authorizes and encou-
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rages arbitrary and discriminatory enforcement. 
When an adult engages in sexual conduct with a 
child under the age of 13, it is clear which party is 
the offender and which is the victim. But when two 
children under the age of 13 engage in sexual conduct 
with each other, each child is both an offender and a 
victim, and the distinction between those two terms 
breaks down. 

The facts of this case provide an example of the 
temptation for prosecutors to label one child as the 
offender and the other child as the victim.  Based 
apparently upon the theory that D.B. forced M.G. to 
engage in sexual conduct, the state alleged that D.B., 
but not M.G., had engaged in conduct that consti-
tuted statutory rape.  However, while the theory of 
D.B. as the aggressor was consistent with the counts 
alleging a violation of R.C. 2907.02(A)(2), which 
proscribes rape by force, this theory is incompatible 
with the counts alleging a violation of statutory rape 
because anyone who engages in sexual conduct with a 
minor under the age of 13 commits statutory rape re-
gardless of whether force was used. Thus, if the facts 
alleged in the complaint were true, D.B. and M.G. 
would both be in violation of R.C. 2907.02(A)(1)(b). 

The prosecutor’s choice to charge D.B. but not M.G. 
is the very definition of discriminatory enforcement. 
D.B. and M.G. engaged in sexual conduct with each 
other, yet only D.B. was charged.3

                                            
3 Furthermore, the initial complaint detailed sexual conduct 

between D.B. and A.W., yet charged only D.B. with rape in 
violation of R.C. 2907.02(A)(1)(b). 

  The facts of this 
case demonstrate that R.C. 2907.02(A)(1)(b) autho-
rizes and encourages arbitrary and discriminatory 
enforcement when applied to offenders under the age 
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of 13. The statute is thus unconstitutionally vague as 
applied to this situation. 

It must be emphasized that the concept of consent 
plays no role in whether a person violates R.C. 
2907.02(A)(1)(b): children under the age of 13 are 
legally incapable of consenting to sexual conduct. 
Furthermore, whether D.B. used force to engage in 
sexual conduct does not play a role in our considera-
tion of R.C. 2907.02(A)(1)(b). The trial court found 
that D.B. did not use force. Whether an offender used 
force is irrelevant to the determination whether the 
offender committed rape under R.C. 2907.02(A)(1)(b). 

We note that while we hold that R.C. 
2907.02(A)(1)(b) is unconstitutional as applied to a 
child under the age of 13 who engages in sexual con-
duct with another child under the age of 13, a child 
under the age of 13 may be found guilty of rape if 
additional elements are shown: the offender substan-
tially impairs the other person’s judgment or control, 
R.C. 2907.02(A)(1)(a); the other person’s ability to 
resist or consent is substantially impaired because of 
a mental or physical condition, R.C. 2907.02(A)(1)(c); 
or the offender compels the other person to submit by 
force or threat of force, R.C. 2907.02(A)(2).  None of 
those additional elements was present here. 

B. Equal Protection 

Application of R.C. 2907.02(A)(1)(b) in this case 
also violates D.B.’s federal right to equal protection. 
“The Equal Protection Clause directs that ‘all persons 
similarly circumstanced shall be treated alike.’ F.S. 
Royster Guano Co. v. Virginia, 253 U.S. 412, 415, 40 
S.Ct. 560, 561, 64 L.Ed. 989 (1920).” Plyler v. Doe 
(1982), 457 U.S. 202, 216, 102 S.Ct. 2382, 72 L.Ed.2d 
786. 
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The plain language of the statute makes it  

clear that every person who engages in sexual 
conduct with a child under the age of 13 is strictly 
liable for statutory rape, and the statute must be 
enforced equally and without regard to the particular 
circumstances of an individual’s situation. R.C. 
2907.02(A)(1)(b) offers no prosecutorial exception to 
charging an offense when every party involved in the 
sexual conduct is under the age of 13; conceivably, 
the principle of equal protection suggests that both 
parties could be prosecuted as identically situated. 
Because D.B. and M.G. were both under the age of 13 
at the time the events in this case occurred, they 
were both members of the class protected by the 
statute, and both could have been charged under the 
offense. Application of the statute in this case to a 
single party violates the Equal Protection Clause’s 
mandate that persons similarly circumstanced shall 
be treated alike. 

All three boys allegedly engaged in sexual conduct 
with a person under the age of 13; however, only D.B. 
was charged with a violation of R.C. 2907.02(A)(1)(b). 
This arbitrary enforcement of the statute violates 
D.B.’s right to equal protection. We accordingly hold 
that application of the statute in this case violated 
D.B.’s federal equal-protection rights. The statute is 
unconstitutional as applied to him. 

III.  Conclusion 

R.C. 2907.02(A)(1)(b) prohibits one from engaging 
in sexual conduct with a person under the age of 13. 
As applied to offenders who are under the age of 13 
themselves, the statute is unconstitutionally vague in 
violation of the Due Process Clause of the United 
States Constitution because arbitrary and discrimi-
natory enforcement is encouraged. Application of the 
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statute in this case also violates the Equal Protection 
Clause of the United States Constitution because 
only one child was charged with being delinquent, 
while others similarly situated were not. 

We thus hold that R.C. 2907.02(A)(1)(b) is uncons-
titutional as applied to a child under the age of 13 
who engages in sexual conduct with another child 
under 13. 

Judgment reversed and cause remanded. 

O’CONNOR, C.J., and PFEIFER, LUNDBERG 
STRATTON, O’DONNELL, and McGEE BROWN, 
JJ., concur. 

CUPP, J., concurs in the judgment, syllabus, and 
opinion of the court on the basis of the due process 
analysis only. 
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APPENDIX B 

OPINION OF THE COURT OF APPEALS  
FOR LICKING COUNTY, OHIO 
FIFTH APPELLATE DISTRICT 

———— 

No. 09-CA-24 

———— 

In re D.B. 

———— 

RENDERED DECEMBER 22, 2009 

———— 

Appeal from the Licking County, Court of Common 
Pleas, Juvenile Division, Case No. A2007-559. 

———— 

HOFFMAN, J. 

Appellant D.B., a minor, appeals the February 6, 
2009 Judgment Entry of the Licking County Court  
of Common Pleas, Juvenile Division, adjudicating 
him delinquent of five counts of rape, in violation of  
R.C. 2907.02(A)(1)(b).  Appellee is the State of Ohio. 

STATEMENT OF THE FACTS AND CASE 

On August 1, 2007, the Licking County Prose-
cutor’s Office filed a complaint in the Licking County 
Court of Common Pleas, Juvenile Division, alleging 
D.B., a minor child age twelve, committed ten counts 
of rape from July 1, 2007, through July 30, 2007, in 
violation of R.C. 2907.02(A)(1)(b). The counts alleged 
D.B. engaged in sexual acts with A.W., age twelve, 
and M.G., age eleven. The three were close friends, 
attending the same school and playing on the same 
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sports teams. At some point, D.B. and M.G. engaged 
in oral and anal sex with video games sometimes 
being exchanged in conjunction with the sexual 
activity.  When D.B.’s father learned of the behavior, 
he contacted Licking County Children’s Services 
(“LCCS”) to obtain counseling for his son. LCCS in 
turn contacted the sheriff’s department. 

As part of the investigation, sheriff’s deputies 
conducted two separate interviews with D.B. The 
first occurred in D.B.’s bedroom. The second occurred 
at the sheriff’s office, ending in D.B.’s immediate 
arrest. 

The State subsequently amended the complaint 
dismissing one count of rape against A.W., and 
amending the remaining rape counts to allege rape 
with force and consensual sexual conduct in the 
alternative. 

At trial, following the presentation of the State’s 
evidence, Appellant made a motion to dismiss 
pursuant to Juvenile Rule 29. The trial court granted 
the motion, in part, and denied the motion, in part. 
As a result, Counts 3, 4, 5, and 6 were dismissed for 
lack of sufficient evidence, and the case proceeded as 
to Counts 2, 7, and 9 as to consensual sex as there 
was insufficient evidence of force. Counts 1 and 8 
remained the same. 

Following closing argument, Appellant moved the 
trial court to amend the rape counts to unruly child 
with an order for intensive counseling. 

The magistrate adjudicated D.B. delinquent for 
committing five counts of rape, in violation of R.C. 
2907.02(A)(1)(b), each a felony of the first degree if 
committed by an adult.  The magistrate found the 
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State did not prove force in connection with the 
counts; rather, the sexual conduct was consensual. 

The magistrate suspended D.B.’s commitment to 
the Department of Youth Services for a minimum of 
five years to age 21, placing D.B. on house arrest and 
indefinite probation. The trial court adopted and 
approved the magistrate’s decision. 

On appeal, D.B. assigns as error: 

“I.  THE TRIAL COURT ERRED IN NOT 
FINDING R.C. 2907.02(A)(1)(B) UNCONSTITU-
TIONAL. APPLICATION OF THIS STATUTE 
TO D .B.’S CASE VIOLATES HIS RIGHT TO 
DUE PROCESS AND EQUAL PROTECTION AS 
GUARANTEED BY THE UNITED STATES 
CONSTITUTION ARTICLE I, SECTIONS 2, 10 
AND 16. 

“II. THE JUVENILE COURT ABUSED ITS 
DISCRETION WHEN IT ADJUDICATED D.B., 
A TWELVE YEAR OLD CHILD, DELINQUENT 
FOR RAPE FOR CONSENSUAL SEXUAL 
CONDUCT WITH AN 11 YEAR OLD CHILD. 
R.C. 2152.01; R.C. 2152.16(A)(1)(c); JUV. R. 9. 

“III. THE JUVENILE COURT ERRED WHEN 
IT OVERRULED D.B.’S MOTION TO SUP-
PRESS FINDING THAT D.B. WAS NOT IN 
CUSTODY WHEN HE WAS QUESTIONED IN 
HIS BEDROOM BY LAW ENFORCEMENT 
AND LATER INTERROGATED AT THE 
SHERIFF’S OFFICE.” 

 

 

 



16a 
I. 

In the first assignment of error, Appellant 
maintains R.C. 2907.02(A)(1)(b) is unconstitutional in 
its application to the case sub judice. Specifically, 
Appellant argues the statute fails to establish clear 
guidelines regarding the prosecution of children 
under the age of thirteen resulting in arbitrary and 
discriminatory enforcement of the law, and the 
statute criminalizes consensual sexual experiment-
tation between two children under the age of 
thirteen, despite both being a member of the same 
class the statute is designed to protect. 

R.C. 2907.02(A)(1)(b) reads: 

“(A)(1) No person shall engage in sexual conduct 
with another who is not the spouse of the 
offender or who is the spouse of the offender but 
is living separate and apart from the offender, 
when any of the following applies: 

“ * * * 

“(b) The other person is less than thirteen years 
of age, whether or not the offender knows the age 
of the other person.” 

In In re: Hamrick (Sept. 29, 1988), Franklin App. 
No. 87-AP-1154, the Tenth District Court of Appeals 
addressed the constitutional challenge raised herein: 

“The statute specifically identifies ‘all persons’ as 
a class who are criminally liable under this 
provision. There are no exceptions. There is no 
indication considering the effective date of the 
statute as well as subsequent amendments that 
the General Assembly did not intend to prohibit 
such conduct. The offense is definitely stated, 
emphasizing the protection of the victim. 
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“ * * * 

“When an enactment is challenged on the basis 
of alleged vagueness, an appellate court must 
apply reasonable presumptions, interpretations 
and constructions which will render the statute 
constitutionally definite.  See State v. Dorso 
(1983), 4 Ohio St.3d 60, 446 N.E.2d 449. 

“Applying R.C. 2907.02(A)(1)(b) against that stan-
dard, the statute is sufficiently defined, thereby 
establishing an ascertainable standard of guilt. More-
over, there is no indication that defendant is being 
punished as an innocent. See Papachristou v. City of 
Jacksonville (1972), 405 U.S. 156, 92 S.Ct. 839, 31 
L.Ed.2d 110.  Thus, defendant under the terms of the 
statute was presented with a specific prohibition 
which gives “ * * * a person of ordinary intelligence 
fair notice that his contemplated conduct is forbidden 
* * *.” United States v. Harris (1954), 347 U.S. 612, 
617, 74 S.Ct. 808, 98 L.Ed. 989.  Further, although a 
juvenile court may make different orders of disposi-
tions under R.C. 2151.353, 2151.354, and 2151.355, 
that is not indicative of arbitrary enforcement. In any 
event, the statute is not void for vagueness and thus 
constitutionally impermissible.” For the same result 
see also, In re: Bowers, (Feb. 6, 1998), Greene App. 
No. 97-CA-57. 

Pursuant to the above authority, we find the trial 
court did not err in finding the statute constitutional 
as applied in the case sub judice, and the first 
assignment of error is overruled. 
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II. 

In the second assignment of error, Appellant asserts 
the trial court abused its discretion in adjudicating 
D.B. delinquent for rape for engaging in sexual 
conduct with an 11 year-old child. 

The term “abuse of discretion” connotes more than 
an error of law or judgment; it implies the court’s 
attitude is unreasonable, arbitrary or unconscionable. 
Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 
219, 450 N.E.2d 1140. An abuse of discretion involves 
far more than a difference of opinion. In order to have 
an abuse in reaching such determination, the result 
must be so palpably and grossly violative of fact and 
logic that it evidences not the exercise of will, but 
perversity of will, not the exercise of judgment but 
defiance thereof, not the exercise of reason but rather 
of passion or bias. State v. Jenkins (1984), 15 Ohio 
St.3d 164, 473 N.E.2d 264. 

In the case sub judice, D.B. was charged with viola-
ting R.C. 2907.02(A)(1)(b).  The statute does not include 
an element of force. 

In In re: Callahan, Ashland App. No. 02COA023, 
2002-Ohio-5484, this Court held R.C. 2907.02(A)(1)(b) 
prohibiting sexual conduct with a person under the 
age of thirteen is a strict liability offense, and thus, a 
fifteen year-old minor who engaged in a consensual 
sexual encounter with an eleven year-old girl violated 
the statute. The court held consent is not a defense to 
a violation of the statute where the victim is under 
the age of thirteen. 

Based upon the above, the trial court did not abuse 
its discretion in adjudicating D.B. delinquent for rape 
when the conduct was consensual and the victim was 
close to his own age. 
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The second assignment of error is overruled. 

III. 

In the third assignment of error, Appellant main-
tains the trial court erred in denying D.B.’s motion  
to suppress statements made during interviews with 
law enforcement officers, as the statements were 
made in violation of D.B.’s constitutional rights. 

Constitutional rights, such as the right to counsel 
and the Fifth Amendment privilege against self-
incrimination are applicable to juveniles. In re Gault 
(1967), 387 U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527. 
Statements resulting from custodial interrogations 
are admissible only after showing procedural safe-
guards have been exercised. Miranda v. Arizona 
(1966), 382 U.S. 436. Additionally, the United States 
Supreme Court has emphasized admissions and 
confessions of juveniles require special attention. 
Haley v. Ohio (1948), 332 U.S. 596, 68 S.Ct. 302, 92 
L.Ed. 224. Indeed, “[w]aiver by minors must be 
scrutinized closely since the validity of the waiver is 
affected by the factors of age, emotional stability, and 
emotional capacity.” In re Smalley (1989), 62 Ohio 
App.3d 435, 575 N.E.2d 1198. 

D.B. was interviewed by the Licking County 
Sheriff’s Department on two separate occasions. The 
first interview was conducted at D.B.’s home, in his 
bedroom. After learning of the sexual encounters, 
D.B.’s father contacted Licking County Children’s 
Services and Franklin County Children’s Services in 
an effort to obtain counseling for his son. The matter 
was then referred to the Sheriff’s Department.   
In an effort to obtain help for their child, D.B.’s  
parents allowed Deputy Berryhill into their home to  
speak with D.B. Deputy Berryhill encouraged D.B.’s 
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parents to not be present in the bedroom during 
questioning. 

Deputy Berryhill told D.B. she had spoke with his 
parents, and they were fine with him talking to her 
about what happened. D.B. became very upset during 
the interview. Deputy Berryhill told D.B. “everything 
was going to be ok” and he should just tell her what 
happened. At no time did the deputy inform D.B. or 
his parents of his constitutional rights, including 
Miranda warnings, or of any potential criminal 
charges. Rather, Deputy Berryhill informed the 
parents it was her understanding the sex acts were 
consensual, and they would all sit down together at 
the Sheriff’s office to discuss what happened. 

The subsequent interview occurred at the Sheriff’s 
Department.  The deputies took D.B. to a separate 
room to be interviewed with another adult from 
Children’s Services. D.B.’s parents were not asked 
permission to interview their child, nor were they 
invited into the room. Again, D.B. was not informed 
of his constitutional rights, or of the potential for 
criminal charges.  The interview lasted for 55 minutes, 
and was not tape recorded.  D.B. again became emo-
tional and uncomfortable when questioned by the 
adults.  Immediately after the interview, D.B. was 
arrested and taken into detention. 

The trial court overruled D.B.’s motion to suppress 
statements made during the interviews, finding D.B. 
was not in custody during either interview. 

In Miranda v. Arizona (1966), 384 U.S. 436, 86 
S.Ct. 1602, 16 L.Ed.2d 694, the United States Supreme 
Court held police officers have a duty to advise a 
suspect of his rights when their questioning rises to 
the level of a custodial interrogation.  A person is “in 
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custody” only if, under the totality of the circum-
stances, a reasonable person in the same situation 
would feel he was not free to leave.  In order for  
a statement made by the accused to be admitted  
into evidence, the prosecution must prove the  
accused affected a voluntary knowing and intelligent 
waiver of his Fifth Amendment right against self-
incrimination.  In deciding whether a defendant’s 
confession is involuntarily induced, the court should 
consider the totality of the circumstances, including 
the age, mentality, and prior criminal experience of 
the accused; the length, intensity, and frequency of 
the interrogation; the existence of physical depri-
vation or mistreatment; and the existence of threat or 
inducement. State v. Wood 2007-Ohio-1027. 

The determination as to whether a custodial inter-
rogation has occurred, requiring Miranda warnings, 
requires an inquiry into how a reasonable person in 
the suspect’s position would have understood the 
situation, and the ultimate inquiry is simply whether 
there is a formal arrest or restraint on freedom of 
movement of a degree associated with a formal 
arrest. State v. Biros, 78 Ohio St.3d 426, 440, 1997-
Ohio-204, 678 N.E.2d 891. For Miranda purposes, 
interrogation has been defined as “not only express 
questioning, but also any words or actions on the  
part of police (other than those normally attendant  
to arrest and custody) that the police know are 
reasonably likely to elicit an incriminating response 
from the suspect.” An “incriminating response” is any 
response, whether inculpatory or exculpatory, that 
the prosecution may seek to introduce at trial. Id. at 
fn. 5. Rhode Island v. Innis (1980), 446 U.S. 291, 300-
301, 100 S.Ct. 1682, 64 L.Ed.2d 297. 
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Because custodial interrogation is inherently coer-

cive, incriminating statements, which are the product 
of such questioning, are not admissible unless 
Miranda warnings precede the questioning. State v. 
Parish, 2006-Ohio-2677. 

In the case sub judice, D.B. was twelve years-old, 
and had no prior criminal experience.  His parents 
called Licking County Children’s Services in an 
attempt to obtain help for their child.  Neither D.B. 
nor his parents were informed of the potential for 
criminal charges, or of his Miranda rights. D.B. was 
initially interviewed in his own home, in his bedroom. 
The deputy informed D.B. his parents wanted him to 
talk to her about what happened. Accordingly, it is 
reasonable to assume D.B. believed he was not free to 
leave. 

Subsequently, D.B. was interviewed at the Sheriff’s 
Department, and again was not afforded his Miranda 
warning, nor was he or his parents advised of the 
potential for criminal charges. D.B.’s parents were 
not invited into the interview, and were again under 
the assumption the parties were meeting to discuss 
what happened in hopes of obtaining help for their 
son. 

We find, under these circumstances, a twelve year-
old boy like D.B. would not believe he was free to 
leave the Sheriff’s Department during the interview, 
especially when his parents brought him to the office. 
In re R.H. 2008-Ohio-773.  D.B. had no prior criminal 
experience, the interviews were conducted without 
his parents present, and D.B. was under the impres-
sion his parents wanted him to talk to the police. 
Under the totality of the circumstances, we find both 
interviews were custodial and D.B.’s statements during 
the interviews should have been suppressed. 
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We now proceed to determine whether the trial 

court’s error affected a substantial right. An other-
wise valid conviction should not be set aside if the 
reviewing court may confidently say, on the whole 
record, the constitutional error was harmless beyond 
a reasonable doubt. Delaware v. Van Arsdall (1986), 
475 U.S. 673, 681, 106 S.Ct. 1431, 89 L.Ed.2d 674. 

Even if the trial court erred in excluding the 
appellant’s statements from evidence during trial, we 
must review the exclusion of this evidence under the 
plain error standard of Crim. R. 52(A). The United 
States Supreme Court has held that coerced confes-
sions can be subjected to harmless error analysis. 
Arizona v. Fulminante (1991), 499 U.S. 279, 111 S.Ct. 
1246, 113 L.Ed.2d 302; State v. Edgell (1972), 30 
Ohio St.2d 103, 283 N.E.2d 145 at para. 3 of the 
syllabus. 

This Court reviewed the harmless error analysis  
in State v. Ahmed, Stark App. No. 00049, 2008- 
Ohio-389.  In Ahmed, we noted, Crim.R. 52(A), which 
governs the criminal appeal of a non-forfeited error, 
provides that “[a]ny error * * * which does not affect 
substantial rights shall be disregarded.”(Emphasis 
added.) Thus, Crim. R. 52(A) sets forth two require-
ments that must be satisfied before a reviewing court 
may correct an alleged error. First, the reviewing 
court must determine whether there was an “error”—
i.e., a “[d]eviation from a legal rule.” United States v. 
Olano (1993), 507 U.S. 725, 732-733, 113 S.Ct. 1770, 
123 L.Ed.2d 508. Second, the reviewing court must 
engage in a specific analysis of the trial court record-
a so-called “harmless error” inquiry-to determine 
whether the error “affect[ed] substantial rights” of 
the criminal defendant. In U.S. v. Dominguez Benitez 
(June 14, 2004), 542 U.S. 74, 124 S.Ct. 2333, 159 
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L.Ed.2d 157, the Court defined the prejudice prong of 
the plain error analysis. “It is only for certain struc-
tural errors undermining the fairness of a criminal 
proceeding as a whole that even preserved error 
requires reversal without regard to the mistake’s 
effect on the proceeding. See Arizona v. Fulminante, 
499 U.S. 279, 309-310, 111 S.Ct. 1246, 113 L.Ed.2d 
302 (1991) (giving examples). “Otherwise, relief for 
error is tied in some way to prejudicial effect, and the 
standard phrased as ‘error that affects substantial 
rights,’ used in Rule 52, has previously been taken to 
mean error with a prejudicial effect on the outcome of 
a judicial proceeding. See Kotteakos v. United States, 
328 U.S. 750, 66 S.Ct. 1239, 90 L.Ed. 1557 (1946). To 
affect “substantial rights,” see 28 U.S.C. § 2111, an 
error must have “substantial and injurious effect or 
influence in determining the . . . verdict.” Kotteakos, 
supra, at 776.” 124 S.Ct. at 2339. See, also, State v. 
Barnes (2002), 94 Ohio St.3d 21, 759 N.E.2d 1240. 
See, also, State v. Fisher, 99 Ohio St.3d 127, 129, 
2003-Ohio-2761 at ¶ 7, 789 N.E.2d 222, 224-225. 
Thus, a so-called “[t]rial error” is “error which occur-
red during the presentation of the case to the jury, 
and which may therefore be quantitatively assessed 
in the context of other evidence presented in order  
to determine whether its admission was harmless 
beyond a reasonable doubt.” Fulminante, 499 U.S.  
at 307-308, 111 S.Ct. 1246, 113 L.Ed.2d 302.  Ahmed, 
supra at ¶ 23. 

Upon our review of the record, we find the admis-
sion of Appellant’s statements did not affect the 
outcome of the trial as overwhelming evidence of 
D.B.’s guilt was presented.  The evidence against 
D.B. included the testimony of both A.W. and M.G. In 
addition, D.B.’s father testified D.B. admitted to him 
the sexual activity had occurred. Accordingly, the 
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evidence of Appellant’s guilt introduced at trial was 
such that there is no reasonable possibility he would 
have been found not guilty even if his custodial 
statements to the police had not been introduced at 
trial. 

The third assignment of error is overruled. 

The judgment of the Licking County Court of 
Common Pleas, Juvenile Division, is affirmed. 

HOFFMAN, J., GWIN, P.J., and EDWARDS, J., 
concur. 
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