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QUESTIONS PRESENTED 

1.  Whether an allegation that a defendant has 
committed a statutory violation renders a claim 
submitted by an unrelated party “legally false” for 
purposes of the FCA, where no statute or regulation 
expressly conditions payment of the unrelated 
party’s claim on the defendant’s compliance. 

2.  Whether and when a private citizen is 
authorized to use a “legally false” theory under the 
FCA as a generalized enforcement mechanism for 
statutes, regulations, contractual obligations, or 
other program requirements that are not otherwise 
privately enforceable. 
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BRIEF OF THE ASSOCIATION OF PRIVATE 

SECTOR COLLEGES AND UNIVERSITIES AS 

AMICUS CURIAE SUPPORTING PETITIONER 
 

INTEREST OF AMICUS CURIAE1 

The Association of Private Sector Colleges and 
Universities (“APSCU”), formerly known as the 
Career College Association, is a voluntary 
membership organization of more than 1,800 private, 
accredited, postsecondary colleges, universities, 
schools, and institutes located throughout the United 
States.  These member institutions cover the full 
range of postsecondary education, from certificate 
and diploma programs to programs leading to 
associate’s, bachelor’s, master’s, and doctoral 
degrees.  APSCU’s members enroll nearly two 
million students each year.  Students attending 
private sector colleges and universities train for 
employment in more than 200 occupational fields 
and constitute approximately one-half of the 
technically trained workers who enter the U.S. 
workforce each year.   

APSCU and its member institutions have a 
significant interest in the questions presented for 

                                            

 1 Pursuant to this Court’s Rule 37.3(a), amicus gave at least 

10-days’ notice to all parties of its intent to file this brief, and 

has submitted to the Clerk letters of consent from all parties to 

the filing of this brief.  Pursuant to this Court’s Rule 37.6, 

amicus states that this brief was not authored in whole or in 

part by counsel for any party, and that no counsel or party 

other than amicus, its members, or its counsel made a 

monetary contribution intended to fund the preparation or 

submission of this brief.  



2 

 

review because the decision below drastically 
expands the circumstances in which postsecondary 
institutions may be exposed to onerous, unintended, 
and unwarranted liability under the False Claims 
Act (“FCA”).  Specifically, the vast majority of 
APSCU’s members participate in one or more of the 
federal student financial aid programs, including the 
financial aid program established under Title IV of 
the Higher Education Act.  As participants in Title 
IV programs, these schools agree to comply with 
numerous statutes, regulations, and contractual 
requirements, including, for example, employee 
compensation restrictions, accreditation 
requirements, and recordkeeping provisions.   

Private parties—acting as FCA “relators” 
purportedly representing the government’s 
interests—have filed a number of FCA actions 
against educational institutions challenging their 
eligibility to participate in Title IV programs and 
seeking to recover billions of dollars in FCA damages 
and civil penalties.  See, e.g., United States ex rel. 
Hendow v. Univ. of Phoenix, 461 F.3d 1166 (9th Cir. 
2006); United States ex rel. Graves v. ITT Educ. 
Servs., Inc., 284 F. Supp. 2d 487 (S.D. Tex. 2003), 
aff’d, 111 F. App’x 296 (5th Cir. 2004).2  The decision 
below allows these types of suits to go forward by 
deeming otherwise accurate claims for government 
payment “impliedly” false, whenever the contractor 

                                            
 2 These suits have been filed not only against proprietary 

institutions but also against not-for-profit higher education 

institutions.  See, e.g., United States ex rel. Main v. Oakland 

City Univ., 426 F.3d 914 (7th Cir. 2005); United States v. 

Chapman Univ., 2006 WL 1562231 (C.D. Cal. May 23, 2006).  
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has violated some statutory, regulatory, or 
contractual requirement that the relator alleges to be 
“material” to the government’s payment decision—
regardless of whether the requirement is a condition 
of receiving payment from the government or even a 
condition of program eligibility.  Such an expansive 
interpretation of the FCA’s scope will inevitably 
compel educational institutions to settle non-
meritorious claims in order to avoid potentially 
devastating FCA liability, and lead to higher tuition 
rates and diminished educational resources for their 
students. 

The First Circuit’s decision also deepens the 
existing split among the circuits whether, and when, 
government contractors—including educational 
institutions, health-care providers, and the defense 
industry—can be held liable under the FCA where 
the only claims submitted to the government are 
completely accurate.  This absence of uniformity is 
particularly problematic for APSCU’s member 
institutions, which are located throughout the 
United States and many of which have campuses in 
multiple jurisdictions.  This Court’s review is 
warranted to reconcile these sharply divergent 
interpretations of the FCA and to help ensure that—
consistent with this Court’s prior FCA 
jurisprudence—litigants and lower courts do not 
distort the FCA in a misguided effort “to reach every 
kind of fraud practiced on the Government.”  United 
States v. McNinch, 356 U.S. 595, 599 (1958).   

STATEMENT 

The FCA provides the federal government with a 
remedy for the submission of “false or fraudulent 
claims” for payment.  31 U.S.C. § 3729(a)(1)(A), 
(a)(1)(B).  Historically, FCA actions were premised 
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on claims for payment that were factually false.  See, 
e.g., United States v. Bornstein, 423 U.S. 303, 307 
(1976).  Such a factually false claim could involve an 
invoice for services that the claimant knows were not 
actually performed or were not performed as 
requested by the government.  See id.  In recent 
years, however, a number of courts have expanded 
the FCA and held that a claim, even if accurate on 
its face, can nevertheless be deemed “legally” false 
where the claimant has falsely certified its 
compliance with a separate statutory, regulatory, or 
contractual requirement.  See, e.g., United States ex 
rel. Conner v. Salina Reg’l Health Ctr., Inc., 543 F.3d 
1211, 1217-18 (10th Cir. 2008). 

Courts have generally classified these false 
certifications into two categories:  express and 
implied.  See, e.g., Conner, 543 F.3d at 1217-18.  
Express false certifications are as they sound:  a 
claimant expressly, and falsely, certifies its 
compliance with a statute, regulation, or contractual 
provision.  United States ex rel. Wilkins v. United 
Health Group, Inc., __ F.3d __, 2011 WL 2573380, at 
*7 (3d Cir. June 30, 2011).  Some courts have also 
recognized an “implied” certification theory, under 
which a claim for payment that is accurate on its 
face—and that is not accompanied by an express 
certification of any kind—is nonetheless deemed 
impliedly false based on an undisclosed statutory, 
regulatory, or contractual violation.  These courts 
“infer implied certifications from silence where 
certification was a prerequisite to the government 
action sought.”  United States v. Sci. Applications 
Int’l Corp., 626 F.3d 1257, 1266 (D.C. Cir. 2010) 
(internal quotation marks omitted).    
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The decision below represents a further 
expansion of this implied certification theory. 

1.  Susan Hutcheson, a former employee of 
petitioner Blackstone Medical, Inc. (“Blackstone”), 
filed this FCA action against Blackstone, alleging 
that Blackstone engaged in a kickback scheme to 
induce doctors to use its medical devices in certain 
spinal surgeries.  Hutcheson asserted that 
compliance with the Anti-Kickback Statute (“AKS”), 
42 U.S.C. § 1320a-7b, is a material condition of 
receiving payments from federal healthcare 
programs—even though nothing in the AKS or any 
other federal statute or regulation states as much—
and that through its kickback scheme, Blackstone 
“knowingly cause[d]” doctors and hospitals to submit 
their own claims for payment to federal healthcare 
programs such as Medicare, under circumstances 
where those claims were “impliedly false” because of 
Blackstone’s separate violation of the AKS.  Pet. 
App. 7a-8a. 

2.  The district court dismissed Hutcheson’s 
complaint, holding that the claims for payment 
submitted to the federal government by hospitals 
doing business with Blackstone were not false or 
fraudulent because the relevant statutes and 
regulations did not expressly condition payment of 
those claims on compliance with the AKS.   Pet. App. 
74a.  The court further held that, although the 
doctors’ claims might be considered false or 
fraudulent, they were not materially so.  The court 
reasoned that the doctors’ claims for reimbursements 
were for their services, not for their use of 
Blackstone medical devices, and that because 
Hutcheson did not allege that the kickbacks induced 
the doctors to submit claims for surgeries that were 
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medically unnecessary, the misrepresentations had 
not affected the government’s payment decisions.  Id. 
at 75a-76a. 

3.  The First Circuit reversed.  In so doing, the 
court of appeals explicitly rejected other circuits’ 
approaches for determining whether a facially 
accurate claim is impliedly false for FCA purposes, 
and opted instead to create its own framework for 
analyzing the viability of such allegations.  
Specifically, the court rejected the view that a claim 
that is accurate on its face can only be deemed false 
under the FCA where the contractor is in violation of 
a statutory, regulatory, or contractual requirement 
that is an explicit condition of receiving payment.  
Pet. App. 20a-22a.  Instead, the First Circuit held 
that it is sufficient for FCA purposes for the relator 
to assert that the contractor failed to disclose its 
noncompliance with a statutory, regulatory, or 
contractual requirement that the government deems 
“material” to its decision to pay a claim.  Id. at 23a-
24a.  The First Circuit then further expanded the 
FCA by holding that conduct by a party that never 
actually submits a claim to the government—here, 
Blackstone—can render a third party’s claims false 
or fraudulent—in this case, the hospitals’ and 
physicians’ claims—even where that third party 
knew nothing about the alleged falsity.  Id. at 26a-
27a. 

SUMMARY OF ARGUMENT 

In conflict with the decisions of numerous other 
courts, the First Circuit’s decision expands the scope 
of the FCA  to reach facially accurate claims for 
payment whenever the contractor submitting the 
claim (or a third party doing business with the 
contractor) violates a statute, regulation, or 
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contractual requirement that the government deems 
“material” to its payment decision.  Certiorari is 
warranted to reconcile the lower courts’ disparate 
interpretations of the FCA, and to restore the 
reasonable limitations that Congress imposed on the 
FCA’s scope. 

I.  The decision below deepens the existing 
circuit split regarding whether, and when, a 
government contractor can be held liable for 
submitting a claim for payment that is facially 
accurate, but that is deemed impliedly false based on 
an undisclosed statutory, regulatory, or contractual 
violation.  Circuits have taken widely divergent 
approaches to the viability and scope of this so-called 
“implied certification” theory:  Some question its 
existence altogether, others limit its application to 
government contractors who violate an explicit 
precondition to payment or contracting eligibility, 
while a minority of circuits—including the First 
Circuit in the decision below—extend the theory to 
any claim submitted by a contractor that is in 
violation of a “material” statutory, regulatory, or 
contractual term.  In light of this pervasive 
disagreement among the circuits, businesses that 
contract with the federal government face intolerable 
uncertainty regarding the FCA’s parameters and 
their potential liability under the statute.  This 
absence of uniformity is particularly problematic for 
businesses that operate in multiple jurisdictions—
including many postsecondary institutions—which 
face the very real possibility that liability will 
depend in large part on the forum in which the 
government or a relator chooses to file suit. 

II.  The decision below dramatically expands the 
circumstances in which a claim that is true on its 
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face can be deemed “impliedly” false under the FCA.  
This extension of FCA liability has profound 
ramifications for tens of thousands of government 
contractors—including postsecondary institutions 
that participate in the federal financial aid programs 
established under Title IV of the Higher Education 
Act.  In order to maintain their eligibility for those 
programs, participating institutions agree to comply 
with hundreds of statutory, regulatory, and 
contractual requirements applicable to virtually 
every aspect of the institutions’ operations.  Thus, 
under the First Circuit’s decision, postsecondary 
institutions and other government contractors are 
now faced with the alarming prospect of potentially 
massive FCA liability based on the violation of 
obscure regulatory and contractual requirements 
that, on their face, have nothing at all to do with 
payment from the government or even eligibility to 
participate in government programs.     

The financial implications of such a boundless 
reading of the FCA are truly staggering.  In light of 
the FCA’s onerous treble-damages and civil-penalty 
provisions, many defendants will inevitably be forced 
to settle even palpably non-meritorious FCA suits 
rather than shoulder the enormous financial risks 
associated with litigating and going to trial.  This 
settlement pressure will further incentivize relators 
to bring meritless FCA suits against government 
contractors in the hope of securing a windfall payout.  
For educational institutions and their students, the 
inevitable result will be higher tuition rates and 
diminished educational resources. 
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ARGUMENT 

I. THE DECISION BELOW DEEPENS THE 

CIRCUIT SPLIT REGARDING THE SCOPE OF 

THE IMPLIED CERTIFICATION THEORY.  

The circuits have adopted at least four different 
approaches for determining if, and when, 
government contractors should be subject to FCA 
liability for submitting facially accurate claims to the 
government.  That pervasive disagreement among 
the circuits leaves the tens of thousands of 
businesses that regularly contract with the federal 
government—including those in the education, 
health-care, and defense industries—with profound 
uncertainty regarding the scope of the FCA and the 
liability risks they face under its exacting remedial 
provisions.  

One approach to the implied certification 
theory—indeed, the only correct approach—
questions its very existence.  While acknowledging 
that other courts have allowed FCA claims to 
proceed on an implied certification theory, the 
Fourth Circuit has cast doubt on whether a 
defendant can ever be held liable under the FCA on 
the basis of a facially accurate claim for payment.  
See Harrison v. Westinghouse Savannah River Co., 
176 F.3d 776, 787 n.8 (4th Cir. 1999) (noting that the 
viability of an implied certification claim is 
“questionable”).  Given that the FCA applies to the 
submission of “false or fraudulent claim[s],” 31 
U.S.C. § 3729(a)(1)(A), (a)(1)(B)—not to the violation 
of regulatory requirements by contractors whose 
claims are otherwise accurate—the Fourth Circuit’s 
skepticism of the implied certification theory is well-
founded. 
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Another approach—adopted by at least the 
Second, Third, and Tenth Circuits—limits the 
implied certification theory to violations of statutory, 
regulatory, or contractual requirements that are 
conditions of receiving payment from the 
government.  In the Second Circuit, an implied 
certification claim is only viable where the 
government “expressly conditions payment on 
compliance with a given statute or regulation, and 
the contractor, while failing to comply with the 
statute or regulation (and while knowing that 
compliance is required), submits a claim for 
payment.”  United States ex rel. Kirk v. Schindler 
Elevator Corp., 601 F.3d 94, 114 (2d Cir. 2010) 
(emphasis added), rev’d on other grounds, 131 S. Ct. 
1885 (2011); see also Mikes v. Straus, 274 F.3d 687, 
700 (2d Cir. 2001) (limiting liability under the 
implied certification theory to “when the underlying 
statute or regulation upon which the plaintiff relies 
expressly states the provider must comply in order to 
be paid”) (emphasis in original).  The Third and 
Tenth Circuits similarly determine whether an 
implied certification claim can proceed by examining 
whether the explicit language of the governing 
statute, regulation, or contract makes compliance a 
condition precedent to payment.  See, e.g., United 
States ex rel. Wilkins v. United Health Group, Inc., __ 
F.3d __, 2011 WL 2573380, at *14 (3d Cir. June 30, 
2011) (explaining that “[u]nder an implied false 
certification theory . . . the analysis focuses on the 
underlying contracts, statutes, or regulations 
themselves to ascertain whether they make 
compliance a prerequisite to the government’s 
payment”) (internal quotation marks omitted); see 
also United States ex rel. Conner v. Salina Reg’l 
Health Ctr., Inc., 543 F.3d 1211, 1218 (10th Cir. 
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2008) (same).  And, although the Fifth Circuit has 
declined to decide whether the implied certification 
theory is valid, its analytical framework also 
comports with this approach.  See, e.g., United States 
ex rel. Steury v. Cardinal Health, Inc., 625 F.3d 262, 
268 (5th Cir. 2010) (explaining that, even if an 
implied certification theory is valid, a contractor’s 
claim for payment would not “fairly imply such 
certification” “unless the Government conditions 
payment on a certification of compliance”).  

A third approach—endorsed by the Seventh and 
Ninth Circuits—expands the implied certification 
theory beyond conditions of payment to a contractor’s 
failure to comply with any condition of program 
eligibility (whether or not compliance with that 
condition is also a condition of receiving payment 
from the government under that program).  See, e.g., 
United States ex rel. Hendow v. Univ. of Phoenix, 461 
F.3d 1166, 1176 (9th Cir. 2006) (holding that implied 
certification liability can be premised on a violation 
of “a necessary condition of continued eligibility and 
participation” in a federal program); United States ex 
rel. Main v. Oakland City Univ., 426 F.3d 914, 916 
(7th Cir. 2005); see also infra Part II.A (discussing 
Hendow in detail). 

The fourth, and most expansive, approach to 
implied certification liability—adopted by the First 
Circuit and the D.C. Circuit—deems accurate claims 
for payment impliedly false whenever a contractor 
fails to comply with a statutory, regulatory, or 
contractual requirement that is “material” to the 
government’s payment decision.  The First Circuit 
expressly endorsed this standard below—casting 
aside the sensible limitations that other circuits have 
imposed on the implied certification theory and 
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exposing government contractors to treble damages 
and civil penalties under the FCA for noncompliance 
with potentially insignificant program requirements.  
See Pet. App. 22a (agreeing with the D.C. Circuit 
that “non-compliance with contract terms may give 
rise to false or fraudulent claims, even if the contract 
does not specify that compliance with the contract 
term is a condition of payment”); see also United 
States v. Sci. Applications Int’l Corp., 626 F.3d 1257, 
1261 (D.C. Cir. 2010) (holding that “requests for 
payment can be ‘false or fraudulent’ under the FCA 
when submitted by a contractor that has violated 
contractual requirements material to the 
government’s decision to pay regardless of whether 
the contract expressly designates those requirements 
as conditions of payment”). 

In light of this extensive disagreement among 
the circuits, businesses that regularly contract with 
the federal government face substantial uncertainty 
regarding the FCA’s reach and their potential 
liability under its provisions.  Moreover, entities 
operating in more than one jurisdiction, including 
many postsecondary institutions, face the very real 
possibility that their liability exposure under the 
FCA will depend largely upon the forum in which the 
government or a relator chooses to bring suit.  For 
example, a university that has campuses in the First, 
Second, Fourth, and Ninth Circuits would be 
confronted with widely varying liability risks 
depending on where an implied certification suit was 
filed:  If the suit were filed in a Virginia federal 
district court, the university might not be subject to 
liability at all; in a New York district court, it would 
only face liability if it knowingly violated an express 
condition of receiving payment from the government; 
in California, the university could be liable under the 
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FCA if it violated either a condition of payment or a  
threshold condition of program eligibility or 
participation; and in Massachusetts, the university 
would face FCA liability for violating any one of the 
hundreds of statutory, regulatory, and contractual 
requirements imposed on federal financial aid 
recipients as long as the government deemed that 
requirement “material” to the payment of financial 
aid.   

This uncertainty and inconsistency about 
fundamental aspects of the FCA are inefficient, 
inequitable, and unnecessary.  The Court should 
grant review to determine the circumstances, if any, 
in which Congress intended the FCA to extend to 
contractors that submit accurate claims for payment 
while failing to comply with a background statutory, 
regulatory, or contractual requirement.   

II. THE DECISION BELOW HAS FAR-REACHING 

IMPLICATIONS FOR POSTSECONDARY 

INSTITUTIONS AND THEIR STUDENTS. 

The First Circuit’s expansive understanding of 
the FCA’s scope has profound ramifications for all 
businesses that contract with, or otherwise receive 
funds from, the federal government.  At least when 
doing business in the First and D.C. Circuits, 
government contractors face the daunting specter of 
FCA treble damages and civil penalties whenever 
they violate a statutory, regulatory, or contractual 
requirement that the FCA relator asserts is 
“material” to the government’s payment decisions.  
This includes postsecondary institutions that 
participate in the federal financial aid programs 
established under Title IV of the Higher Education 
Act.  The financial implications for these 
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institutions—and their students—are potentially 
dire.   

A. In order to become eligible to participate in 
Title IV financial aid programs, educational 
institutions must enter into a Program Participation 
Agreement (“PPA”) with the Department of 
Education.  20 U.S.C. § 1094(a).  As part of the PPA, 
schools agree to comply with an extensive set of 
statutory and regulatory requirements, many of 
which have nothing to do with the submission of a 
claim for payment to the government or the payment 
of such claims.  For example, a participating 
institution must prepare an annual report on athletic 
program participation, 34 C.F.R. § 668.47(c), publish 
its graduation statistics annually by July 1, id. 
§ 668.45(a)(5), adhere to federally mandated record 
retention requirements, id. § 668.24, operate a drug 
abuse prevention program for students, id. 
§ 668.14(c)(1), and comply with the Rehabilitation 
Act and Americans with Disabilities Act, see id. 
§ 668.14(a)(1).    

The PPA also conditions a participating 
institution’s initial and continuing eligibility for Title 
IV financial aid funds on the requirement that the 
institution “not provide any commission, bonus or 
other incentive payment based directly or indirectly 
on success in securing enrollments or financial aid.”  
20 U.S.C. § 1094(a)(20); see also 34 C.F.R. 
§ 668.14(b)(22)(ii)(A) (prohibiting merit-based 
adjustments to salaries  that are “based in any part, 
directly or indirectly, upon success in securing 
enrollments or the award of financial aid”) (emphasis 
added).  This restriction on compensation limits how 
educational institutions may compensate their 
recruiters.   
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FCA relators have filed a number of suits 
against postsecondary institutions alleging violations 
of this restriction—even though such violations do 
not financially harm the government (see 
Memorandum from William D. Hansen, Deputy 
Secretary of Education, to Terri Shaw, COO for 
Federal Student Aid (Oct. 30, 2002)), and even 
though nothing in the PPA or federal law makes 
compliance a condition of receiving financial aid 
payments from the government.  See, e.g., United 
States ex rel. Walters v. Educ. Mgmt. Corp., 2:10-CV-
2479 (E.D. Cal. 2010); United States ex rel. Lopez v. 
Strayer Educ. Inc., 1:08-CV-589 (E.D. Va. 2008); 
United States ex rel. Powell v. Am. Intercontinental 
Univ., 1:08-CV-2277 (N.D. Ga. 2008); United States 
ex rel. Torres v. Kaplan Higher Educ., 1:07-CV-5643 
(N.D. Ill. 2007); United States ex rel. Leveski v. ITT 
Educ. Servs., 1:07-CV-867 (S.D. Ind. 2007); United 
States ex rel. Lee v. Corinthian Colleges, 2:07-CV-
1984 (C.D. Cal. 2007); United States ex rel. Urquilla-
Diaz v. Kaplan Univ., 8:07-CV-669 (M.D. Fla. 2007); 
United States ex rel. Bott v. U.S. Educ. Corp., 4:04-
CV-320 (N.D. Cal. 2004); United States ex rel. 
Bowman v. Educ. Am., 4:00-CV-3028 (S.D. Tex. 
2000).3    

None of these suits has yet ended in a final 
judgment of FCA liability against an educational 
institution.  In a particularly stark example of the 
flawed outcomes some courts have reached in 

                                            
 3 Earlier this year, the government intervened for the first 

time in a relator’s FCA suit premised on an alleged incentive 

compensation violation.  United States ex rel. Washington v. 

Educ. Mgmt. Corp., 2:07-CV-461 (W.D. Pa. 2007). 
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implied certification cases, however, the Ninth 
Circuit permitted an FCA claim to proceed against 
the University of Phoenix (“UOP”) based on alleged 
violations of the restriction on incentive 
compensation.  Hendow, 461 F.3d at 1166.  In that 
case, the relators alleged that UOP violated the 
restriction on incentive compensation by paying its 
admissions counselors based on the number of 
students they enrolled and that, as a result of this 
regulatory noncompliance, the financial aid 
applications submitted by UOP—which were 
completely accurate—constituted false claims.  Id. at 
1169.    

The district court granted UOP’s motion to 
dismiss the relators’ complaint, but the Ninth Circuit 
reversed.  The court of appeals held that the relators 
had stated a viable FCA claim under the implied 
certification theory because “compliance with the 
incentive compensation ban is a necessary condition 
of continued eligibility and participation” in the Title 
IV program, 461 F.3d at 1176, even though it is not a 
condition of receiving payment under Title IV once 
program eligibility has been established.  But see 
United States ex rel. Graves v. ITT Educ. Servs., Inc., 
284 F. Supp. 2d 487, 502 (S.D. Tex. 2003) (dismissing 
an FCA suit premised on a violation of the incentive 
compensation restriction because the restriction is 
merely “a condition of eligibility to participate in the 
program, not an express condition of payment of 
specific claims”), aff’d, 111 F. App’x 296 (5th Cir. 
2004).   

The Ninth Circuit’s decision provided a roadmap 
for other relators to file copy-cat suits seeking 
billions of dollars in FCA damages and civil penalties 
from educational institutions based on alleged 
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statutory and regulatory violations that have 
nothing to do with the institution’s eligibility to 
receive payments—and numerous such suits have 
indeed been filed since Hendow was decided.  See 
supra pg. 15. 

The decision below exacerbates that trend and 
further distorts the FCA.  According to the First 
Circuit, a relator need not even allege that an 
educational institution violated a condition of 
program eligibility to state an implied certification 
claim under the FCA; rather, it is sufficient to allege 
that a contractor violated a contractual requirement 
that the government deems “material” to its payment 
decisions.  See Pet. App. 21a-23a.  Based on these 
allegations, a relator’s suit may proceed even though 
the government did not in fact deem the institution’s 
noncompliance “material,” as evidenced by the fact 
that the government did not take any regulatory 
action against it.  See, e.g., 34 C.F.R. §§ 668.84-86 
(authorizing civil penalties, temporary loss of 
eligibility to participate in Title IV programs, and 
permanent termination where an institution violates 
a Title IV requirement).  Such an expansive view of 
FCA liability—which exposes educational 
institutions and government contractors to 
potentially staggering FCA liability based on the 
submission of factually accurate payment requests—
finds no support in the language of a statute that 
targets “false or fraudulent claim[s].”  31 U.S.C. 
§ 3729(a)(1)(A), (a)(1)(B) (emphases added).  

B.  The essentially boundless FCA liability 
authorized in Hendow, the decision below, and other 
lower-court decisions adopting similarly sweeping 
interpretations of the FCA has potentially serious 
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implications for postsecondary institutions and their 
students.   

The prohibition on incentive compensation is just 
one of hundreds of regulations and contractual 
requirements with which institutions participating 
in the Title IV financial aid program agree to comply.  
Unless this Court cabins the increasingly broad 
interpretations of the FCA, postsecondary 
institutions participating in the Title IV financial aid 
program—or any contractor doing business with the 
government, for that matter—will be confronted with 
the alarming prospect of massive FCA liability based 
on noncompliance with obscure statutory, regulatory, 
or contractual requirements wholly unrelated to the 
right to receive payment from the government.  See, 
e.g., United States ex rel. Urquilla-Diaz v. Kaplan 
Univ., No. 09-20756, slip op. at 14 (S.D. Fla. Aug. 17, 
2011) (allowing an FCA claim to proceed based on 
alleged noncompliance with the Rehabilitation Act).  
For example, FCA liability could potentially be 
premised on a violation of the requirement that 
educational institutions participating in the Title IV 
program annually report crime statistics for the past 
three calendar years and publish an annual campus 
security report.  34 C.F.R. § 668.46(b), (c).  Or, 
liability could be based on the failure to properly 
operate a drug abuse prevention program.  Id. 
§ 668.14(c)(1).  Indeed, hundreds of additional 
requirements for participating institutions are set 
forth in the Code of Federal Regulations as well as in 
the PPA that each participating institution is 
required to sign.  See 34 C.F.R. § 668; see also, e.g., 
id. § 668.45(a)(5) (requiring an institution to publish 
its graduation statistics annually by July 1); id. 
§ 668.43(a)(1)(iv) (requiring an institution to publish 
information on estimated transportation costs for 
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students); id. § 668.14(b)(30) (requiring an 
institution to implement measures “to effectively 
combat the unauthorized distribution of copyrighted 
material by users of the institution’s network”); id. 
§ 668.14(c)(2)(i) (requiring an institution to establish 
a campus security policy).  The Department of 
Education further compounded the problem by 
recently promulgating regulations that impose a 
number of additional requirements on postsecondary 
institutions.  See Program Integrity:  Gainful 
Employment—Debt Measures, 76 Fed. Reg. 34,386 
(June 13, 2011).  The decision below effectively 
transforms the FCA into “a blunt instrument to 
enforce compliance with [each of these] . . . 
regulations,” no matter how seemingly trivial or 
technical—which is the very outcome the Second 
Circuit sought to avoid when it restricted the implied 
certification theory to knowing violations of express 
conditions of payment.  Mikes, 274 F.3d at 699.4   

Extending the FCA to encompass noncompliance 
with any of the extensive regulations that typically 
govern participation in federal programs will also 
render superfluous those enforcement mechanisms 
that specifically address fraud in connection with 
such programs.  For example, an institution that 
violates a Title IV requirement, including the 

                                            
 4 The First Circuit’s “materiality” requirement provides little 

protection for FCA defendants.  The government, for example, 

may be able to satisfy this subjective standard whenever a 

government employee is willing to aver, in retrospect, that the 

government would not have paid the contractor’s claim had the 

government known about the alleged statutory, regulatory, or 

contractual violation.  See Sci. Applications Int’l Corp., 626 F.3d 

at 1269. 
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restriction on incentive compensation, may be liable 
for civil penalties of up to $27,500 per violation, 34 
C.F.R. § 668.84, temporarily lose its eligibility to 
participate in the Title IV program, id. § 668.85, or 
be terminated from the program altogether.  Id. 
§ 668.86.  The government can also decline to enter 
into or renew a PPA with such an institution.  See 34 
C.F.R. § 668.14(a)(1).  There is no warrant to distort 
the FCA to supplement these already-powerful 
enforcement tools. 

Moreover, the financial implications of an 
expansive application of the implied certification 
theory are staggering.  See, e.g., Joint Complaint in 
Intervention, United States ex rel. Washington v. 
Educ. Mgmt. Corp., No. 07-461 (W.D. Pa. Aug. 8, 
2011) (alleging, in an FCA complaint, that the 
defendant educational institution and its students 
received more than $11 billion in Title IV financial 
aid funding).  In Hendow, for example, the relators 
argued that UOP was ineligible to participate in the 
Title IV financial aid program based on its alleged 
violation of the restriction on compensation, and that 
the institution was therefore required to pay FCA 
damages totaling three times the amount of money it 
had received as financial aid, as well as a civil 
penalty of between $5,500 and $11,000 for each 
financial aid application it submitted to the 
government.  All told, UOP faced billions of dollars 
in potential FCA liability—even though each 
financial aid application that UOP submitted to the 
federal government was completely accurate and 
truthful on its face and each student for whom aid 
was paid received an education. 

In light of these financially crippling damages 
and civil penalties, many FCA defendants will be 
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unable to withstand the financial risk of litigating 
and going to trial and will face intense pressure to 
settle even those suits in which they have strong 
defenses.  Indeed, a number of FCA suits brought 
recently against educational institutions have been 
settled.  See, e.g., United States ex rel. Shultz v. 
DeVry, Inc., No. 1:07-CV-5425 (N.D. Ill. 2007) 
(settled FCA claim based on allegations of improper 
incentive compensation); United States ex rel. Irwin 
v. Grand Canyon Univ., No. 2:07-CV-01771 (D. Ariz. 
2007) (same); see also United States ex rel. Hendow v. 
Univ. of Phoenix, No. 2:03-CV-457 (E.D. Cal. 2003) 
(settled on remand from the Ninth Circuit).  There is 
accordingly a very real risk that, if the decision 
below and others like it are permitted to stand, the 
FCA will become a virtually unchecked mechanism 
for extorting unwarranted settlements from 
companies doing business with the government.  The 
inevitable result will be a flood of meritless, but 
potentially ruinous, FCA suits against educational 
institutions, resulting in higher tuition rates and 
diminished educational opportunities for students 
and undeserved financial windfalls for relators and 
their counsel. 

Neither that result—nor the expansive 
interpretations of the FCA adopted by the First 
Circuit and other lower courts—find support in the 
text of the FCA, the underlying congressional 
policies, or this Court’s prior FCA jurisprudence.  
This Court has already made clear that the FCA was 
not intended “to reach every kind of fraud practiced 
on the Government.”  McNinch, 356 U.S. at 599.  The 
Court should grant review in this case to ensure that 
the limitations that Congress included in the text of 
the FCA—and that this Court has repeatedly 
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recognized and enforced—are consistently applied 
and respected by lower courts. 

CONCLUSION 

For the foregoing reasons, the petition for a writ 
of certiorari should be granted. 

Respectfully submitted. 
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