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REPLY BRIEF FOR PETITIONERS 
I. THE QUESTION PRESENTED DIRECTLY 

IMPLICATES AN INTRACTABLE SPLIT IN 
THE LOWER COURTS ON AN IMPORTANT 
ISSUE IN THE ADMINISTRATION OF 
CAPITAL-SENTENCING PROCEEDINGS 
1.  The question presented directly implicates an 

intractable and long-standing conflict in the lower 
courts concerning the applicability of the Double 
Jeopardy Clause where the jury is deadlocked but 
indicates that it may have reached a result on the 
most serious of the charges presented to it (whether 
a capital sentence or a greater-included offense).  
Pet. 25-31.  The State concedes that the question 
presented in the greater/lesser-included context is 
“related” to the question presented here, but the 
State argues that “a jury’s selection among various 
sentencing options is unlike a guilty or not guilty 
[verdict] on a particular count,” Opp. 15, and that 
double jeopardy protects against “jeopardy as to an 
‘offense,’” rather than “alternative sentencing op-
tions,” id. at 18-19.  

The State confuses everyday sentencing proceed-
ings with capital-sentencing proceedings, which im-
plicate distinct double jeopardy principles.  Specifi-
cally, capital-sentencing proceedings are an impor-
tant “‘exception’ to the general rule”—the very rule 
cited by the State—“that double jeopardy principles 
have no application in the sentencing context.”  
Monge v. California, 524 U.S. 721, 728 (1998) (cita-
tion omitted); see also Bullington v. Missouri, 451 
U.S. 430, 439 (1981).  That is both because capital-
sentencing proceedings “have the hallmarks of [a] 



2 

 

trial on guilt or innocence,” Bullington, 451 U.S. at 
439, and because of the unique and final nature of 
the death penalty as a punishment, Monge, 524 U.S. 
at 731-32.  Accordingly, this Court has long held that 
the notion that a “verdict of acquittal on the issue of 
guilt or innocence is … absolutely final” is “equally 
applicable” in the capital-sentencing context.  Bull-
ington, 451 U.S. at 445.   

If the double jeopardy consequences of an acquit-
tal apply equally to offenses and capital sentences, it 
follows that resolution of the double jeopardy ques-
tion where the jury appears to be deadlocked on a 
less serious issue but may have reached a decision 
on the greater issue would apply with equal force to 
situations of greater/lesser-included offenses and 
capital sentences.  The State has already recognized 
the parity of these situations, relying on the 
greater/lesser-included offense cases in its briefing 
below.  While it now desires to distance itself from 
those cases, it nevertheless admits that “the ration-
ale and reasoning” of those cases “may have some 
applicability in the capital sentencing context.”  Opp. 
16.  Given that the same double jeopardy question 
arises in both contexts, the decision below further 
entrenches the long-standing conflict in the lower 
courts.  Compare, e.g., Stone v. Superior Court, 646 
P.2d 809 (Cal. 1982), with Blueford v. State, 2011 
Ark. 8 (2011), petition for cert. filed, 79 U.S.L.W. 
3636 (U.S. Apr. 25, 2011) (No. 10-1320). 

2.  This case does not present a “novel issue of 
first impression.”  Opp. 16.  Indeed, the very same 
issue has already been presented in the capital-
sentencing context in another Nevada case.  Daniel 
v. State, 78 P.3d 890, 906 (Nev. 2003) (en banc) (per 
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curiam) (no double jeopardy bar to retrial on death 
penalty where court granted mistrial without first 
granting defendant’s request to poll jury to deter-
mine whether it had rejected the death penalty and 
was deadlocked over lesser sentences).   

To the extent the double jeopardy question has 
not arisen more frequently in the capital-sentencing 
context, that is only because many states do not have 
the death penalty, and of those states that do, most 
maintain schemes like the Pennsylvania capital-
sentencing regime at issue in Sattazahn v. Pennsyl-
vania, 537 U.S. 101 (2003), where the jury considers 
only two penalty options at any given stage of the 
proceeding.  See 42 Pa. Cons. Stat. Ann. § 9711(c)(iv) 
(sentence of either death or life imprisonment); see 
also, e.g., Tex. Penal Code Ann. § 12.31(a) (sentence 
of either death or life imprisonment without parole); 
Ariz. Rev. Stat. § 13-752(a) (bifurcated sentencing 
procedure between jury and judge).  Under such 
schemes, the jury’s deadlock between death and the 
life sentence necessarily demonstrates that it did not 
reach a decision to acquit the defendant of the capi-
tal sentence.  But the fact remains that this issue 
has arisen at least twice in Nevada, and could arise 
in other states with similar procedures, including 
Indiana and Kentucky.  See Ind. Code § 35-50-2-3 & -
9; Ky. Rev. Stat. Ann. § 532.030.  This Court’s re-
peated recognition of the “acute need for reliability 
in capital sentencing proceedings,” combined with 
the fact that this issue recurs in the capital-
sentencing context as well as in the context of 
greater/lesser-included offenses, establishes the need 
for this Court’s review.  Monge, 524 U.S. at 732.  
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3.  The State also tries to distance this case from 
the conflict in the lower courts by mischaracterizing 
petitioner’s argument as whether double jeopardy 
protections apply to the narrow issue of the jury’s 
weighing of aggravating and mitigating circum-
stances.  Opp. 19-20.  Petitioner’s argument is very 
different:  the Double Jeopardy Clause allows the 
State “one full and fair opportunity” to pursue capi-
tal punishment at trial, and once that was initiated, 
petitioner had a “valued right” to a decision on the 
death penalty by the same “particular tribunal” 
unless there was a “manifest necessity” to declare a 
mistrial without seeking a verdict.  Arizona v. Wash-
ington, 434 U.S. 497, 505 (1978).  There was no such 
necessity here—the court easily could have deter-
mined whether the jury had rejected the death pen-
alty option, not because all jurors necessarily agreed 
that mitigating factors outweighed the aggravating 
factor, but because just one juror (or more) had de-
termined that execution was not the appropriate 
punishment under the circumstances.  Nothing more 
is required for acquittal of the death penalty under 
Nevada law (Pet. 20), and there was no manifest 
need to deny petitioner a capital sentence verdict in 
accordance with that standard. 
II. THE STATE’S VEHICLE ARGUMENTS ARE 

UNAVAILING 
1.  The State concedes that the case concerns a 

“federal question,” but it contends that the Ninth 
Circuit’s decision “turned in large part” on Nevada 
state law and capital-sentencing procedures.  Opp. 6.  
The State cites the portion of the en banc majority’s 
opinion concluding that Nevada law did not “auto-
matically entitle” petitioner to poll the deadlocked 
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jury as to whether it had actually reached a verdict 
on the death penalty, or even provide a “procedural 
mechanism” for doing so.  Id. (citing Pet. App. 20a-
21a).  But the Ninth Circuit’s discussion of Nevada 
law was entirely independent of its analysis of the 
federal constitutional question—namely, whether 
the Double Jeopardy Clause precluded a second trial 
on the death penalty given the first court’s failure to 
ascertain whether the jury had in fact reached a de-
cision on the death penalty before declaring a mis-
trial.  Compare Pet. App. 18a-21a (evaluating 
whether Nevada law allows for partial verdicts), 
with id. at 21a-31a (evaluating whether the Double 
Jeopardy Clause entitles petitioner to poll the jury).  
The fact that state law proves inadequate for pro-
tecting a constitutional right can hardly mean that 
the right does not exist.  Nevada law did not, in fact, 
prohibit the trial court from determining whether 
the jury had reached a decision whether to impose 
the death penalty, see id. at 50a, but even if it did, 
that would only raise the constitutional question, not 
answer it.   

The same is true of the State’s contention (Opp. 
11) that there is “considerable disagreement” about 
the legal effect, under Nevada law, of the special 
verdict forms the jury signed and submitted to the 
trial court before the court declared the mistrial.  
First, there is no “disagreement” about the legal ef-
fect of the forms—the Ninth Circuit recognized that 
petitioner “has never argued … that the jury’s par-
tially completed verdict forms … constitute a partial 
verdict in his favor.”  Pet. App. 21a n.9.  Second, 
even if there were disagreement, the question pre-
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sented by this case is not what Nevada state law 
provides, but what the U.S. Constitution requires. 

The State also asserts that “confusion” under Ne-
vada law concerning the process by which a jury 
weighs aggravating and mitigating factors will 
“thwart[]” the “Court’s ability to reach the federal 
question.”  Opp. 11-12.  Not so.  Any supposed “con-
fusion” about what burden of proof applies to the 
weighing process has nothing to do with the question 
whether a second death-penalty proceeding may be 
held when the court failed to ascertain whether the 
jury in the first proceeding had reached a capital-
sentence verdict.  Because “an acquittal on the mer-
its bars retrial even if based on legal error,” Arizona 
v. Rumsey, 467 U.S. 203, 211 (1984), what matters is 
simply whether there was an “acquittal on the mer-
its,” not whether the jury applied an incorrect stan-
dard in reaching its verdict. 

2.  The State next contends that the question pre-
sented in the petition was not “sufficiently preserved 
or developed in the record below.”  Opp. 12.  But pe-
titioner raised the issue at the earliest opportunity 
by requesting the poll in the trial court to ascertain 
whether the jury had reached a verdict, and he 
pressed the manifest-necessity issue in his federal 
habeas petition.  See, e.g., 9th Cir. E.R. 12 (habeas 
petition) (“[T]here was no manifest necessity for the 
mistrial and discharge of the jury in this case.”).  
This Court will consider a question so long as it was 
“pressed or passed on” below, United States v. Wil-
liams, 504 U.S. 36, 42 (1992), and the State concedes 
both that petitioner pressed the issue in the Ninth 
Circuit and that the Ninth Circuit expressly passed 
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on it, Opp. 12.  The question thus is properly before 
this Court for review. 

3.  There is likewise no merit to any of the four 
points the State offers to show that this case de-
pends on “unique” circumstances that “are not likely 
to re-occur.”  Opp. 12.   

First, the double jeopardy question here did not 
arise merely as the result of inadequate verdict 
forms that did not permit the jury to report the out-
come of the aggravating/mitigating factor “weighing” 
process.  Opp. 13.  As explained supra, this case is 
not about the jury’s weighing determination, but 
whether the jury reached a final determination 
about the death penalty.  And the State itself con-
tends that Nevada law prohibits partial verdicts in 
capital-sentencing proceedings (Opp. 18), so there is 
little likelihood that the State will agree to forms in 
future cases allowing for partial verdicts. 

More generally, the State’s suggestion that the 
issue can be avoided in future cases by better proce-
dures ignores the basic fact that petitioner sought 
measures, including bifurcation and a jury poll, to 
avoid the issue in this very case, and the State op-
posed each of those requests.  There is every reason 
to assume that in future cases the State will con-
tinue to oppose defendants’ efforts to avoid the con-
stitutional problem that arose here. 

Second, review is not hindered by the fact that 
the two jury notes indicating the deadlock between 
life with the possibility of parole and life without the 
possibility of parole are not in the record.  The trial 
court directed that the notes be entered into the re-
cord, but, inexplicably, they were not.  See Pet. App. 
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4a n.1, 230a.  The trial court, however, summarized 
the juror notes:  “For the record, we had two notes 
from two different jurors indicating that the jury 
was deadlocked between life with and life without.”  
Id. at 230a.  Most important, the State has never 
disputed the court’s summary of the notes, and it of-
fers no disagreement here.  Given that the substance 
of the notes is unambiguous and undisputed, the 
trial court’s recordkeeping error should not preclude 
this Court from considering petitioner’s very serious 
argument that the State cannot now constitutionally 
pursue the death penalty in a second sentencing pro-
ceeding.   

Third, there is no confusion in the record con-
cerning the juror affidavits.  Opp. 13-14.  Three of 
them stated that the affiant juror had determined at 
trial that the mitigating factors outweighed the ag-
gravating factors, see Pet. App. 239a, 242a, 245a, 
and a fourth stated that “[t]he death penalty was 
never ‘off the table’ as a potential punishment option 
for me as a juror,” id. at 246a (emphasis added).  As 
petitioner has explained, the affidavits do not actu-
ally conflict, because Nevada law forecloses the 
death penalty if any individual juror concludes that 
the mitigating factors outweigh the aggravating fac-
tors, even if other jurors reach the opposite conclu-
sion.  See Pet. 12 n.2, 20 & n.5; see also Evans v. 
State, 28 P.3d 498, 517 (Nev. 2001).   

Additionally, petitioner did not argue before the 
Ninth Circuit, and does not contend in this Court, 
that the affidavits constitute official verdicts or oth-
erwise establish the basis for barring a second death-
penalty proceeding.  To the contrary, just like the 
Ninth Circuit in its en banc majority opinion, peti-
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tioner merely referenced the juror affidavits to “ex-
plain the full context and procedural history of the 
case.”  Pet. App. 9a n.4.  

Fourth, it is irrelevant that petitioner’s pretrial 
motion to bifurcate his sentencing proceedings did 
not invoke a “constitutional right to a death eligibil-
ity verdict.”  Opp. 14.  The question here is whether 
a second sentencing proceeding can include pursuit 
of a capital sentence when a mistrial in the first pro-
ceeding was declared without any attempt to ascer-
tain whether the jury had reached a determination 
on the death penalty.  It is the Double Jeopardy 
Clause, and not petitioner’s bifurcation motion, that 
prevents the State from again seeking the death 
penalty in a future penalty-phase proceeding.  Peti-
tioner has never contended that his double jeopardy 
right was predicated on bifurcation.  Indeed, he only 
pointed out the bifurcation motion in response to 
Chief Judge Kozinski’s initial concurring opinion, 
which suggested that such a motion could have 
changed his vote and thus altered the outcome of the 
en banc proceeding. 

4.  Finally, the State asserts that the decision be-
low was correct on the merits.  Opp. 13-14.  These 
jurisdictional papers are not the place for a full dis-
cussion of those arguments.  The Court instead 
should grant plenary review for a thorough consid-
eration, especially given that close scrutiny of le-
gitimate constitutional claims is especially war-
ranted when the death penalty is at issue.  See Kyles 
v. Whitley, 514 U.S. 419, 422 (1995). 

The errors in the State’s analysis, however, can 
be briefly summarized.  The State first contends that 
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retrial here is permissible because under this Court’s 
precedents, a jury deadlock on a capital sentence is 
simply “a non-decision and not an acquittal of any 
particular sentence.”  Opp. 14.  But in the case on 
which the State relies, Sattazahn v. Pennsylvania, 
537 U.S. 101 (2003), the jury had before it only two 
sentencing options—the death penalty and life im-
prisonment—and it deadlocked between them.  As 
explained above, supra at 3, the jury’s deadlock in 
that case necessarily meant that it had not reached a 
decision whether to impose a death sentence.  Here, 
by contrast, the jury could well have reached a final 
decision not to impose the death penalty, and then 
deadlocked between the lesser penalties of life with 
and life without the possibility of parole.  Indeed, the 
jury’s notes strongly suggest that is exactly what 
happened.  In that situation, there can be no mani-
fest necessity to declare a mistrial without ascertain-
ing whether the jury in fact reached the decision the 
available evidence suggests it reached. 

The State also asserts that “[d]ouble jeopardy 
only bars re-trial of the death penalty when a life 
sentence was previously imposed based upon a fail-
ure to find any aggravating circumstances at all.”  
Opp. 14.  That assertion cannot be reconciled with 
Bullington, where retrial for a capital sentence was 
barred even though the initial sentencing jury de-
clined to impose a capital sentence without giving 
any indication that its decision was based on the fail-
ure to find an aggravating circumstance.  See State 
ex rel. Westfall v. Mason, 594 S.W.2d 908, 913 (Mo. 
1980) (rejecting as “without merit for a number of 
reasons” the contention that jury’s imposition of life 
sentence resulted from failure to find an aggravating 
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circumstance), rev. sub nom. Bullington, 451 U.S. at 
430.  Because the jury here was free under Nevada 
law to reject the death penalty despite finding an 
aggravating factor, and because the evidence showed 
that the jury had done just that, the court’s failure to 
ascertain whether a death penalty verdict was actu-
ally reached before declaring a mistrial bars the 
State from pursuing the death penalty in a second 
sentencing proceeding. 

CONCLUSION 
The petition for a writ of certiorari should be 

granted. 
Respectfully submitted, 
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