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QUESTIONS PRESENTEDKuntrell Jackson has been sentenced to life imprisonment without thepossibility of parole for an offense committed when he was fourteen years old.  He isone of only 73 fourteen-year-olds serving such a sentence throughout the UnitedStates.  His case presents an ideal vehicle for this Court’s consideration of the questionleft undecided by Graham v. Florida and Sullivan v. Florida – whether the EighthAmendment forbids a life-without-parole sentence for a young juvenile convicted of ahomicide offense – because, while Kuntrell’s offense did involve a homicide, he wasconvicted only on the theory that he was an accomplice to a robbery in which an olderboy shot a shop attendant.  Kuntrell himself did not commit the killing and was notshown to have had any intent or awareness that the attendant would be shot.  Therobbery “plan,” such as it was, was spur-of-the-moment, formed just before the robbery,while Kuntrell, his cousin, and another older teen were walking together through ahousing project.  Because Arkansas law made a life-without-parole sentence mandatoryupon Kuntrell’s homicide conviction, neither his age nor any of these other mitigatingcircumstances could be considered by his sentencer.  Under these circumstances, the questions presented are:1. Does imposition of a life-without-parole sentence on a fourteen-year-old childconvicted of homicide violate the Eighth and Fourteenth Amendments’ prohibitionagainst cruel and unusual punishments, when the extreme rarity of such sentences inpractice reflects a national consensus regarding the reduced criminal culpability ofyoung children?2. Does such a sentence violate the Eighth and Fourteenth Amendments when itis imposed upon a fourteen-year-old who did not personally kill the homicide victim,did not personally engage in any act of physical violence toward the victim, and wasnot shown even to have anticipated, let alone intended, that anyone be killed? 3. Does such a sentence violate the Eighth and Fourteenth Amendments when itis imposed upon a fourteen-year-old as a result of a mandatory sentencing scheme thatcategorically precludes consideration of the offender’s young age or any othermitigating circumstances?
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_______________________________PETITION FOR CERTIORARI________________________________Kuntrell Jackson respectfully petitions for a writ of certiorari to review thejudgment of the Arkansas Supreme Court.OPINIONS BELOWThe opinion of the majority of the Arkansas Supreme Court, together with aconcurring opinion by one Justice and a dissenting opinion by two Justices, is reportedat 2011 Ark. 49 and is attached as Appendix A.  The order of the Jefferson CountyCircuit Court is unreported and is attached as Appendix B.JURISDICTIONThe judgment of the Arkansas Supreme Court was entered on February 9, 2011. Jurisdiction is invoked pursuant to 28 U.S.C. §1257(a).RELEVANT CONSTITUTIONAL PROVISIONSThe Eighth Amendment to the United States Constitution provides:Excessive bail shall not be required, nor excessive finesimposed, nor cruel and unusual punishments inflicted.The Fourteenth Amendment to the United States Constitution provides inpertinent part:No state shall . . . deprive any person of life, liberty, orproperty, without due process of law; nor deny any personwithin its jurisdiction the equal protection of the laws.STATEMENT OF THE CASEIn Graham v. Florida, 130 S. Ct. 2011 (2010), this Court held that the Eighth1



and Fourteenth Amendments prohibit sentencing an adolescent of seventeen oryounger to be imprisoned for life, with no possibility of consideration for parole, as thepunishment for a nonhomicide offense.  The Court in Graham did not address thequestion whether such a sentence would be constitutionally permissible for a homicideoffense.  That question will eventually need to be authoritatively resolved by a decisionof this Court because – as illustrated by Kuntrell Jackson’s present petition and by thecertiorari petition being filed today on behalf of Evan Miller in Alabama – state courtsare holding that Graham has no implications for homicide sentencing, even when thejuvenile offender is as young as fourteen.In the wake of the lower courts’ constrictive applications of Graham,  KuntrellJackson’s case offers an exceptionally good setting for the Court’s consideration of theissue that Graham left unresolved, together with a pair of closely related issues.  Yes,Kuntrell Jackson stands convicted of murder as a result of his participation in arobbery in which the victim’s death occurred.  But Kuntrell’s personal culpability forthe events leading to that tragic outcome cannot rationally be regarded as any greaterthan Terrance Graham’s culpability.  Unlike Terrance Graham, Kuntrell never helda weapon in his hand; he did not offer any physical violence to the victim of thestorefront robbery in which she was shot to death by one of his older companions; therobbery itself was impetuous rather than preplanned; the prosecution did not contend– and under Arkansas’ accomplice-liability and felony-murder it rules was not obligedto prove – that Kuntrell intended or expected any shooting; and Kuntrell was threeyears younger than Terrance Graham.  And none of these circumstances could even be2



considered in mitigation by Kuntrell’s sentencer, because Arkansas law prescribed amandatory life-without-parole sentence based solely on the crime-of-conviction.  Yet,over two dissents (and despite a third Justice’s discontent with the mandatorycharacter of Kuntrell’s sentence), the Arkansas Supreme Court used Kuntrell’s case notonly to curb Graham’s constitutional rule but to produce a result flatly at odds withGraham on the facts of both cases.  With respect, such a drastic abridgment of  Grahamshould not be left unreviewed by this Court. A. The Rarity of Life Without Parole Sentences for Young AdolescentsNationwide, Kuntrell Jackson is one of only seventy-three children age fourteenor younger who have been condemned to die in prison through sentences of life withoutparole.   In the vast majority of states, no child Kuntrell’s age has ever received such1
a sentence. Only eighteen states have imposed such sentences on children fourteen oryounger.   In ten of these states, no more than one or two children Kuntrell’s age have2

Equal Justice Initiative, Cruel and Unusual: Sentencing 13- and 14-Year-Old1C h i l d r e n  t o  D i e  i n  P r i s o n  2 0  ( 2 0 0 7 ) ,  a v a i l a b l e  a thttp://www.eji.org/eji/files/20071017cruelandunusual.pdf.  Since the publication of thisreport, while a handful of these children have obtained relief from their convictions orsentences, including under this Court’s decision in Graham v. Florida, 130 S. Ct. 2011(2010), there have also been a few new sentences imposed.  Thus, this number remainsfairly constant at just over seventy children.Cruel and Unusual at 20.  This report identified eighteen states, in addition to2Arkansas, where thirteen- or fourteen-year-olds have been sentenced to death inprison.  A total of eighteen states, not nineteen, is more relevant to this Court’sanalysis because California statutorily prohibited the imposition of life imprisonmentwithout parole on a defendant under age sixteen who is convicted of first-degreemurder, Cal. Pen. Code, § 190.5(b), and also no longer permits fourteen-year-olds to besentenced to life without parole for any offense, see In re Nunez, 93 Cal. Rptr. 3d 242(Cal. Ct. App. 2009). 3



been sentenced to life imprisonment without parole.  Internationally, the United Statesis the only country in the world where death-in-prison sentences have been imposedon young adolescents.3
These seventy-three cases represent just a tiny fraction of cases in whichchildren fourteen or younger could have received such sentences.  According to theFBI’s Uniform Crime Statistics, since 1990, 3,632 children age fourteen or youngerwere arrested for homicide.   Yet only fifty-eight children that age have been sentenced4

to life without parole for homicide offenses during the same period, representing lessthan two percent of those arrested.B. Kuntrell’s Background, Offense, and Conviction.Kuntrell Jackson grew up in public housing projects in Blytheville, Arkansas,an impoverished community notable for drugs and violence, including severalshootings.  (App.R. 9.)   Kuntrell’s biological father abandoned the family before5
Kuntrell’s birth and never played a significant role in Kuntrell’s life.  Id.  A longtimeboyfriend of Kuntrell’s mother, one Leander Bobo, was the closest thing Kuntrell had

See Connie De La Vega & Michelle Leighton, Sentencing Our Children to Die3in Prison: Global Law & Practice, 42 U.S.F. L. Rev. 983, 990 (2008).This total is based on the Department of Justice Uniform Crime Reports for41990 to 2009.  See generally U.S. Dept. of Justice, Uniform Crime Reports:  Crime inthe United States, http://www.fbi.gov/ucr/ucr.htm. The underlying data for each yearis found in the report for that year at Table 38.Citations to the record on appeal are designated as “(App.R. ).”  Citations to the5clerk’s record at trial are designated as “(C. ),” and citations to the trial record aredesignated as “(R. ).”  4



to a father figure.  Bobo was an abusive alcoholic who drained the family’s resources. Id.  Kuntrell’s mother was sent to prison for shooting and injuring a neighbor whenKuntrell was about six years old.  Id.  When Kuntrell was about  thirteen years old, hisolder brother Douglas was also imprisoned for shooting someone.  (App.R. 9-10.)  Notlong after this, Bobo left the family; two of Kuntrell’s teenage sisters became pregnant;and several other relatives were incarcerated.  (App.R. 10.)  After Kuntrell was indicted in the present case – on one count of capital felonymurder pursuant to Arkansas Code § 5-10-101, and one count of aggravated robberypursuant to Arkansas Code § 5-12-103 (C. 3-4), the presiding judge at a preliminaryhearing described his mental capacity as “borderline or near borderline.”  (App.R. 28.) Kuntrell’s inability to engage in abstract reasoning places his mental functioning atthe 4th percentile compared to children his age.   (App.R. 27.)  The felony-murder and robbery charges were based on an incident that occurredon November 18, 1999, only seventeen days past Kuntrell’s fourteenth birthday. According to the state’s evidence at trial, Kuntrell and two older boys named DerrickShields and Travis Booker (Kuntrell’s cousin) were walking through a housing projecttogether when the three began discussing the idea of robbing a local video store.  SeeJackson v. State, 194 S.W.3d 757, 758 (Ark. 2004).  Thereafter, Kuntrell became awarethat Shields was carrying a shotgun in his coat sleeve.  Id.  When they arrived at thestore, the other two boys entered, while Kuntrell decided to remain outside.  Id.  Inside,Shields pointed the gun at the store clerk and demanded money six or seven times.  Id.at 758-59.  The clerk refused each demand.  Id. at 759.  During this exchange, Kuntrell5



entered the store.  Id.  When the clerk threatened to call the police, Shields shot andkilled her.  Id.  The boys ran from the store.  Id.  They did not take any money.  Id.Kuntrell was convicted of capital murder and aggravated robbery on July 19,2003, following a two-day trial.  (R. 357.)  The judge, legally barred from consideringKuntrell’s level of involvement in the offense or his background, imposed a mandatorysentence of life without the possibility of parole for the capital murder conviction.  (R.6
359-61.)C. Procedural History of the Judgment in IssueBased on this Court’s decision in Roper v. Simmons, 543 U.S. 551 (2005),Kuntrell filed a petition for a writ of habeas corpus under Arkansas Code § 16-112-101et seq., in the Jefferson County Circuit Court on January 8, 2008.  Kuntrell assertedin the petition that the Eighth and Fourteenth Amendments prohibit a mandatorysentence of life-without-parole for a fourteen-year-old child who was not the triggerperson and who did not intend to kill.  The state filed a motion to dismiss.  Followinga non-evidentiary hearing, the circuit court granted the state’s motion on September17, 2008, ruling that Kuntrell’s constitutional claims did not go to the jurisdiction ofthe convicting court and were therefore not cognizable in state habeas.  See AppendixB. Kuntrell filed a timely appeal to the Arkansas Supreme Court on March 27,2009.  While the case was pending, this Court decided Graham v. Florida, 130 S.Ct.

The trial court did not sentence Kuntrell for the aggravated robbery conviction. 6Jackson, 194 S.W.3d at 759. 6



2011 (2010), holding that juveniles cannot be sentenced to life without parole fornonhomicide offenses.  On June 16, 2010, Kuntrell filed a motion requesting leave fromthe supreme court to brief the impact of Graham on Kuntrell’s appeal.  The courtgranted Kuntrell’s motion on August 6, 2010.  Kuntrell filed his brief on August 21,2010.  It advanced three arguments based on Graham.  First, Graham confirmedKuntrell’s basic submission that juveniles sentenced to life imprisonment withoutparole could maintain  categorical challenges to their sentences under the Eighth andFourteenth Amendments.  Second, Graham’s recognition that a young person’s agemust constitutionally be considered at sentencing prohibited mandatory sentences oflife without parole for juveniles.  Third, because Kuntrell did not commit the shooting and did not intend the victim’s death, Graham invalidated his life-without- parolesentence.The Arkansas Supreme Court affirmed Kuntrell’s sentence on February 9, 2011. Jackson v. Norris, No. 09-145, 2011 WL 478600 (Ark. Feb 9, 2011).  Unlike the lowerstate court, it entertained and rejected Kuntrell’s federal constitutional claims on themerits.D. The State Supreme Court RulingSquarely addressing Kuntrell’s Eighth and Fourteenth Amendment claims, theArkansas Supreme Court concluded that “the [United States Supreme] Court’sholdings in Roper and Graham are very narrowly tailored to death-penalty casesinvolving a juvenile and life-imprisonment-without-parole cases for nonhomicideoffenses involving a juvenile.”  A four-justice majority therefore  “decline[d] to extend7



the Court’s bans to  homicide cases involving a juvenile where the death penalty is notat issue.”  Id.  Justices dissented from the court’s judgment.  Id. (Danielson, J., joinedby Corbin, J., dissenting).  The dissent concluded that Graham rendered Kuntrell’ssentence unconstitutional because the state failed to prove that he had any intent tokill.  Id. (citing Graham, 130 S.Ct. at 2018).  The dissenters emphasized that Kuntrell’srole in the offense was equal to or less than that of Terrance Graham.  Id.  In addition,they observed that the mandatory sentence imposed upon Kuntrell did not takeaccount of Kuntrell’s young age or other mitigating circumstances, as is  requiredunder Graham.  Id. (citing Graham, 130 S.Ct. at 2031).  A third justice wrote aseparate concurrence to note his agreement with Kuntrell’s submission that, in thecase of a juvenile convicted of felony murder, the sentencer should not be permitted toimpose a sentence of life without the possibility of parole in the absence of a procedurefor considering aggravating and mitigating evidence.  Id. (Brown, J., concurring).  Theconcurrence noted that such individualized consideration in Kuntrell’s case “may wellhave convinced the jury that life without parole was too severe and not appropriate inlight of Jackson’s age and circumstances.”  Id. REASONS FOR GRANTING THE WRITI. REVIEW SHOULD BE GRANTED TO DECIDE THE QUESTIONUNRESOLVED BY GRAHAM v. FLORIDA AND SULLIVAN v. FLORIDA,WHETHER A LIFE-WITHOUT-PAROLE SENTENCE IMPOSED UPON AFOURTEEN-YEAR-OLD CHILD FOR THE CRIME OF MURDERCONSTITUTES CATEGORICALLY CRUEL AND UNUSUAL PUNISHMENTTHAT VIOLATES THE EIGHTH AND FOURTEENTH AMENDMENTS.When this Court in Graham v. Florida began consideration of the
8



constitutionality of sentencing youthful offenders to lifelong imprisonment with nopossibility of ever being considered for release, it took instruction from the well-informed contemporary understanding of the common characteristics of young peoplethat had informed its earlier decision in Roper v. Simmons.  It cited scientific studiesof adolescent brain structure and functioning which confirm the daily experience ofparents everywhere that teenagers are still undeveloped personalities, labile andsituation-dependent, impulse-driven, peer-sensitive, and largely lacking in themechanisms of self-control which almost all of them will gain later in life.  It was thesecommon features of youth that led the Court to conclude that juveniles under eighteenpossess an inherently “lessened culpability,”  Graham v. Florida, 130 S.Ct. 2011, 2026(2005) (citing Roper v. Simmons, 543 U.S. 551, 569-70 (2005)) and “are less deservingof the most severe punishments [than adults].”  Id.  Logically the same teachings of science, commonsense observations of teenbehavior, and moral reasoning compel two additional conclusions:  One is thatadolescents’ degree of “lessened culpability” cannot rationally be supposed to be crime-specific – more lessened in the case of home-invasion robbery, for example, than in thecase of robbery-murder.  The second is that, by every measure deemed relevant inRoper and Graham, children under fifteen are a distinct and distinctly less culpableclass as compared with older juveniles.  Moreover, national statistics demonstrate thatchildren fourteen or younger are particularly rarely sentenced to die in prison.  Theseconsiderations manifestly call into question the decision of the Arkansas SupremeCourt in Kuntrell Jackson’s case that the constitutional holdings of Roper and Graham9



allow the imposition of a life-without-parole sentence on a fourteen-year-old convictedof homicide.A. The Court’s Reasoning in Graham Requires the Conclusion thatSentencing Children of Fourteen and Under to Life ImprisonmentWith No Possibility of Parole Violates the Eighth and FourteenthAmendments.Following Roper, this Court in Graham recognized three defining characteristicsof youth, which together establish that “juvenile offenders cannot with reliability beclassified among the worst offenders.”  Graham, 130 S.Ct. at 2026 (quoting Roper, 543U.S. at 569) (quotations omitted).  Relative to adults, juveniles demonstrate a “lack ofmaturity and an underdeveloped sense of responsibility . . . are more vulnerable orsusceptible to negative influences and outside pressures, including peer pressure; andtheir characters are not as well formed.”  Id. (quoting Roper, 543 U.S. at 569-70).  Each of these characteristics applies with greater force to the subset of childrenfourteen and younger.  Relying on recent advances in our society’s understanding ofbrain development, the Court noted that “parts of the brain involved in behaviorcontrol continue to mature through late adolescence.”  Graham, 130 S.Ct. at 2026. Thus, younger children lag behind their older teenage counterparts in maturity.  Thisimplication is thoroughly documented by systematic child development studies andwidely recognized by child-protective laws, including those which aim to protectchildren against the consequences of their own underdeveloped judgment. 

10



1.  Scientific Research Firmly Supports the Legal Recognition thatFourteen-Year-Old Children Are Developmentally Different fromOlder Teens in Constitutionally Relevant Ways.Extensive scientific research supports the legal recognition of young adolescenceas a distinct developmental period.  Relative to the cognition of adults and even olderadolescents, young teenage judgment is handicapped in nearly every conceivable way: young adolescents lack life experience and background knowledge to inform theirchoices; they struggle to generate options and to imagine consequences; and, perhapsfor good reason, they lack the necessary self-confidence to make reasoned judgmentsand stick by them.   Even when compared to twelfth graders (rather than adults),7
eighth graders show relative deficiencies in imagining risks and future consequences.  8
At fourteen, the major transformation in brain structure that will result in a

See B. Luna, The Maturation of Cognitive Control and the Adolescent Brain,7in From Attention to Goal-Directed Behavior 249, 252–56 (F. Aboitiz & D. Cosmellieds., 2009) (cognitive functions that underlie decision-making are undeveloped in earlyteens:  processing speed, response inhibition, and working memory do not reachmaturity until about 15); Elizabeth Cauffman & Laurence Steinberg, (Im)maturity ofJudgment in Adolescence: Why Adolescents May be Less Culpable than Adults, 18Behav. Sci. &  Law 741, 756 (2000) (significant gains in psychosocial maturity takeplace after 16); Leon Mann et al., Adolescent Decision-Making, 12 J. Adolescence 265,267–70 (1989) (Young adolescents show less knowledge, lower self-esteem as decision-maker, produce less choice options, and are less inclined to consider consequences thanmid-adolscents); Jari-Erik Nurmi, How Do Adolescents See Their Future? A Reviewof the Development of Future Orientation and Planning, 11 Dev. Rev. 1, 12 (1991)(planning based on anticipatory knowledge, problem definition, and strategy selectionused more frequently by older adolescents than younger ones).Catherine C. Lewis, How Adolescents Approach Decisions, 52 Child Dev. 538,8543 (1981); see also Bonnie L. Halpern-Felsher & Elizabeth Cauffman, Costs andBenefits of a Decision:  Decision-Making Competence in Adolescents and Adults, 22 J.Applied Dev. Psychol. 257, 271 (2001) (noting important differences in decision-makingcompetence of early adolescents and older teenagers).11



sophisticated system of circuitry between the frontal lobe and the rest of the brain,enabling adults to exercise cognitive control over their behavior, is barely underway.9

See Luna, supra note 7, at 257; see also Thomas J. Whitford et al., Brain9Maturation in Adolescence, 28 Human Brian Mapping 228, 228 (2007) (adolescence is“peak period of neural reorganization”).  At the core of this transformation are co-occurring increases in white matter (myelination) and decreases in gray matter(synaptic pruning).  Jay N. Giedd, Structural Magnetic Resonance Imaging of theAdolescent Brain, 1021 Annals N.Y. Acad. Sci. 77, 77–83 (2004).  Myelination increasesthe efficiency of information processing and supports the integration of the widelydistributed circuitry needed for complex behavior – it is the wiring of connectionsamong and between the frontal regions and the rest of the brain.  Immaturemyelination is thought to make adolescents vulnerable to impulsive behavior, whilethe increased processing speed facilitated by myelination facilitates cognitivecomplexity.  Charles Geier & Beatriz Luna, The Maturation of Incentive Processingand Cognitive Control, 93 Pharmacol. Biochem. Behav. 212, 216 (2009); see also Giedd,supra, at 80 (during myelination transmission time between neurons is increased upto 100 times).  White matter in the brain increases in a linear fashion, such that olderadolescents and adults benefit from a greater number of myelinated neurons thanyounger teens.  Giedd, supra, at 80.Cortical gray matter is thickest early in adolescence.  Id. at 82.  Later in theteenage years, this cortical gray matter undergoes significant “pruning,” making moreefficient that part of the brain responsible for inhibiting impulses and assessing risk. Id.; see also Tracy Rightmer, Arrested Development: Juveniles’ Immature Brains MakeThem Less Culpable than Adults, 9 Quinnipiac Health L.J. 1, 12 (2005); L.P. Spear,The Adolescent Brain and Age-Related Behavioral Manifestations, 24 Neurosci. &Biobehav. Rev. 417, 439 (2000). Pruning typically is not complete until middle to late adolescence, and the partsof the brain that control executive functioning and process risk do not finishmyelinating until late adolescence or early adulthood.  Jay N. Giedd et al., BrainDevelopment During Childhood and Adolescence: a Longitudinal MRI Study, 2 NatureNeurosci. 861, 862 (1999); see also Elizabeth R. Sowell et al., In Vivo Evidence for Post-Adolescent Brain Maturation in Frontal and Striatal Regions, 2 Nature Neurosci. 859,860 (1999) (in longitudinal study of brain development, finding prefrontal cortex losesgray matter only at end of adolescence); Beatriz Luna & John A. Sweeney, TheEmergence of Collaborative Brain Function, 1021 Annals N.Y. Acad. Sci. 296, 301(2004).  These “patterns of development in the prefrontal cortex, which is active duringthe performance of complicated tasks involving long-term planning and judgment anddecision making, suggest that these higher order cognitive capacities may be immature12



Early teenagers’ incapacity  for  responsible decisionmaking is closely related toadolescent risk-taking.   A “rapid and dramatic increase in dopaminergic activity10
within the socioemotional system around the time of puberty” drives the youngadolescent toward increased sensation-seeking and risk-taking; “this increase inreward seeking precedes the structural maturation of the cognitive control system andits connections to areas of the socioemotional system, a maturational process that isgradual, unfolds over the course of adolescence, and permits more advanced self-regulation and impulse control.”   “The temporal gap between the arousal of the11
socioemotional system, which is an early adolescent development, and the fullmaturation of the cognitive control system, which occurs later, creates a period of

well into late adolescence.”  Laurence Steinberg & Elizabeth S. Scott, Less Guilty byReason of Adolescence, 58 Am. Psychologist 1009, 1013 (2003).  Indeed, the brain doesnot appear to finish growing completely until late adolescence.  Elizabeth R. Sowell etal., Localizing Age-Related Changes in Brain Structure Between Childhood andAdolescence Using Statistical Parametric Mapping, 9 NeuroImage 587, 596 (1998); seealso Halpern-Felsher & Cauffman, supra note 8, at 271 (“Importance progress in thedevelopment of decision-making competence occurs sometime during late adolescence.. . .”). See, e.g., Laurence Steinberg, Risk-Taking in Adolescence: New Perspectives10from Brain and Behavioral Science, 16 Current Dir. Psychol. Sci. 55, 56–58 (2007);Geier & Luna, supra note 9, at 218; Ann E. Kelley et al., Risk Taking and NoveltySeeking in Adolescence, 1021 Annals N.Y. Acad. Sci. 27, 27 (2004).  The literaturedocumenting adolescents’ proclivity for risk-taking is too extensive even to summarizewithin the compass of this brief.Laurence Steinberg, Elizabeth Cauffman, et al., Age Differences in Sensation11Seeking and Impulsivity as Indexed by Behavior and Self-Report, 44 Dev. Psychol.1764, 1764 (2008). 13



heightened vulnerability to risk taking during middle adolescence.”   The dangers12
created by this gap are compounded by the fact that, while all adolescents are morepeer-oriented than adults, vulnerability to peer pressure, especially for boys, appearsto increase during early adolescence to an all-time high in eighth grade.   It may fairly13
be said that extreme vulnerability to peer influence (especially when it is to dosomething bad) is a defining characteristic of young adolescence,  reflected in the factthat it is statistically aberrant for boys to refrain from minor criminal behavior duringthis period.   Fortunately, most teens grow out of this behavior as a predictable part14
of the maturation process.15

Young teens, to a greater extent than older teens, are also handicapped by their
Laurence Steinberg, Adolescent Development and Juvenile Justice, 5 Ann. 12Rev. Clinical Psychol. 459, 466 (2009).Laurence Steinberg & Susan B. Silverberg, The Vicissitudes of Autonomy in13Early Adolescence, 57 Child Dev. 841, 848 (1986); id. at 846 (autonomy in the face ofpeer pressure has been shown to decline during early adolescence, “especially for boys,and especially when the pressure is to do something wrong”); see also Mann supra note7, at 267–268, 274 (early adolescence associated with greatest conformity to peer grouppressure); Steinberg, Risk-Taking, supra note 10, at 57 (susceptibility to antisocial peerinfluence peaks in mid-adolescence); N. Dickon Reppucci, Adolescent Development andJuvenile Justice, 27 Am. J. Community Psychol. 307, 318 (1999) (social conformitypeaks around age 15)Spear, supra note 9, at 421; Reppucci, supra note 13, at 319.14
Spear, supra note 11, at 421 (adolescent experimentation in risk-taking is15transient for most individuals); Daniel Seagrave & Thomas Grisso, AdolescentDevelopment and the Measurement of Juvenile Psychopathy, 26 L. & Human Behav.219, 229 (2002) (defying rules is part of adolescent experimentation with autonomy andidentity development, and many youths who manifest “deviance” in adolescence willnot do so in adulthood); Reppucci, supra note 13, at 319 (“[D]esistance from antisocialbehavior is also a predictable part of the maturation process.”).14



undeveloped sense of self and their inability to imagine their futures.   It is not until16
the late teens or early twenties that they begin to form a coherent identity – althoughteens sixteen and older have a more mature sense of self than adolescents underfifteen.   Very few young adolescents think about their future beyond age 30.   As17 18
adolescents grow older, they become increasingly focused upon tasks of self-development, contemplating future education, occupation, and family; with this addedperspective, their ability to plan and to realistically anticipate long-term consequences

See Nurmi, supra note 7, at 12–13; see also Laurence Steinberg & Elizabeth16Cauffman, Maturity of Judgment in Adolescence, 20 L. & Human Behav. 249, 255(1996) (moral reasoning and reflectiveness are associated with sense of identity, whichdoes not begin to consolidate until late teens or early twenties; extreme vulnerabilityin self-image seen especially in younger adolescents); Seagrave & Grisso, supra note15, at 229 (“Many adolescents focus excessively on present circumstances and weightthe importance of risks differently than do adults, especially when under emotionalstress or in situations where a solution is not readily apparent.”); Reppucci, supra note13, at 318 (adolescents “discount the future more than adults” and “weigh more heavilythe short-term versus the long-term consequences of decisions”); Jeffrey Arnett,Reckless Behavior in Adolescence, 12 Dev. Rev. 339, 344 (1992) (adolescents’ limitedlife experience impairs ability to fully apprehend possible negative consequences oftheir actions); Laurence Steinberg, A Social Neuroscience Perspective on AdolescentRisk-Taking, 28 Dev. Rev. 78, 90 (2008) (feelings of self-consciousness increase duringearly adolescence, peak around age 15, then decline).Steinberg, Social Neuroscience, supra note 16, at 94 (future orientation and17planning increase from 16–18); Seagrave & Grisso, supra note 15, at 226 (adolescenceis time of dramatic changes in identity, during which adolescent may present an“insincere and seemingly choreographed social facade, either by attempting to managepeers’ impressions or because they are ‘trying on’ a not yet established personalitystyle, which can be misinterpreted as the manipulative, false, and shallow features ofthe psychopathic offender”); id. at 229 (adolescents “focus excessively on presentcircumstances”).Nurmi, supra note 7, at 27. 18
15



improves.19
The flip side of young adolescents’ nascent sense of self is that they have,relative to older individuals, more potential to change and develop positive charactertraits as they grow up.  Nothing about fourteen-year-olds’ character is permanent. They have years of development ahead, during which they can (and, in most cases,will) grow into moral, law-abiding adults.   In this regard:20
Dozens of longitudinal studies have shown that the vast majority ofadolescents who commit antisocial acts desist from such activity as theymature into adulthood and that only a small percentage – between fiveand ten percent, according to most studies – become chronic offenders. Thus, nearly all juvenile offenders are adolescent limited. . . .. . . [M]ost juvenile offenders mature out of crime . . . and . . . will desist whether or not they are caught, arrested, prosecuted or sanctioned. . . .21
As is readily observable and widely accepted, the youngest adolescents are theleast mature, most susceptible to internal impulses and external influences, and havethe greatest capacity for change.   For these reasons, adolescents fourteen and younger22

are a distinct group of young offenders who must be considered separately from olderjuveniles when evaluating whether a sentence of life imprisonment without parole is
Id. at 27–29.19
See supra note 15.20
Steinberg, supra note 12, at 478.21
See, e.g., Laurence Steinberg, Sandra Graham et al., Age Differences in Future22Orientation and Delay Discounting, 80 Child Dev. 28, 28 (2009) [hereinafter Steinberg,Graham, et al., Future Orientation]; Laurence Steinberg & Kathryn C. Monahan, AgeDifferences in Resistance to Peer Influence, 43 Dev. Psycho. 1531, 1540 (2007);Steinberg, Cauffman, et al., supra note 11, at 1775–76.16



cruel and unusual.  By limiting its analysis to whether Graham invalidated sentencesof life imprisonment without parole for all juveniles, the Arkansas Supreme Courtmischaracterized the central issue in this case.  Jackson v. Norris, No. 09-145, 2011WL 478600 (Ark. 2011).  Kuntrell’s Eighth Amendment claim pertains only to whetherfourteen-year-old children must be exempted from the penultimate punishment dueto their inherent and substantial differences from adults and older teens.2.  The Law Recognizes the Critical Differences Between Fourteen-Year Old Children and Older Adolescents.The differences in development between younger and older juveniles arereflected in the laws and holdings of the state legislatures, the state courts, Congress,and this Court.  Each of these legal authorities has understood the need to makespecial provisions for children under fifteen.The Arkansas legislature, like that of all other states, has enacted lawsdistinguishing between fourteen-year old children and older teenagers.  These lawsevidence the state’s judgment that younger children lack the maturity and decision-making capacity necessary to make responsible choices about fundamental aspects oftheir personal lives.  Unlike older juveniles, they are prohibited from driving, Ark.Stat. Ann. § 27-16-604; prevented from getting married without a court order, Ark.Stat. Ann. §§ 9-11-102 (a) (minimum age restrictions) - 103 (court order provisions);required to attend school, Ark. Stat. Ann. § 6-18-201; and allowed to work a range ofjobs only under certain restrictions, see Ark. Stat. Ann. §§ 11-6-105–110.  Similarly,the federal government strictly regulates the hours and conditions under which
17



fourteen-year olds may be employed.  29 U.S.C. §§ 203, 212, 213.State courts have determined that sentencing decisions must take into accountthe differences between young children and older teenagers.  For instance, Kentucky’shighest court has held that imposing a sentence of life in prison without parole on twofourteen-year-olds convicted of rape was cruel and unusual punishment.  Workman v.Commonwealth, 429 S.W.2d 374, 378 (Ky. 1968).  The Nevada Supreme Court struckdown the same sentence under the Eighth Amendment for a child under the age offifteen who had been convicted of murder.  Naovarath v. State, 779 P.2d 944, 948-49(Nev. 1989).In Stanford v. Kentucky, this Court distinguished younger adolescents fromthose over the age of fifteen, permitting sixteen- and seventeen-year-olds to besubjected to harsher punishments, including death.  492 U.S. 361, 380 (1989).  WhileStanford was later overruled by Roper insofar as it allowed the execution of thesixteen- and seventeen-year-olds, this Court has never abandoned the insight thatthere exists a constitutionally significant difference between young adolescents andolder teenagers with respect to sentencing.  See also Thompson v. Oklahoma, 487 U.S.815, 834 (1988) (plurality opinion ) (prohibiting the death penalty for children fifteenand under, in part because “[a]dolescents, particularly in the early and middle teenyears, are more vulnerable, more impulsive and less self-disciplined than adults”(quotation marks omitted) (emphasis added)).  These precedents establish thatfourteen-year-olds are substantially different from older teenagers in ways that areconstitutionally relevant to sentencing. 18



3.  The Singular Characteristics of Young Adolescents thatDistinguish Them from Older Teens and Adults Are No LessApplicable to Homicide Offenses than to Other Crimes    The signature features of youth identified by the Court in Roper and reaffirmedin Graham are just as much in operation when a young adolescent commits a homicideoffense as when he or she commits a nonhomicide offense.  There is no reason toimagine that fatal acts committed by a child of thirteen or fourteen are typically lessimpulsive, more farsighted, more cognizant of likely consequences, less peer-influenced,or more susceptible to self-control than nonfatal criminal acts.And, no matter what the precise nature of their crimes, children under fifteen“are more capable of change . . . and their actions are less likely to be evidence ofirretrievably depraved character” than is the case with older teenagers and adults,Graham, 130 S.Ct. at 2026 (citing Roper, 543 U.S. at 570) (quotations omitted).  As aclass, young teens who fall into criminality have a greater potential to reform theircharacter deficiencies as they advance in age and maturity.  Id. (citing Roper, 543 U.S.at 570) (quotations omitted).The Court’s Eighth Amendment analysis of the permissible severity of anyparticular punishment includes consideration of the question “whether the challengedsentencing practice serves legitimate penological goals.”  Graham, 130 S. Ct. at 2026. Following the reasoning in Graham, it is apparent that the characteristics of fourteen-year-olds frustrate any plausible purpose for imposing the penultimately harsh,permanent sanction of life imprisonment without parole.  Life imprisonment without parole is the harshest penalty available under19



Arkansas law for juvenile offenders.  The Graham Court found that, while deathsentences are unique, a sentence of life without parole also “alters the offender’s lifeby a forfeiture that is irrevocable.”  Id. at 2027.  Such a sentence “deprives the convictof the most basic liberties without giving hope of restoration.”  Id.  Moreover, “[l]ifewithout parole is an especially harsh punishment for a juvenile,” who will “serve moreyears and a greater percentage of his life in prison than an adult offender.”  Id. at 2028. For these reasons, Kuntrell’s life without parole sentence constitutes an extremelyharsh, final judgment that denies all hope for the future.None of the generally recognized purposes of punishment is adequate to justifyimposing such an endless, rigidly inflexible sentence on a young adolescent. “Retribution is a legitimate reason to punish,” but “[t]he heart of the retributionrationale is that a criminal sentence must be directly related to the personalculpability of the criminal offender.”  Graham, 130 S. Ct. at 2028.  Both Roper andGraham recognized that, even with respect to older teens, “the case for retribution isnot as strong with a minor as with an adult.”  Id. (quoting Roper, 543 U.S. at 571). The deterrence rationale for punishment also fails in the case of youngadolescents.  Even with respect to older teens, the Court has recognized that “the samecharacteristics that render juveniles less culpable than adults suggest as well thatjuveniles will be less susceptible to deterrence.”  Roper, 543 U.S. at 571.  Teenagers’impulsivity and lack of future-orientation means that they are “less likely to take apossible punishment into consideration when  making decisions.”  Graham, 130 S. Ct.at 2028–29.  Again these observations are especially true of young adolescents.  Given20



that eighth graders struggle to imagine their lives only a few years into the future, itis unlikely that they would plan their current actions by assigning heavier deterrentweight to a life-without-parole sentence than to a life-with-eligibility-for-parolesentence.  Moreover, testing of individuals from 10 and 30 years of age shows“significantly lower planning scores among adolescents between 12 and 15 than amongyounger or older individuals.”23
“While incapacitation may be a legitimate penological goal sufficient to justifylife without parole in other contexts,” Graham, 130 S. Ct. at 2029, it is insufficient tosupport making a permanent, unalterable judgment about a young adolescent whosecharacter is as yet unformed.  “It is difficult even for expert psychologists todifferentiate between the juvenile offender whose crime reflects unfortunate yettransient immaturity, and the rare juvenile offender whose crime reflects irreparablecorruption.”  Roper, 543 U.S. at 572.  Younger adolescents have an even greatercapacity for change than older teens, rendering it peculiarly unreliable and ill-advisedfor “the sentencer to make a judgment that the juvenile is incorrigible,” Graham, 130S. Ct. at 2029.Finally, a life without parole sentence for a young adolescent “forswearsaltogether the rehabilitative ideal.”  Id. at 2030.  Given the especially high potentialfor rehabilitation of young adolescents, such a denial of the “chance to demonstrategrowth and maturity,” id. at 2029, cannot be justified.  Because none of the purposes

Steinberg, Graham et al., Future Orientation, supra note 22, at 36.23
21



of punishment adequately supports a sentence of life without parole for a fourteen-year-old child, Kuntrell’s constitutional claim to “some meaningful opportunity toobtain release based on demonstrated maturity and rehabilitation,” id. at 2030,warrants review by this Court.B. The Extreme Rarity With Which Fourteen-Year-Olds AreSentenced to Life in Prison without Parole Dramatically SupportsKuntrell’s Eighth Amendment Claim.The determination whether a sentence is cruel and unusual must also take intoaccount “ objective indicia of national consensus.”  Graham, 130 S. Ct. at 2023.  In thisregard the Court has found that “[a]ctual sentencing practices are an important partof the . . . inquiry into consensus.”  Id.  Kuntrell is one of only four fourteen-year-oldchildren known to have been sentenced to life imprisonment without parole in theState of Arkansas.   Just 73 children age fourteen or younger have been sentenced to24
life imprisonment without parole in the entire United States.  25

This number is substantially less than the 123 sentences which the Court inGraham found demonstrated that “[t]he sentencing practice now under considerationis exceedingly rare.”  130 S. Ct. at 2023, 2026.  It is also comparable to the number ofsentences found indicative of a national consensus repudiating a sentencing practicein previous cases.  When Roper recognized a national consensus against death
Neither Arkansas’s Department of Corrections nor undersigned counsel’s24extensive research, see note 1, supra, could identify more than four children Kuntrell’sage who have been sentenced to life imprisonment without parole in Arkansas.  Seealso Equal Justice Initiative, Cruel and Unusual, supra note 1, at 20.See Cruel and Unusual, supra note 1, at 20.25

22



sentences for juveniles, 72 juvenile offenders were under that sentence.   When Atkins26
v. Virginia, 536 U.S. 304 (2002), found a national consensus against death sentencesfor persons with mental retardation, it was estimated that one to three percent of thedeath-row population – roughly 71 people – were mentally retarded.27

The total of 73 young adolescents serving sentences of life without parole isparticularly strong evidence of the rarity of these sentences for two reasons.  First, asthe Court noted in Graham, “a juvenile sentenced to life without parole is likely to livein prison for decades,” and thus “these statistics likely reflect nearly all [youngadolescent] offenders who have received a life without parole sentence stretching backmany years.”  130 S. Ct. at 2024.  Second, these cases represent just a tiny fraction ofcases in which people fourteen or younger might have received such sentences. According to the FBI’s Uniform Crime Statistics, since 1995, 103,068 children fourteenor younger have been arrested for offenses that could potentially expose them to lifewithout parole, and 1,878 of those children were arrested for homicides.   In same time28
period in Arkansas, 153 juveniles were arrested for murder or non-negligent

Victor L. Streib, Death Sentences and Executions for Juvenile Crimes, January261 ,  1 9 7 3  –  S e p t e m b e r  3 0 ,  2 0 0 4  3  ( 2 0 0 4 ) ,  a v a i l a b l e  a thttp: / /www.demact ion.org /dia / organizat i ons /ncadp /Af f i l iate /Toolki t/Resources/DeathPenalty/JuvDeathSept302004.pdf.See Atkins, 536 U.S. at 309 n.5; Death Penalty Information Center, Size of27D e a t h  R o w  B y  Y e a r ,  h t t p : / / w w w . d e a t h p e n a l t y i n f o . o r g /death-row-inmates-state-and-size- death-row-year#year (last visited Oct. 12, 2010)(showing 3,557 death row inmates in 2002).These number were compiled from data available at http://www.fbi.gov/ucr.28
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homicide.  However, only two fourteen-year-olds, about one percent of all arrested,29
including Kuntrell Jackson, have been sentenced to life imprisonment without parolefor crimes committed during that time period.   Graham found that similar data30
supported a conclusion that the sentencing practice at issue was unusual.  130 S. Ct.at 2025.Children of fourteen or younger are known to have been sentenced to life withoutparole in only eighteen states.   Thus, in the vast majority of states, no child of31
Kuntrell’s age has been subjected to life imprisonment without the possibility of parole. That only a minority of states have imposed these sentences is strong evidence of anational consensus.  See, e.g., Roper, 543 U.S. at 564–65; Atkins, 536 U.S. at 316.Moreover, in ten of the eighteen states which have sentenced children as young asfourteen to life without the possibility of parole, no more than one or two children havereceived that sentence.32

  One of these eighteen states, Colorado, no longer allows the imposition of life
See U.S. Dept. of Justice, Uniform Crime Reports: Crime in the United States29338 (2004), available at http://www.fbi.gov/ucr/ucr.htm; id. at 328 (2003); id. at 292(2002); id. at 292 (2001); id. at 274 (2000); id. at 270 (1999); id. at 268 (1998); id. at 280(1997); id. at 272 (1996); id. at 266 (1995). The other two fourteen-year-olds’ arrests predate 1995.30
Cruel and Unusual, surpa note 1, at 20.  Although this report indicates that31there are nineteen states in which thirteen- and fourteen-year-olds have beensentenced to life without parole, there are now only eighteen because the only suchsentence in California has recently been overturned.  See In re Nunez, 93 Cal. Rptr.3d 242 (Cal. Ct. App. 2009).  Cruel and Unusual, supra note 1, at 20.32
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without parole on any juvenile.  See Colo. Rev. Stat. § 17-22.5-104(IV).  Texas also hasformally abolished life without parole for all juveniles.  See Tex. Penal Code Ann. §12.31(b)(1).  California courts have prohibited life without parole for children undersixteen.  See In re Nunez, 93 Cal. Rptr. 3d 242 (Cal. Ct. App. 2009).  The fact that thesethree states have moved away from sentencing young adolescents to die in prisonreveals a distinct trend against imposing this sentence.This strong evidence of a national consensus is not undermined by the fact thatmany states do not explicitly prohibit life without parole for fourteen-year-old children. Graham, 130 S. Ct. at 2025.  State statutory schemes that theoretically permit a life-without-parole sentence for a fourteen-year-old child are typically the result of twoseparate legislative enactments: a provision authorizing life-without-parole sentencesfor adults, and a provision authorizing the transfer of fourteen-year-olds to adult court. This exogenous conjunction is insufficient to demonstrate that these states have madea deliberate judgment that such a sentence is appropriate, especially where – as is truein the vast majority of states – such a sentence has never actually been imposed.  SeeGraham, 130 S. Ct. at 2025 (“[T]he fact that transfer and direct charging laws makelife without parole possible for some juvenile nonhomicide offenders does not justify ajudgment that many States intended to subject such offenders to life without parolesentences.”); Thompson v. Oklahoma, 487 U.S. 815, 829 n.24 (1988) (“That these threeStates have all set a 15-year-old waiver floor for first-degree murder tells us that theStates consider 15-year-olds to be old enough to be tried in criminal court for seriouscrimes (or too old to be dealt with effectively in juvenile court), but tells us nothing25



about the judgment these States have made regarding the appropriate punishment forsuch youthful offenders.”).The paucity of cases in which sentences of life imprisonment without parole haveactually been imposed on fourteen-year-old children demonstrates that “[t]hesentencing practice now under consideration is exceedingly rare.”  Graham, 130 S. Ct.at 2026.  The national consensus against such sentences strongly supports theconclusion that such sentences are cruel and unusual.   II. REVIEW SHOULD ALSO BE GRANTED TO DETERMINE WHETHER,CONSISTENTLY WITH GRAHAM v. FLORIDA, A SENTENCE OF LIFEWITHOUT THE POSSIBILITY OF PAROLE CAN BE IMPOSED UPON AMURDER CONVICTION WHICH IS BASED SOLELY ON ACCESSORIAL-LIABILITY AND FELONY-MURDER PRINCIPLES, WITH NO SHOWINGTHAT THE JUVENILE OFFENDER KILLED OR INTENDED TO KILLANYONE.At Kuntrell’s trial, the prosecution relied upon theories of robbery-murder andaccessorial liability to obtain a conviction of homicide and of capital murder.  Thesetheories made it irrelevant whether Kuntrell committed the homicide himself orintended the victim’s death.  Accordingly, the prosecution acknowledged that DerrickShields was the actual killer, and it did not undertake the burden of proving even thatKuntrell knew, let alone shared, Shields’ homicidal intent.   See Jackson v. Norris, No.09-145, 2011 WL 478600 (Ark. Feb. 9, 2011) (Danielson, J., joined by Corbin, J.,dissenting) (“Jackson did not kill and any evidence of intent to kill was severelylacking.”); see also id. (Brown, J., concurring) (“[Jackson] was convicted of a murderthat occurred in the course of committing a felony – not deliberated or premeditatedmurder.”).  Under the  felony- murder provisions of Arkansas Code §5-10-10126



(a)(1)(A)(vi) and §5-10-101(a)(1)(B), the elements of the state’s murder case againstKuntrell were simply that he knowingly participated in an armed robbery and that,during the course of the robbery and in furtherance of it, one of his co-defendants killedthe victim in a manner evincing extreme indifference to human life.  It was undisputed that Kuntrell did not provide the gun used in the shooting,handle the gun at any point prior to or during the offense, or fire the fatal shot.  SeeJackson v. State, 194 S.W.3d 757, 758-59 (Ark. 2004) (summarizing facts of the crime). The most plausible inference from the State’s evidence is that none of the three boysexpected anyone to be killed:  when the shot was fired, Kuntrell and his two older co-defendants ran away without taking any money.  See id. at 759.  The entire episode,while undeniably tragic, bore the hallmark of impulsivity, not premeditation. A. A Life-Without-Parole Sentence for a Juvenile Who Was NotConvicted of Intentional Murder Appears Starkly at Odds withGraham.Although the specific holding in Graham invalidated life-without-parolesentences only for nonhomicide offenses, the Court relied heavily on the rationale that“defendants who do not kill, intend to kill, or foresee that life will be taken arecategorically less deserving of the most serious forms of punishment than aremurderers.”  Graham, 130 S.Ct. at 2027 (emphasis added).  The Court pointedly statedthat, “when compared to an adult murderer, a juvenile offender who did not kill orintend to kill has a twice diminished moral culpability.”  Id. (emphasis added).  Kuntrell undeniably stands convicted of a homicide crime through the jointapplication of Arkansas’ felony-murder and accessorial-liability rules.  Those rules did27



not require proof of an intent to kill – or even of an awareness of the likelihood of fatalconsequences – in order to sustain his conviction.  He fired no weapon, he possessed noweapon, he engaged in no physical violence toward the homicide victim throughout thecourse of the events that led up to one of his older companions suddenly  shooting her. From the standpoint of individual culpability, his actions in connection with that crimecannot be meaningfully distinguished from those of Terrance Graham.  Jackson, 2011WL 478600 (Danielson, J., dissenting) (“Jackson’s involvement in the robbery was nomore, if not less than, Graham’s involvement had been.”)  To the extent there aredistinctions between Kuntrell’s and Terrance Graham’s respective degrees ofinvolvement and responsibility, they suggest that Kuntrell was the less culpable of thetwo.  Kuntrell was initially unaware that one of his co-defendants was armed; he atfirst elected to stay outside the store where the robbery took place, and he entered thestore only after his co-defendant was already brandishing the gun.  Jackson v. State,194 S.W.3d at 758-59.  Cf. Jackson v. Norris, 2011 WL 478600 (Danielson, J.,dissenting) (noting that Kuntrell’s “involvement in the robbery was limited”).B. A National Consensus Has Emerged Against SentencingJuveniles to Life Without the Possibility of Parole forUnintentional Homicides.The rarity of life-without-parole sentences for children under the age of fifteenwho were convicted of homicides in cases where the state did not establish their intentto kill further demonstrates that Kuntrell’s sentence is at odds with Graham.  InGraham, the Court relied on the fact that only 123 juveniles of any age had beensentenced to life-without-parole for nonhomicide offenses to find that “[t]he sentencing28



practice now under consideration is exceedingly rare.  And ‘it is fair to say a nationalconsensus has developed against it.’”  Id. at 2026 (quoting Atkins v. Virginia, 536 U.S.304, 316 (2002)).  Here, the evidence of consensus is even stronger than in Graham. Only twenty-one children under fifteen are known to have received a life-without-parole sentence for homicide offenses where the state did not establish intent to kill. C. A Sentence of Life Without Parole for a Juvenile Who Did NotIntend to Kill Cannot be Justified under Any Valid PenologicalGoal. Sentencing a juvenile who did not intend to kill to life without the possibility ofparole does not “serve[] legitimate penological goals.”  Graham, 130 S.Ct. at 2026.  Considering the degree of harm caused, felony murder is obviously a more seriouscrime than the nonhomicide offenses on which it is predicated; hence, it is traditionallyand legitimately punished more severely.  But the application of felony-murder liabilityto young children becomes problematic in the light of the differences between childrenand adults recognized in Roper and Graham.  The felony- murder doctrine restsessentially on the idea that one who chooses to become involved in a potentially violentfelony should reasonably anticipate injury to victims or bystanders.  Society istherefore justified in holding the participating offenders responsible for any death thatmay occur, regardless of whether those who did not personally perform the lethal actspecifically intended death.  See Tyson v. Arizona, 481 U.S. 137, 159-60 (1987).  AsGraham implicitly recognizes, this rationale is incompatible with our modernunderstanding of juveniles.  Juveniles as a group, and especially younger juvenilesunder the age of fifteen, have a significantly impaired ability to anticipate future29



consequences.   For this reason, they are less able to recognize that their participation33
in a robbery may lead to someone’s injury or death.  Moreover, juveniles’ poor impulsecontrol and high susceptibility to peer influence inhibit their ability to withdraw frompotentially deadly situations when they are encouraged into wrongdoing by others.  SeeGraham, 130 S.Ct. at 2026.    These considerations severely undermine the penological justifications forsentencing a child who is only fourteen years old to life without the possibility of parolewhen that child did not intend to kill.  Cf. Graham, 130 S.Ct. at 2030 (acknowledgingthe absence of penological justifications for sentencing children to life without parolefor nonhomicides).   Just as a child who does not commit a homicide must be consideredless amenable to deterrence,  Graham, 130 S.Ct. at 2028 (citing Roper, 543 U.S. at571), so, too, must be a child who unintentionally participated in a homicide.  Cf.Enmund v. Florida, 458 U.S. 782, 798-99 (1982) (“We are quite unconvinced, however,that the threat that the death penalty will be imposed for murder will measurably

See B. Luna, The Maturation of Cognitive Control and the Adolescent Brain,33in From Attention to Goal-Directed Behavior 249, 252-56 (F. Aboitiz & D. Cosmellieds., 2009) (cognitive functions that underlie decision-making are undeveloped in earlyteens: processing speed, response inhibition, and working memory do not reachmaturity until about 15); Elizabeth Cauffman & Laurence Steinberg, (Im)maturity ofJudgment in Adolescence: Why Adolescents May Be Less Culpable Than Adults, 18Behav. Sci. & Law 741, 756 (2000) (significant gains in psychosocial maturity takeplace after 16); Leon Mann et al., Adolescent Decision-Making, 12 J. Adolescence 265,267-70 (1989) (13-year-olds show less knowledge, lower self-esteem as decision-maker,produce less choice options, and are less inclined to consider consequences than 15-year-olds); Jari-Erik Nurmi, How Do Adolescents See Their Future? A Review of theDevelopment of Future Orientation and Planning, 11 Dev. Rev. 1, 12 (1991) (planningbased on anticipatory knowledge, problem definition, and strategy selection used morefrequently by older adolescents than younger ones)30



deter one who does not kill and has no intention or purpose that life will be taken.”). By similar logic, the doubly reduced moral culpability of children who do notintend to kill undermines retribution as a rationale for life-without-parole sentences. See Graham, 130 S.Ct. at 2028; cf. Enmund, 458 U.S. at 800-01.  And though a childwho does not personally cause death but participates in dangerous criminal activitymay warrant incapacitation,“it does not follow that he would be a risk to society for therest of his life.”  Graham, 130 S.Ct. at 2029.  Finally, the Court unequivocally foundin Graham that, for young offenders like Kuntrell, “[a] sentence of life imprisonmentwithout parole . . . cannot be justified by the goal of rehabilitation.”  Id. at 2029-30. The failure of penological theory to justify Kuntrell’s sentence of life without parole foran unintentional killing brings that sentence into an acute tension with Graham thatonly this Court can authoritatively resolve.III. THE COURT SHOULD ALSO GRANT THIS PETITION TO CONSIDERWHETHER THE CRUEL AND UNUSUAL PUNISHMENT CLAUSEFORBIDS THE IMPOSITION OF A MANDATORY SENTENCE OF LIFEIMPRISONMENT WITHOUT PAROLE ON A FOURTEEN-YEAR-OLDCHILD – A PROCEDURE WHICH PRECLUDES THE SENTENCER FROMTAKING THE CHILD’S AGE OR ANY OTHER MITIGATINGCIRCUMSTANCES INTO CONSIDERATION.Once the jury found Kuntrell guilty of capital murder, a life-without-parolesentence was mandatory.  Ark. Code §5-10-101 (c)(1).  Arkansas law precluded the trialjudge from considering Kuntrell’s young age, his relatively minimal role in the offense,his past life history, his future life potentialities, or anything else in mitigation of thestatutorily prescribed punishment of imprisonment until death.   As the two dissentingjustices on the Arkansas Supreme Court recognized, the imposition of a sentence of life31



imprisonment without parole on a fourteen-year-old child absent consideration ofwhether the sentence is proportionate to the crime and to the child cannot readily besquared with Graham.  Jackson v. Norris, No. 09-145, 2011 WL 478600 (Ark. Feb 9,2011) (Danielson, J., joined by Corbin, J., dissenting) (“Also of great concern to me isthat once Jackson was convicted, the circuit court had no discretion in sentencing.  Atthe time of sentencing, the circuit court could not consider the defendant’s age or anyother mitigating circumstances – the circuit court only had jurisdiction to sentenceJackson to life imprisonment without the possibility of parole.”) (citing Graham, 130S.Ct. At 2031); see also id. (Brown, J., concurring) (“I agree with Jackson’s argumentthat this state needs a procedural mechanism for the jury to hear aggravating andmitigating circumstances before a juvenile is put away in prison for the rest of his lifewithout the possibility of parole.”). Although the sentence at issue in Graham was not mandatory, the GrahamCourt’s reasoning logically implicates mandatory sentences.  Florida and its state amiciin Graham defended life-without-parole sentences for juveniles by asserting thatFlorida law and the laws of other states gave adequate consideration to a youngoffender’s age through the screening process by which children were designated fortrial either in juvenile court or, alternatively, as adults.  Graham, 130 S.Ct. at 2030-31. In addition, before condemning Graham to life in prison, the trial judge held asentencing hearing at which he determined that Graham’s sentencing range wasbetween five years and life without parole.  Despite these transfer procedures and the trial court’s sentencing options, this32



Court found that Florida’s laws were inadequate to assure the constitutionallyrequisite consideration of a juvenile offender’s age as a factor in determining whetherhe or she should be consigned to lifelong incarceration.  The defect in Florida’s juvenilesentencing scheme, according to the Court, was that it was “insufficient to prevent thepossibility that the offender will receive a life without parole sentence for which he orshe lacks the moral culpability.”  Graham, 130 S.Ct. at 2031; see also Roper v.Simmons, 543 U.S. 551, 572-73 (2005) (“The differences between juvenile and adultoffenders are too marked and well understood to risk allowing a youthful person toreceive the death penalty despite insufficient culpability.”); Naovarath v. Nevada, 779P.2d 944, 946-47 (Nev. 1989) (“Children are and should be judged by differentstandards from those imposed upon mature adults.”).  The Graham Court explainedthat “[a]n offender’s age is relevant to the Eighth Amendment, and criminal procedurelaws that fail to take defendants’ youthfulness into account at all would be flawed.” 130 S.Ct. at 2031.Because Kuntrell’s sentence was mandatory, Arkansas law allowed lessconsideration of his moral culpability than the Florida system invalidated by Graham. At a minimum, this Court’s reasoning in Graham implies the requirement that someconsideration be given to  a juvenile’s age as bearing on the appropriate punishmentfor his or her crime  before the child can be condemned to spend the rest of his or herlife in prison.  Cf. Graham, 130 S.Ct. at 2042 (Roberts, J., concurring) (“[Graham] wasonly 16 years old, and under our Court's precedents, his youth is one factor, amongothers, that should be considered in deciding whether his punishment was33



unconstitutionally excessive.”); id. at 2055 (Thomas, J., dissenting) (“The integrity ofour criminal justice system depends on the ability of citizens to stand between thedefendant and an outraged public and dispassionately determine his guilt and theproper amount of punishment based on the evidence presented.”); see also Andrews v.State, 329 S.W.3d 369, 388 (Mo. 2010) (Wolff, J. dissenting) (“The imposition of a lifesentence without parole-without consideration of Andrews’ age-fails to ensure thatAndrews’ sentence is proportional to his crime. As such, the Missouri sentencingmandate is flawed and violates the Eighth Amendment.”).  In the capital-sentencing context, from which this Court derived theconstitutional framework it relied upon in Graham, this Court has insisted that “thefundamental respect for humanity underlying the Eighth Amendment . . . requiresconsideration of the character and record of the individual offender and thecircumstances of the particular offense as a constitutionally indispensable part of theprocess of inflicting the penalty of death.”  Woodson v. North Carolina, 428 U.S. 280,304 (1976); see also Roberts v. Louisiana, 431 U.S. 633 (1977); Summer v. Shuman,483 U.S. 66 (1987).  That requirement has not been extended to life-without-parolesentencing for adults, see Harmelin v. Michigan, 501 U.S. 957, 995–96 (1996), andnothing in Kuntrell’s submissions to this Court suggests that it should be.  Theteaching of Graham, however, is that imprisoning a child for his or her entire naturallife, with no hope that he or she can ever be considered for release, shares theirrevocability and much of the life-extinguishing severity of a death sentence, and istherefore subject to some of the same Eighth Amendment safeguards.  When, as in34



Kuntrell’s case, a state imposes such a terminal imprisonment-until-death sentenceunder procedures that preclude any consideration of the young offender’s age or othermitigating circumstances, it is Graham, not Harmelin, that dictates the constitutionalrule of decision.  Certiorari should accordingly be granted to correct the view of theArkansas court below that, in connection with the sentencing of a fourteen-year-oldboy, “the life-imprisonment punishment . . . mandated by the legislature . . . [has] beendetermined by the Supreme Court in Harmelin v. Michigan [citation omitted] as notviolative of the Eighth Amendment,”  Jackson v. Norris, No. 09-145, 2011 WL 478600 (Ark. Feb 9, 2011).
CONCLUSIONFor the foregoing reasons, Petitioner requests that this Court grant a writ ofcertiorari to the Arkansas Supreme Court.

Respectfully submitted,_____________________________BRYAN A. STEVENSONCounsel of RecordALICIA A. D’ADDARIOBRANDON BUSKEYEqual Justice Initiative122 Commerce StreetMontgomery, AL 36104(334) 269-1803
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