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INTEREST OF THE AMICUS CURIAE1

Amicus curiae National Defense Industrial
Association (“NDIA”) is a national non-profit

1 Pursuant to Rule 37.6, no counsel for any party authored
this brief, in whole or part, and no counsel for a party or party
made a monetary contribution to fund the preparation or
submission of this brief. No entity or person other than amicus
curiae, its members, or its counsel made any monetary
contribution for the preparation or submission of this brief.
Counsel for the parties received timely notice and consented to
this filing.



2

organization composed of some 1,800 companies and
nearly 88,000 individuals spanning the entire
spectrum of the defense industry. Members include
individuals from academia, government, the military
services, small businesses, corporations, prime
contractors and subcontractors, and the
international community. NDIA members fulfill a
substantial share of the Department of Defense’s
contracts for goods and services in the United States
and throughout the world.

Their ability to do so is profoundly affected by
developments in the law governing formation,
administration, and adjudication of federal
government contracts. As frequent targets of
litigation under the False Claims Act (“FCA” or the
“Act”), 31 U.S.C. §§ 3729 et seq.—and by virtue of the
millions of dollars they spend each year to ensure
FCA compliance—defense contractors also have a
strong interest in ensuring that the Act is
interpreted in a consistent, reasonable, and
predictable manner.2 The First Circuit decision
under review strongly implicates those concerns by
endorsing and extending theories that bypass
reasonable limits on contractor liability and
improperly conflate contractual and FCA remedial
schemes, to the substantial detriment of predictable
and effective defense contracting.

2 There have been over 2,500 defense sector False Claims
Act cases brought since 1987, with recoveries approaching
$5 billion. Civil Div., U.S. Dep’t of Justice, Fraud Statistics –
Department of Defense, October 1, 1987 – September 30, 2010
(Jan. 10, 2011), available at http://www.justice.gov/civil/
docs_forms/C-FRAUDS_FCA_Statistics.pdf.
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SUMMARY OF ARGUMENT

As petitioner correctly notes, the First Circuit’s
decision exacerbates a broad and entrenched split
among the circuits on a matter of critical importance
to thousands of government contractors nationwide.
The decision involves the false certification theory of
False Claims Act liability, which may be the most
significant current legal battleground in the federal
law of fraud, and represents the most aggressive
application yet of this already controversial legal
doctrine. The current state of uncertainty in the law
affords little guidance to courts and regulated
parties, and requires contractors to operate under a
patchwork of inconsistent standards.

This Court’s timely intervention is especially
critical, because the government and qui tam
relators who sue in its name have the flexibility to
sue in any district, 31 U.S.C. § 3732(a), giving them
the ability to select the forum with the law most
favorable to them. Thus, unless this Court corrects
it, the First Circuit’s low barrier to FCA liability
could effectively become the law of the land as the
First Circuit becomes a go-to venue for qui tam
litigation.

Although the First Circuit was only called upon to
assess the potential liability of the petitioner for
causing other parties (non-defendant hospitals and
physicians) to submit false claims, its holdings
necessarily depend on an expansive view of the
responsibility that all contractors bear under their
agreements with the government. The court found
material representations where the contract
documents did not clearly and expressly reflect
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them. It also extended the scope of those deemed
representations so that the contractor was
understood to have taken strict responsibility for the
regulatory compliance of others.

The First Circuit’s approach, especially if applied
to today’s massive and complex defense contracting
arrangements, would expose contractors such as
NDIA’s members to an unwarranted and
unreasonable risk of protracted litigation for alleged
lapses in contractual compliance that they would not
reasonably expect to lead to FCA liability. Broadly
permitting contract claims to be enforced through
qui tam actions would also transfer, to individual
relators, contract enforcement decisions that are best
left to the contracting parties and the potentially
more tailored remedies available under federal
government contracting law. The government’s cost
of procuring defense material and services inevitably
will rise if the Act is permitted to exceed its bounds
in this way.

To prevent these dangers, NDIA urges the Court
to grant the petition and take the opportunity to
clarify that certification liability under the False
Claims Act can be grounded only in statutory,
regulatory, or contractual requirements that are
expressly identified, in advance, as material
preconditions of the government’s payment
obligation that the contractor is understood to certify
when it submits claims to the government.
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ARGUMENT

A. The First Circuit Approach Casts Aside
Objective And Predictable Limits On “False
Certification” Theories of FCA Liability.

Calling them “artificial barriers” to liability, Pet.
App. 18a, the First Circuit cast aside natural
distinctions among factual falsity, express false
certification, and the fraud by silence that some of
the Circuits have made actionable under the
“implied false certification” theory of FCA liability.
The false certification theories have been
controversial and inconsistently applied, especially
when it comes to implied certification, which assigns
liability, not for any false statement or failure to
provide the goods or services that were invoiced, but
for the mere submission of a claim for payment at a
time when the contractor is non-complaint with
some underlying statutory, regulatory, or
contractual requirement. Several circuits (the
Fourth, Fifth, and Seventh in particular) have
questioned implied false certification as a viable
FCA theory. See Pet. 18-21.

Even where false certification theories have
gained traction, there has been recognition of the
danger in using them as a ready means to enforce
contract compliance. As the D.C. Circuit observed in
United States v. Science Applications International
Corp., 626 F.3d 1257, 1270 (D.C. Cir. 2010):

Even though we have rejected SAIC’s effort to
cabin the implied certification theory, we fully
understand the risks created by an excessively
broad interpretation of the FCA. As SAIC
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compellingly points out, without clear limits and
careful application, the implied certification
theory is prone to abuse by the government and
qui tam relators who, seeking to take advantage of
the FCA’s generous remedial scheme, may
attempt to turn the violation of minor contractual
provisions into an FCA action.

This Court has expressed similar concern with
permitting strangers to a government contract to
bring FCA claims based on the contractor’s apparent
non-compliance. Schindler Elevator Corp. v. United
States ex rel. Kirk, 131 S. Ct. 1885, 1894 (2011)
(observing that, under respondent’s incorrect
interpretation of the FCA public disclosure bar,
“anyone could identify a few regulatory filing and
certification requirements, submit FOIA requests
until he discovers a federal contractor who is out of
compliance, and potentially reap a windfall in a qui
tam action under the FCA”). This “very real
concern” prompted the D.C. Circuit to require “strict
enforcement of the Act’s materiality and scienter
requirements.” Science Apps., 626 F.3d at 1270.

The First Circuit took an approach that largely
ignored such limits. If not corrected, the court’s
holdings will inject enormous uncertainty in the
already complex business of government contracting.

1. The First Circuit gives short shrift to the
substantial question whether the hospitals, as the
submitting parties, actually represented anything to
the government about the conduct of entities other
than the hospitals themselves, such as the
petitioner. The court held that two standard
government form documents were “more than
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specific enough to make clear that the claims
submitted by hospitals represented that any
underlying transactions had not involved third party
kickbacks.” Pet. App. 34a. But the documents do
not support that interpretation. In the first of these
documents, a Medicare Provider Agreement, the
hospitals stated only that “I” agree to abide by the
laws applicable to “me,” and that “I understand” that
Medicare will only pay if “the claim and the
underlying transaction” are compliant with
applicable laws and rules. Id. at 8a-9a. In the other
document, the hospitals’ annual Medicare Hospital
Cost Report, their similar certification was expressly
qualified by the phrase, “to the best of my knowledge
and belief,” a qualification that naturally carries
over to the “further” certification, stated in the very
next sentence, that all services claimed were
provided in compliance with relevant laws and
regulations. Id. at 9a. Nonetheless, the First
Circuit ultimately read these certifications as the
hospitals’ clear guarantee of compliance by all other
entities involved with all of the underlying
transactions, and rendered a holding that is
breathtaking in its potential reach: “[W]e reject the
argument that a submitting entity’s representations
about its own legal compliance cannot incorporate an
implied representation concerning the behavior of
non-submitting entities.” Pet. App. 4a-5a (emphasis
added).

The same boilerplate language produced a very
different outcome in the Tenth Circuit. Looking at
the Medicare Cost Report, just as the First Circuit
did, the Tenth Circuit rejected that document as a
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basis for false certification liability, holding that “it
contains only general sweeping language and does
not contain language stating that payment is
conditioned on perfect compliance with any
particular law or regulation.” United States ex rel.
Conner v. Salina Reg’l Health Ctr., Inc., 543 F.3d
1211, 1219-21 (10th Cir. 2008).

For the sake of objectivity and predictability in
government contracting, this Court should correct
the First Circuit’s approach, which too readily finds
broad guarantees of compliance where the contract
language does not clearly provide them, and which
in that way departs from the balance this Court has
tried to strike between “giv[ing] effect to Congress’
efforts to protect the Government from loss due to
fraud but also ensur[ing] that ‘a defendant is not
answerable for anything beyond the natural,
ordinary and reasonable consequences of his
conduct.’ ” Allison Engine Co. v. United States ex rel.
Sanders, 553 U.S. 662, 672 (2008) (citation omitted).
As the Fourth and Seventh Circuits have held, the
FCA targets only “objective falsehoods,” which means
that there can be no liability for FCA claims
grounded in an alleged breach of contract terms
whose interpretation is a matter of reasonable
dispute or, put another way, that turn on a relator’s
“own interpretation of an imprecise contractual
provision.” United States ex rel. Wilson v. Kellogg
Brown & Root, Inc., 525 F.3d 370, 378 (4th Cir.
2008); see United States ex rel. Yannacopoulos v.
General Dynamics, No. 09-3037, 2011 WL 3084932,
at *14 (7th Cir. July 26, 2011).
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If contractual undertakings are to be enforced
with treble damages and statutory penalties under
the FCA, it is not too much to require that these
promises have been stated clearly and expressly.
Among the many benefits of such a requirement is
that the contractor will know, in advance, exactly
what its most critical compliance obligations are,
and to whose activities they extend. This would
enable the contractor to tailor its compliance
programs with precision, and to price its
performance so that its contract revenues adequately
fund the necessary compliance efforts, to the benefit
of the government as well as the contractor. And if
compliance issues do arise, sound judgments can be
made about likely enforcement exposure and
prospects for resolution, which is a scenario far
preferable for all concerned, including courts, juries,
and litigants, than guesses about contract
interpretation that are made under threat of treble
damages. Something as serious as FCA liability
should not turn on a contest over the meaning and
scope of contract obligations that are not clearly
stated in the contract, nor, for that matter, on the
venue in which the government or a relator chooses
to have that contest.

2. Deepening a circuit split on this issue,
however, the First Circuit held that a contractor’s
failure to comply with a statute, regulation, or
contract provision can give rise to a false claim even
when those requirements are not expressly stated as
preconditions to the government’s obligation to pay
the contractor’s claim. Pet. App. 20a-24a (emphasis
added). Echoing the D.C. Circuit, the court held that
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“materiality may be established in other ways,”
including testimony to the effect that the parties
“understood that payment was conditional on
compliance with the requirement at issue.” Id. at
37a.3

This goes too far. The point of a contract is to set
expectations in advance so that the parties can plan
and act accordingly. When the government enters
into a contract, that agreement should objectively
determine what is material to the government’s
payment decision, not later testimony from
government witnesses about their subjective
understanding of the contract, or speculative
testimony about whether the government would
have paid had it known the true state of the
contractor’s compliance. See Yannacopoulos, 2011
WL 3084932, at *10 (“[S]peculative testimony about
how that party might have acted if it had discovered
that misrepresentation earlier cannot raise a
genuine issue of fact as to materiality” under the
FCA).

As the First Circuit itself has recognized
previously, “[t]he determination of materiality, like
other aspects of contract interpretation, must be
based largely on a standard of objective

3 The D.C. Circuit credited trial testimony from government
witnesses to the effect that, had they known of the contractor’s
non-compliance, they would not have made payments under the
contracts at issue. Science Apps., 626 F.3d at 1271; see also
United States ex rel. Thompson v. Columbia/HCA Healthcare
Corp., 20 F. Supp. 2d 1017, 1025 (S.D. Tex. 1998) (accepting
declaration from HCFA official as proof that payment was
conditioned on certification).
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reasonableness rather than purely subjective belief,”
meaning that “a party cannot transmogrify a
provision that, from an objective standpoint, has
only marginal significance into one of central
salience by the simple expedient of saying in
retrospect that she believed it to be very important.”
Gibson v. City of Cranston, 37 F.3d 731, 737 (1st Cir.
1994) (rejecting plaintiff's after-the-fact testimony
that a particular contract provision was material to
her).

Courts should be skeptical about whether
materiality has been established, moreover, when
the alleged breach goes to something other than the
contractor’s timely delivery of the goods or services
promised.4 In particular, although the First Circuit
dismissed the point as an irrelevant “intricac[y]” of

4 For example, in Precision Prods., ASBCA No. 25280, 82-2
BCA ¶ 15,981 (July 27, 1982), the Armed Services Board of
Contract Appeals held that the contractor’s violation of a clause
requiring production items to be manufactured at the same
facility as a prototype “first article” did not justify default
termination for material breach, in part because the production
units were no different from the first article. 82-2 BCA
¶ 15,981, at 79,247 (“[T]o sustain a default termination, the
Government must demonstrate that the breach of other
provisions, not pertaining to accomplishment of the contract
work itself, constituted a material breach”); see also Frank
Felix Assocs., Ltd. v. Austin Drugs, Inc., 111 F.3d 284, 289 (2d
Cir. 1997) (applying New York law) (“[F]or a breach of a
contract to be material, it must go to the root of the agreement
between the parties,” excusing a party’s obligation to perform
only “where the other party’s breach of the contract is so
substantial that it defeats the object of the parties in making
the contract.” (internal quotation and citation omitted)).
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the Medicare program, Pet. App. 37a, there is a
significant question whether Medicare’s DRG-based
payment structure made petitioner’s alleged
kickbacks economically irrelevant to the
government—that is, the government paid a fixed
and predetermined amount for surgeries that were
medically necessary and did in fact occur.

This is not to say that economic impact alone
determines materiality, only that there is a need for
this Court to articulate some objective ground rules
where the First Circuit has declined to do so. If the
FCA’s potentially crippling remedies are to be
available for claims submitted to the government
while the contractor was out of compliance with
contract provisions—even provisions that do not go
to the heart of the parties’ basic exchange of
consideration—then the importance of those terms
should be unmistakable. There should be an express
certification of compliance with such terms, as
several circuits have held, or, at the very least, the
governing contract, statute, or regulation should
expressly identify each requirement that is
understood to be a precondition of payment and
state plainly that the contractor is understood to
certify compliance with such terms when it submits
invoices to the government.5

5 See United States ex rel. Harrison v. Westinghouse
Savannah River Co., 176 F.3d 776, 793 (4th Cir. 1999) (“The
prerequisite standard in the false certification cases is
essentially a heightened materiality requirement: the
government must have conditioned payment of the claim upon
certification of compliance with the provision of the statute,
regulation, or contract at issue.” (emphasis added)); id. at 787
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B. The First Circuit’s “Expansive” Approach
Improperly Conflates Contractual And FCA
Remedial Schemes, And Will Frustrate Fair
And Efficient Defense Contracting.

1. The First Circuit ruled as broadly as it did in
part in mistaken reliance on this Court’s statement
that, in the FCA, Congress wrote “expansively” to
reach all types of fraud that might cause the
government financial loss. Pet. App. 31a (quoting
Cook Cnty., Illinois v. United States ex rel. Chandler,
538 U.S. 119, 129 (2003)). But this Court did not
instruct the lower courts to construe contractual and
regulatory requirements with an eye toward finding
additional bases for FCA liability, or to reject
appropriate limits on fraud theories as “artificial
barriers” to liability. Id. at 18a. On the contrary,
the Court held long ago that the FCA is not to be
treated as a catchall fraud statute, United States v.
McNinch, 356 U.S. 595, 599 (1958), and more
recently has applied the Act’s public disclosure bar
rigorously to effectuate congressional intent to limit
certain kinds of opportunistic qui tam litigation.
See, e.g., Schindler Elevator, 131 S. Ct. at 1894;
Graham Cnty. Soil & Water Conservation Dist. v.
United States ex rel. Wilson, 130 S. Ct. 1396, 1407
(2010).

This case presents a severe threat to the law and
practice of federal government contracting. Qui tam
relators are strangers to the contracts whose terms
they purport to enforce, and when they sue under

n.8 (finding implied certification theory “questionable” because
fraud by omission requires a duty to disclose).
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the Act, they apply a blunt instrument,
overwhelming a whole range of more carefully
calibrated responses that are possible under the
many contractual remedies available to the
government. This, again, is reason for the Court to
insist that any FCA liability theory based on false
certification must be based on a knowing violation of
only the most important and clearly stated contract
requirements.

As the Fourth Circuit put it:

Congress crafted the FCA to deal with fraud, not
ordinary contractual disputes. The FCA plays an
important role in safeguarding the integrity of
federal contracting, administering strong medicine
in situations where strong remedies are needed.
Allowing it to be used in run-of-the-mill contract
disagreements . . . would burden, not help, the
contracting process, thereby driving up costs for
the government and, by extension, the American
public.

United States ex rel. Owens v. First Kuwaiti Gen.
Trading & Contracting Co., 612 F.3d 724, 726-27
(4th Cir. 2010) (emphasis added); see also Conner,
543 F.3d at 1221 (holding that, under relator’s
incorrect false certification theory, “[a]n individual
private litigant, ostensibly acting on behalf of the
United States, could prevent the government from
proceeding deliberately through the carefully crafted
[Medicare] remedial process and could demand
damages well in excess of the entire value of
Medicare services performed by a hospital”).
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2. There is a range of remedies available to the
government that, in all but the clearest cases of
contract-related fraud, will be more tailored and
appropriate than the “strong medicine” of the FCA.
For some violations, such as the anti-kickback
statutes, Congress has actually specified particular
remedies.6 For other types of alleged non-
compliance, the government’s remedial choices are
extensive and varied.

The Federal Acquisition Regulation entitles the
government to terminate a contract for convenience
for any reason, or to terminate for default if a
contractor fails to perform, subject in some cases to a
right to cure. 48 C.F.R. Part 49; 48 C.F.R. §§ 2.101,
49.402-3(d). Claimed costs that are questioned by
the government can be suspended or disallowed
pending final resolution of those questions. 48 C.F.R.
Subpart 42.8. The government can also offset
disputed costs against payments otherwise due the
contractor under other contracts. Defense Contract
Audit Agency Contract Audit Manual ¶ 6-902(h)
(June 9, 2011). And there is an entire statutory
scheme, under the Contract Disputes Act, 41 U.S.C.
§ 601-13, that governs resolution of government
contract disputes before the Armed Services Boards

6 As Petitioner notes, Pet. 6 n.4, recent statutory
amendments provide that claims for services resulting from a
violation of the Anti-Kickback Statute constitute false claims
under the FCA, but that provision is not retroactive to costs
claimed before the effective date of the amendment and, unlike
the First Circuit’s holdings, does not apply outside the
Medicare and Medicaid context.
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of Contract Appeals and the Court of Federal
Claims. See also 48 C.F.R. Subpart 33.2.

The government may also suspend or debar a
contractor for a variety of offenses or for serious
performance issues. 48 C.F.R. §§ 9.406-2, 9.407-2.
Once suspended, debarred, or even proposed for
debarment, a contractor is “excluded from receiving
contracts, and agencies shall not solicit offers from,
award contracts to, or consent to subcontracts with
these contractors, unless the agency head
determines that there is a compelling reason for
such action.” 48 C.F.R. § 9.405. In 2008, Congress
bolstered these provisions with the Close the
Contractor Fraud Loophole Act, Pub. L. 110-252,
§ 6101, 122 Stat. 2323, 2386 (2008). The Act
requires a contractor to make voluntary disclosures
of credible evidence of certain violations of criminal
law, of the FCA, or of significant overpayments.
Failure to timely disclose this evidence can result in
suspension or disbarment. 48 C.F.R.
§§ 9.406-2(b)(1)(vi), 9.407-2(a)(8). Finally, if a
contractor has performed poorly on a contract or is
found to be non-responsible, this information will be
entered into a database and made available to other
contracting agencies for use during evaluations for
future awards. 48 C.F.R. §§ 9.104-1, 9.104-6,
9.105-2(b)(2), 15.305(a)(2), 42.1503.

This Court should be wary of “expansive” theories
of FCA liability which, like those endorsed by the
First Circuit, step over all these remedial options
and increase the chances that juries will be invited
to substitute their judgment for decisions that
traditionally have been within the discretion of
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government contracting officials. See Wilson, 525
F.3d at 377 (declining to permit qui tam relator to
sue where the government, as the “actual party to
the contract,” had not “expressed dissatisfaction with
[defendant’s] performance in the form of a breach of
contract action). After all, there are instances of
technical non-compliance that such officials, having
in mind the full scope of the parties’ contractual
relationship, would prudently choose not to pursue.
See United States ex rel. Siewick v. Jamieson Sci. &
Eng’g, Inc., 214 F.3d 1372, 1377-78 (D.C. Cir. 2000)
(noting the potential for relators to divest the
government of its opportunity to exercise discretion
“on the basis of complex variables reflecting the
officials’ view of the government’s longterm
interests”).

3. Expansive FCA liability is an exceptionally
poor means of managing massive, complex defense
contracting relationships. Today’s defense contracts
are a far cry from the relatively straightforward
munitions contracts that were the focus of the FCA
when first enacted during the Civil War.
Yannacopoulos, 2011 WL 3084932, at *18 n.3
(relator’s claims arise from “a complex, long-term
contract involving many contingencies, allowances
predictions, and amendments”).
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For example,7 contractors have provided a
substantial share of the logistical support for our
combat forces deployed to Iraq and Afghanistan over
the last decade, providing weapons system support,
construction, engineering, power generation, fuel
and material transport, housing, food service, water
and ice production, vehicle and equipment
maintenance, recreation facilities, and a host of
other services—many of them delivered under
enormous time constraints in some of the most
challenging, least developed, and dangerous places
in the world. Tens of thousands of employees have
provided these services, some of them employed by
American defense contractors but many provided by
foreign-based companies employing workers from all
over the developing world, where U.S. legal and
ethical principles are not the norm.

And because so many basic considerations were
unknown when the need for wartime logistical
support suddenly arose, the military utilized broad
umbrella agreements to engage prime contingency
contractors, then defined its requirements as
conditions evolved, using task orders, statements of
work, modifications, and layers of other contract

7 There is extensive public literature on wartime
contingency contracting. This summary is taken from
Contractors on the Battlefield: A Support Force to Manage
(Lexington Inst. Feb. 2007); U.S. Gov’t Accountability Office,
GAO-04-854, Military Operations: DoD’s Extensive Use of
Logistics Support Contracts Requires Strengthened Oversight
(2004); and U.S. Gov’t Accountability Office, GAO-03-695,
Military Operations: Contractors Provide Vital Services to
Deployed Forces but Are Not Adequately Addressed in DoD
Plans (2003).
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documents forming a not-always-consistent mosaic
of contract responsibility. Given the unknowns, and
the need to allow flexibility for contractors and
military commanders to adapt as circumstances
changed or information became more certain
(affecting, for example, the number and location of
troops for whom the contractors needed to provide
services), the initial requirements were often
imprecise8 and had to be modified hundreds of times,
with close collaboration between contractor and
military and defense agency personnel.

This is just an example of one type of defense
contracting. NDIA members are involved in all
phases of similarly complex, dynamic contractual
relationships that require close cooperation between
the contractors and the government, a shared
appreciation of the practical difficulties of achieving
perfect compliance, and space for the daily
commercial judgments that contractors must
exercise in order to perform well for the government.

The First Circuit’s expansive approach to FCA
liability, which gives relators a ready mechanism for
“enforcing” contract terms, will hinder these

8 In Wilson, 525 F.3d at 374 (internal quotations and
citations omitted), for example, the Fourth Circuit was asked to
allow a FCA claim to proceed based on the defendant’s alleged
failure to comply with contract clauses requiring it to “meet
required vehicle requirements” and maintain the “good
appearance” of government vehicles. The court declined,
holding that, “[g]iven the imprecise nature of the general
maintenance provisions at issue here, it is not exactly clear
what would qualify as adequate (or inadequate) maintenance”
under the contract. Id. at 377.
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arrangements. The approach invites courts to
discern implicit material representations in complex,
imprecise, and multi-layered provisions that contain
all sorts of requirements whose significance to the
parties’ fundamental agreement is debatable.9 The
First Circuit’s approach is prone, too, to viewing
those implicit representations as a strict and
potentially unreasonable guarantee of upstream
compliance. The predictable result of a failure to
police the “proper boundaries” of the FCA will be
“pervasive litigation,” the sort that “threatens to
penalize good faith disagreements over matters of
commercial judgment.” Owens, 612 F.3d at 734
(affirming summary judgment dismissing FCA claim
arising from “garden-variety issues of contractual
performance . . . under a series of complex contracts
pertaining to a construction project of massive
scale”).

There may well be aspects of contract performance
that are so vital that the government insists on them
as conditions of payment which, if not met, may
subject the contractor to FCA liability. But if that
heavy threat is applied too broadly, across the whole
range of contract performance, it will surely displace
the less rigid, pragmatic give-and-take that has

9 Government contracts contain dozens of standard-form
clauses, see Schindler, 131 S. Ct. at 1894, few of which are
objectively material to performance in, for instance, a war zone.
See Contractors on the Battlefield, at 16 (“Put bluntly, it is
ludicrous to require that contractors in a war zone adhere to
requirements for set-asides, Buy America, rapid auditing, and
fair pricing. The Federal Acquisition Regulations were not
designed for the realities of wartime.”).
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proven to be so critical to achieving the government’s
contracting aims. That boundary must be
maintained. Doing so requires only that false
certification liability be reserved for those
requirements that are expressly identified as
matters that are so material that they are deemed to
be certified with the submission of each invoice.

4. There is a substantial cost to any approach
that would open the FCA to misuse as a generalized
enforcement mechanism for contract provisions or
other requirements that are not expressly identified
as material preconditions to the government’s
payment obligation. If contractors cannot reliably
predict their litigation exposure, or be assured that
reasonable compliance measures will insulate them
from significant liability, then, unavoidably, the
government’s cost of contracting will rise according
to each contractor’s best guesses about its risks, and
the government’s choices among contractors will
diminish. Owens, 612 F.3d at 734 (“Allowing a
remedy for fraud to be put to such use [i.e., as a
ready substitute for breach of contract claims]—
particularly when the party invoking it is an
uninjured third party—also drives up the costs of
contracting for the government” and “would
discourage many perfectly honest companies from
wanting to do business with the United States.”).

Contracting costs will rise, too, because the First
Circuit’s holdings will invite more, and more
protracted, litigation. Indeed, without predictable
and objective criteria for assessing things like
materiality, cases are more likely to turn on witness
testimony and thus not be resolved until summary
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judgment or trial, after years of discovery. The
attendant costs and uncertainty will be significant
enough to force settlement of cases even where the
contractor has good defenses. And if the contractor
does successfully defend such a case, the significant
costs it incurs in doing so (in this age of electronic
discovery, millions of dollars per case) may be
recoverable from the government. See 48 C.F.R.
§ 31.205-47(b)(2).

None of those outcomes is in the public interest,
especially when it comes to the national defense.
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CONCLUSION

NDIA is not arguing to exclude contract
compliance matters entirely from the reach of the
False Claims Act, or otherwise to preserve only the
most limited possible application of the Act. NDIA
asks instead for clarity, so that its members can read
their contracts and know, with reasonable certainty,
what aspects of their performance are so material
that they will be enforced, under the Act, as
certifications that the contractor is plainly
understood to have made by the submission of every
request for payment. The First Circuit’s decision is a
substantial step away from that vital clarity, and it
should be corrected. The petition for a writ of
certiorari should be granted.

Respectfully submitted.
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