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QUESTION PRESENTED

Following an investigative stop conducted outside
the arresting officer’s jurisdiction, petitioner was ar-
rested on suspicion of possession of methampheta-
mine. The State first prosecuted petitioner for the
misdemeanor of failure to identify himself to the ar-
resting officer. During that prosecution, the officer
testified that he did not see petitioner commit any
offense that would justify an out-of-jurisdiction stop.
The trial judge accordingly held that petitioner’s de-
tention was unlawful, ordered the evidence sup-
pressed, and directed an acquittal because there was
no evidence to put before the jury. The State then
prosecuted petitioner on a felony charge of metham-
phetamine possession. Aided by the arresting offi-
cer’s newly enhanced testimony, the State was per-
mitted (over petitioner’s objection) to relitigate the
lawfulness of the stop. The question presented is:

Whether the doctrine of collateral estoppel, em-
bodied in the Double Jeopardy Clause of the Fifth
Amendment and made applicable to the States
through the Fourteenth Amendment, bars relitiga-
tion of a fact necessarily decided in the defendant’s
favor in an initial prosecution, when that fact is
deemed evidentiary in nature in a subsequent prose-
cution.
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PETITION FOR A WRIT OF CERTIORARI
______________________

OPINIONS BELOW

The opinion of the Texas Court of Criminal Ap-
peals, App., infra, 1a-78a, is reported at 342 S.W.3d
528. The opinion of the Twelfth Court of Appeals is
available at 2009 WL 4829996. App., infra, 79a-89a.

JURISDICTION

The judgment of the court of appeals was entered
on June 29, 2011. This Court’s jurisdiction is in-
voked under 28 U.S.C. § 1257.

CONSTITUTIONAL PROVISION INVOLVED

The Fifth Amendment to the United States Con-
stitution provides, in pertinent part, that no person
“shall * * * be subject for the same offense to be twice
put in jeopardy of life or limb.”

STATEMENT

1. On October 16, 2007, at around 3:00 a.m.,
Leland Shawn Johnson, a patrol officer for the City
of Bullard in Smith County, Texas, was driving to
the nearby City of Tyler. App., infra, 2a. On his
way, he noticed a car parked partially on a sidewalk
in front of a closed Exxon station in the town of
Flint, Texas. Ibid. The station was outside Bul-
lard’s city limits but still within Smith County. Ibid.
The car’s headlights were shining into the station,
but the car did not appear to be occupied. Ibid.
Johnson was aware that the station had been bur-
glarized within the past two years, and other officers
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had informed him that the station had been burglar-
ized on other occasions.

Officer Johnson parked behind the car, turned off
his headlights, and approached the car on foot. Ibid.
He noticed that the car’s engine was running, that
the driver’s side rear window was down, and that pe-
titioner was asleep in the car. Ibid. Johnson “did
not smell any alcohol, nor did he see any items in the
car that might have been taken in a burglary.” Id. at
3a. After watching petitioner for a few minutes and
looking around for weapons, Officer Johnson woke
petitioner. Ibid. Petitioner was not immediately
able to identify the town in which he was located.
Johnson asked petitioner for identification, but peti-
tioner said he had left it at home. Ibid. Officer
Johnson then asked petitioner to step out of the car.
Ibid. Petitioner consented to being searched, and
the search uncovered a small amount of marijuana
and some methamphetamine. Ibid. Officer Johnson
then placed petitioner under arrest. Ibid. Police
later determined that petitioner had given Officer
Johnson a false name during the stop. Ibid.

2. The State charged petitioner with the misde-
meanor offenses of failure to identify and possession
of marijuana and the felony offense of possession of a
controlled substance.

The State tried the failure-to-identify case first.
Id. at 3a–4a. After the jury was empanelled and the
trial had begun, Officer Johnson testified that he
had investigated the car’s presence at the Exxon sta-
tion to determine whether a burglary had occurred
or was occurring. II Reporter’s Rec. at 30. Johnson
testified that he did not observe petitioner commit
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“any type of felony,” any breach of the peace, “any
type of public order crime,” or any offense under
Chapter 49 of the Texas Penal Code, concerning in-
toxication and alcoholic beverage offenses. App., in-
fra, 4a–5a. See generally 10 Tex. Pen. Code ch. 49.
Because Texas law limits the arrest authority of out-
of-jurisdiction officers to specified offenses, Tex.
Code Crim. P. art. 14.03(d),1 petitioner moved to
suppress the evidence against him, arguing that “the
State [had] failed to prove that [his] arrest or deten-
tion was lawful.” App., infra, 5a. The judge granted
the motion to suppress, explaining that because Offi-
cer Johnson was “outside his jurisdiction and [did]
not testify[] to any articulable facts as to how he
thinks an offense might have been committed, * * *
the law require[d the judge] to grant the motion to
suppress.” Id. at 6a. The court then directed a ver-
dict of acquittal because there “[wa]s no evidence to
go before the jury.” Id. at 5a–6a. The State did not
appeal.

3. The State then prosecuted petitioner in dis-
trict court for possession of methamphetamine. Id.
at 6a. During a pretrial suppression hearing, Officer
Johnson again testified. Id. at 6a–7a. This time, he

1 Tex. Code Crim. P. art. 14.03(d) (“A peace officer who is
outside his jurisdiction may arrest, without warrant, a person
who commits an offense within the officer’s presence or view, if
the offense is a felony, a violation of Chapter 42 or 49, Penal
Code, or a breach of the peace. A peace officer making an
arrest under this subsection shall, as soon as practicable after
making the arrest, notify a law enforcement agency having
jurisdiction where the arrest was made. The law enforcement
agency shall then take custody of the person committing the
offense and take the person before a magistrate in compliance
with Article 14.06 of this code.”).
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testified that when he saw petitioner asleep in the
car, he suspected not only burglary but also DWI,
public intoxication, and trespass. Id. at 7a. Peti-
tioner moved to suppress the evidence, arguing that
Officer Johnson, who was outside his jurisdiction,
lacked probable cause or reasonable suspicion to jus-
tify the detention, see art. 14.03(d), and that the doc-
trine of collateral estoppel barred the relitigation of
evidentiary facts and thus required that the motion
to suppress be granted. Ibid. Petitioner’s counsel
explained that one of the elements of the offense of
failure to identify is the lawfulness of the detention
and that collateral estoppel barred relitigation of
that fact. Id. at 8a. The judge denied the motion to
suppress, concluding that Johnson had adequate jus-
tification for the investigative detention and that col-
lateral estoppel did not bar relitigation of the valid-
ity of the detention. Id. at 8a–9a. Petitioner entered
a guilty plea. A jury sentenced him to sixty years’
imprisonment.

4. The Twelfth Court of Appeals affirmed. Id. at
79a–89a. The court first concluded that, although
Officer Johnson had testified that “[n]othing * * *
g[a]ve [him] reason to believe that [petitioner] had
burglarized the store,” id. at 77a, petitioner’s deten-
tion was justified because Johnson “could have rea-
sonably suspected that [petitioner] was a getaway
driver” for a burglary because the station had been
burglarized in the past, petitioner’s engine was run-
ning, and his lights were on.2 Id. at 86a (emphasis

2 The Twelfth Court of Appeals also concluded that,
although Officer Johnson had not proffered it as a basis to
justify detention (nor had the State invoked it in its appellate
brief, see State C.A. Br. 7), petitioner’s detention was justified
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added). The court also held that collateral estoppel
did not bar relitigation of (1) whether Johnson was
outside of his jurisdiction and (2) whether he ob-
served an offense or action that would allow him to
detain petitioner, because “[n]one of the facts liti-
gated in the suppression hearing pertaining to [peti-
tioner’s] misdemeanor trial * * * are essential ele-
ments of the offense” of methamphetamine posses-
sion. Id. at 89a.

5. The Texas Court of Criminal Appeals affirmed.
Id. at 1a–78a. The court concluded that there was a
reasonable basis for concluding that “a burglary was
occurring,” and that although “subsequent events
[may have] dispelled any reasonable suspicion that
[petitioner] was participating in a burglary,” id. at
18a, by that time, Johnson “could reasonably suspect
that [petitioner] was intoxicated.” Id. at 16a. The
court did not address Officer Johnson’s testimony
during the first prosecution that “[n]othing * * *
g[a]ve [him] reason to believe that [petitioner] had
burglarized” the station and that petitioner “had not
committed * * * an offense under Chapter 49 of the
Penal Code,” involving intoxication. Id. at 4a–5a.

The court also concluded that collateral estoppel
did not bar relitigating the validity of petitioner’s de-
tention. The court began by stating that application

because his vehicle was parked partly “on the sidewalk” in
alleged violation of state law prohibiting obstruction of
sidewalks. App., infra, 86a–87a. The Court of Criminal
Appeals rejected that basis for affirming the judgment, because
“it is not clear” whether petitioner was parked in part on a
sidewalk for purposes of any criminal prohibition. Id. at 13a &
n.21.
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of collateral estoppel requires consideration of (1)
what facts were necessarily decided in the first pro-
ceeding and (2) whether those necessarily decided
facts constitute essential elements of the offense in
the second trial. Id. at 20a (citing Murphy v. State,
239 S.W.3d 791 (Tex. Crim. App. 2007)). The court
acknowledged that “the validity of [petitioner’s] de-
tention was an element of the offense in [his] first
prosecution,” id. at 22a, but concluded that that fact
did not assist petitioner in his second prosecution.
The court stated that an acquittal under a beyond-a-
reasonable-doubt standard did not bar relitigation in
a suppression hearing in the second prosecution, be-
cause “collateral estoppel does not bar relitigation of
an issue resolved by a prior acquittal when, in the
subsequent proceeding, the issue is governed by a
lower standard of proof.” Id. at 30a (citing Dowling
v. United States, 493 U.S. 342 (1990)). Accordingly,
the court concluded that petitioner could prevail only
if there were a preclusive effect to the determination
in the first prosecution of the detention issue “as a
suppression issue, governed by the preponderance of
the evidence standard.” Id. at 31a.

The court concluded that the determination of the
first court in the context of the suppression motion
had no preclusive effect. The court based that con-
clusion on references in this Court’s decision in Ashe
v. Swenson, 397 U.S. 436 (1970), to “an issue of ulti-
mate fact,” App., infra, 34a-35a (citing Ashe, 397
U.S. at 437-439), and its conclusion that “suppres-
sion issues are simply not the type of issues that im-
plicate double jeopardy in the first place” because a
criminal defendant is “placed in jeopardy for the
elements of the offense, not for mere evidentiary
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matters.” Id. at 46a. Accordingly, the court con-
cluded that “the State is not barred by the Double
Jeopardy Clause from relitigating a suppression is-
sue that was not an ultimate fact in the first prose-
cution and was not an ultimate fact in the second
prosecution.” Id. at 49a.

The court recognized the substantial uncertainty
surrounding its conclusion, however, noting the siz-
able “split among the federal circuits and various
other jurisdictions on whether collateral estoppel can
* * * apply to facts that are merely evidentiary in the
second prosecution.” Id. at 39a; id. at 39a-40a n.125
(collecting authorities). The court acknowledged
that the commentary to Section 27 of the Restate-
ment (Second) of Judgments, which “a number of ju-
risdictions have adopted” in civil cases, id. at 42a,
“challenges the notion that collateral estoppel in-
volves only the ultimate issues in a case.” Id. at 29a;
see also id. at 35a (noting “the Supreme Court sug-
gested that collateral estoppel might be at least as
protective in criminal cases as in civil cases”). Fur-
ther, the court repeatedly noted that this Court had
relied on that section of the Restatement in its most
recent criminal collateral estoppel cases. Id. at 28a
& n.78 (citing Bobby v. Bies, 129 S. Ct. 2145, 2152
(2009); Yeager v. United States, 129 S. Ct. 2360, 2367
n.4 (2009)); id. at 42a & n.131 (same).

Judge Womack filed a concurring opinion. He
agreed that “for double-jeopardy-based collateral es-
toppel to bar the relitigation of a fact, that fact must
be an essential element in both the prior prosecution
and the subsequent prosecution,” id. at 50a, but he
wrote separately to argue that the court’s “holding
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does not foreclose the possibility of non-essential-
issue preclusion based on non-constitutional
grounds.” Id. at 58a. He recognized that issue pre-
clusion would “protect the integrity of the original
factfinder’s determination and bar relitigation in a
subsequent prosecution.” Id. at 62a–63a.

Judge Cochran, joined by Judge Johnson, con-
curred in the court’s judgment, but did not join the
majority opinion because she “d[id] not think that
this case presents an issue of collateral estoppel.”
Id. at 70a. She argued that collateral estoppel ap-
plies only to historical facts and that the “entry of an
acquittal in the failure-to-identify trial was the re-
sult of a mistake of law.” Id. at 78a.

REASONS FOR GRANTING THE PETITION

Collateral estoppel principles have long been en-
forced in criminal prosecutions to prevent the reliti-
gation of issues determined by a valid and final
judgment in an earlier prosecution. See Ashe v.
Swenson, 397 U.S. 436, 443 (1979); United States v.
Oppenheimer, 242 U.S. 85, 87 (1916). Recognizing
that criminal collateral estoppel flows from the Fifth
Amendment’s Double Jeopardy Clause, Schiro v.
Farley, 510 U.S. 222, 232 (1994), this Court has con-
sistently held that this “constitutional guarantee” is
“a safeguard firmly embedded in federal law.” Ashe,
397 U.S. at 445–446 & n.10. This case turns on
whether that protection is eliminated where a fact
definitively decided in the defendant’s favor in the
first trial is deemed an “evidentiary” fact in the sec-
ond trial.
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I. There Is An Entrenched Three-Way Conflict
Regarding Whether A Fact Necessarily
Decided In A Criminal Prosecution May Be
Relitigated For Use As An Evidentiary Fact
In A Later Prosecution

As the Texas Court of Criminal Appeals explicitly
acknowledged, “there is a split among the federal
circuits and various other jurisdictions on whether
collateral estoppel can ever apply to facts that are
merely evidentiary in the second [criminal] prosecu-
tion.” App., infra, 39a; see id. at 39a–40a, n.125 (col-
lecting authorities). Some courts have held that col-
lateral estoppel bars the relitigation of facts neces-
sarily decided during the first criminal prosecution
only if they are “ultimate facts” in a later prosecu-
tion. Defining “ultimate facts” as the essential ele-
ments of an offense that must be proved beyond a
reasonable doubt, those courts distinguish such facts
from all other facts, called “evidentiary facts.” Other
courts have likewise held that collateral estoppel ap-
plies only to “ultimate facts” in the subsequent
prosecution, but—further evidencing the widespread
uncertainty surrounding the question presented—
have defined that term broadly to encompass facts of
importance to the prosecution but not necessarily
essential elements of an offense. Still other courts
have held that collateral estoppel bars the subse-
quent relitigation of a previously adjudicated fact,
whether “ultimate” or “evidentiary.”
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A. Two Circuits And Four State Supreme
Courts Hold That Collateral Estoppel
Bars Relitigation Only Of “Ultimate”
Facts That Are “Essential Elements”
In Subsequent Prosecutions

The Texas Court of Criminal Appeals agreed with
the Seventh and Eighth Circuits as well as the Su-
preme Courts of Iowa, New Hampshire, and Wyo-
ming that “the State is not barred by [collateral es-
toppel] from relitigating [an] issue that * * * was not
an ultimate fact in the second prosecution.” App.,
infra, 49a; see United States v. Bailin, 977 F.2d 270,
280 (7th Cir. 1992); Flittie v. Solem, 775 F.2d 933,
942 (8th Cir. 1985) (en banc); State v. Sharkey, 574
N.W.2d 6, 9 (Iowa 1997); State v. Glenn, 9 A.3d 161,
171 (N.H. 2010); Eatherton v. State, 810 P.2d 93, 99
(Wyo. 1991). These courts have narrowly defined
“ultimate fact” to mean one that “must be proven be-
yond a reasonable doubt,” Bailin, 977 F.2d at 280,
and thus is an “essential” element of the subsequent
prosecution. Flittie, 775 F.2d at 942. These courts
have been clear in holding that “collateral estoppel
does not bar relitigation of facts that are evidentiary
in the second prosecution.” Id.; see also, e.g.,
Sharkey, 574 N.W.2d at 9 (“collateral estoppel ap-
plies only to ultimate facts, not to evidentiary facts”);
Glenn, 9 A.3d at 171 (collateral estoppel did not bar
relitigation of “an evidentiary fact” but only relitiga-
tion of “an ultimate fact that must be proved beyond
a reasonable doubt”); Eatherton, 810 P.2d at 99
(quoting Flittie, 775 F.2d at 942).

Many of these courts have seized upon a refer-
ence in Ashe to “ultimate facts.” See 397 U.S. at 443
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(“[W]hen an issue of ultimate fact has once been de-
termined by a valid and final judgment, that issue
cannot again be litigated between the same parties
in any future lawsuit.”); see also, e.g., App., infra,
35a (“The Supreme Court’s formulation of collateral
estoppel in Ashe, by including a reference to ‘an issue
of ultimate fact,’ in itself suggests that the issue
upon which preclusion is sought should be an ulti-
mate issue in at least one (and perhaps both) of the
prosecutions.” (quoting Ashe, 397 U.S. at 443));
Sharkey; 574 N.W.2d at 9 (quoting Ashe, 397 U.S. at
443); Eatherton, 810 P.2d at 103.

Others, like the Texas Court of Criminal Appeals,
have also stated that the relitigation of a fact does
not place defendant in “jeopardy” a second time suf-
ficient to warrant application of collateral estoppel
unless the evidence is used to prove “the elements of
the offense” in the subsequent prosecution. See
App., infra, 46a. “To accord collateral-estoppel pro-
tection, under the rubric of double jeopardy, to such
an issue,” those courts have explained, “would stray
far from the theoretical groundings of the Double
Jeopardy Clause and the Supreme Court’s earlier
pronouncements on the issue of collateral estoppel.”
Id. at 48a.

B. One Circuit And Three State Supreme
Courts Apply Collateral Estoppel To
“Ultimate Facts” But Define That
Term Broadly To Include Facts
Beyond Essential Elements

The D.C. Circuit and the Supreme Courts of
Idaho, Connecticut, and Virginia also have held that
collateral estoppel applies only to “ultimate facts” in
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a subsequent prosecution. See Laughlin v. United
States, 344 F.2d 187, 191 (D.C. Cir. 1965) (quoting
The Evergreens v. Nunan, 141 F.2d 927, 928 (2d Cir.
1944)); State v. Aparo, 614 A.2d 401, 413 (Conn.
1992); State v. Gusman, 874 P.2d 1112, 1116 (Idaho
1994); Simon v. Commonwealth, 258 S.E.2d 567, 571
(Va. 1979). These courts, however, have employed a
broad definition of “ultimate” to encompass certain
facts besides essential elements of offenses. These
courts thus extend collateral estoppel to facts that
the first group would deem to be “evidentiary” and
beyond the doctrine’s reach.

The D.C. Circuit, for example, has defined “ulti-
mate facts” broadly to include “those which the law
makes the occasion for imposing its sanctions.”
Laughlin, 344 F.2d at 191 (quoting Evergreens, 141
F.2d at 928). Accordingly, that court has applied the
doctrine to facts besides those constituting the es-
sential elements of offenses charged in subsequent
prosecutions, including—as particularly relevant
here—suppression issues. Ibid. Laughlin, for ex-
ample, held that “ultimate facts” included whether
the consent of a party to a wiretapped conversation
had been coerced. It therefore concluded that a find-
ing of coercion in the first proceeding (requiring sup-
pression of the wiretap) was conclusive as to a sec-
ond prosecution. Ibid.

The Idaho Supreme Court has likewise concluded
that “[c]ollateral estoppel only precludes the relitiga-
tion of ultimate issues of fact,” but has defined the
term to include facts having legal consequence in the
second prosecution—including, as here, the lawful-
ness of a suspect’s detention. Gusman, 874 P.2d at
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1116. The Gusman court explicitly stated that
whether “the officer did not have probable cause to
request [the suspect] to submit” to a test was an “ul-
timate issue” that was “entitled to preclusive effect”
in any subsequent criminal prosecution. Ibid.

The Connecticut Supreme Court has likewise
held that collateral estoppel applies only to “ultimate
facts,” Aparo, 614 A.2d at 413, which it has defined
to mean acquitted conduct where there is a risk that
it could be used to “establish an element of the
charged offense,” ibid. Similarly, the Supreme Court
of Virginia limits application of collateral estoppel to
issues of “ultimate fact.” Simon, 258 S.E.2d at 571.
But it has explained that “the Commonwealth is
barred from introducing evidence” proving the of-
fense previously resolved in the defendant’s favor
even though those facts “are not dispositive of an
element of the offense charged in the second trial.”
Ibid.

C. Two Circuits And Three State
Supreme Courts Hold That Collateral
Estoppel Precludes The Relitigation
Of Evidentiary Facts

The Ninth and Eleventh Circuits and the highest
courts of New York, Pennsylvania, and Wisconsin
have held that collateral estoppel bars the relitiga-
tion of evidentiary facts in a second prosecution.
United States v. Castillo-Basa, 483 F.3d 890, 897 n.4
(9th Cir. 2007); United States v. Carter, 60 F.3d
1532, 189–192 (11th Cir. 1995) (quoting Delap v.
Dugger, 890 F.2d 285, 314 (11th Cir. 1989)); People
v. Acevedo, 508 N.E.2d 665, 671 (N.Y. 1987) (quoting
Wingate v. Wainwright, 464 F.2d 209, 213-214 (5th
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Cir. 1972)); Commonwealth v. Holder, 805 A.2d 499,
502 & n.4 (Pa. 2002); State v. Kramsvogel, 369
N.W.2d 145, 155 (Wis. 1985) (quoting United States
v. Mock, 604 F.2d 341, 343 (5th Cir. 1979)). Indeed,
the Ninth Circuit rejected as “completely without
foundation” the argument that collateral estoppel
should be “restrict[ed] * * * to issues of ‘ultimate
fact.’ ”3 Castillo-Basa, 483 F.3d at 897 n.4; accord
Carter, 60 F.3d at 189–192 (“ ‘Collateral estoppel ap-
plies to “ultimate” as well as “evidentiary” facts.’ ”
(quoting Delap, 890 F.2d at 314)); Kramsvogel, 369
N.W.2d at 155 (holding that facts “established in the
first trial may not be used in the second trial either
as ultimate or as evidentiary facts” (quoting Mock,
604 F.2d at 343)). In rejecting that distinction, the
New York Court of Appeals reasoned:

We perceive no meaningful difference in the un-
fairness to which a defendant is subjected when
the State attempts to prove his guilt by relitigat-
ing a settled fact issue, once necessarily decided
in his favor, whether it is a question of ultimate
fact or evidentiary fact. * * * In both instances
the defendant is forced to defend against charges
or factual allegations which he overcame in [an]
earlier trial.

3 The Castillo-Basa majority—like the D.C. Circuit and the
Supreme Courts of Idaho, Connecticut, and Virginia—also con-
cluded that there is no reason to adopt a “cramped” definition
of “ultimate fact” that would limit it to essential elements of the
offense charged in the subsequent prosecution. The court noted
that “[a]n ‘ultimate fact’ is simply ‘[a] fact essential to the claim
or defense.’ ” 483 F.3d at 897 n.4 (quoting Black’s Law
Dictionary 629 (8th ed. 2004)).
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Acevedo, 508 N.E.2d at 671 (quoting Wingate, 464
F.2d at 213–214). The Supreme Court of Pennsyl-
vania likewise “refused to sanction [the] formalistic
distinction between” the two categories of facts, rec-
ognizing, as discussed above, that “the line between
ultimate and evidentiary facts is often impossible to
draw.” Holder, 805 A.2d at 502 & n.4.4

* * *

Courts across the country are deeply and intrac-
tably divided about whether collateral estoppel ap-
plies to bar the relitigation of facts previously de-
termined against the government for evidentiary
purposes in a subsequent prosecution. This conflict
reflects fundamental disagreement about the scope
of the Double Jeopardy Clause’s protections. Even
those courts that purport to give collateral estoppel
effect only to “ultimate” facts disagree about what
that word means in application. The decision below
acknowledged this conflict and left no room for doubt
that it would persist: After “consider[ing] the con-
tinuing validity of the proposition that collateral es-

4 The decision below also cited United States v. Ricks, 882
F.2d 885, 889 & n.2 (4th Cir. 1989), and Underwood v. State,
722 N.E.2d 828, 833 (Ind. 2000), as applying collateral estoppel
to evidentiary facts in a second prosecution. App., infra, 39a-
40a n.125. Neither unequivocally does so. Ricks does state
that “collateral estoppel may serve to bar * * * the introduction
of evidence concerning those factual issues previously decided
in favor of defendant,” 882 F.2d at 889 (citing United States v.
Ragins, 840 F.2d 1184, 1193–1194 (4th Cir. 1988)), but the
opinion does not discuss the treatment of ultimate and
evidentiary facts in the second prosecution. Nor does
Underwood distinguish between the treatment of ultimate and
evidentiary facts in a second prosecution. 722 N.E.2d at 833.
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toppel applies only when the issue in question con-
stitutes an essential element in the subsequent
prosecution,” App., infra, 34a, and after surveying
the law in other jurisdictions, it resolved not to de-
part from what it characterized as its existing view.
The conflict is entrenched, and this Court’s review is
necessary to resolve it.

II. This Case Squarely Presents An Important
And Recurring Issue

Collateral estoppel doctrine “is not a mere matter
of practice or procedure inherited from a more tech-
nical time than ours.” Federated Dep’t Stores v.
Moitie, 452 U.S. 394, 401 (1981) (quoting Hart Steel
Co. v. R.R. Supply Co., 244 U.S. 294, 299 (1917)). It
is, rather, a “rule of fundamental and substantial
justice,” ibid., that is “deeply ingrained in * * * the
Anglo-American system of jurisprudence.” Green v.
United States, 355 U.S. 184, 187 (1957). Collateral
estoppel promotes interests of fundamental impor-
tance to the justice system. It prevents inconsistent
judgments. It promotes efficiency by preventing
wasteful and abusive duplicative litigation and
thereby encourages more accurate determinations by
focusing resources on a single proceeding. It ensures
an end to litigation and thus increases certainty and
reduces the anxiety of litigation. Doctrines prevent-
ing relitigation are “even more compelling” in an age
of increasingly “crowded dockets.” Moitie, 452 U.S.
at 401.

The Court has recognized the “profound impor-
tance of finality,” Strickland v. Washington, 466 U.S.
668, 693 (1984), in a variety of contexts. Finality
concerns are important enough to “forbid[] a court
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called upon to enforce a final order to tunnel
back * * * for the purpose of reassessing prior juris-
diction.” Travelers Indemn. Co. v. Bailey, 129 S. Ct.
2195, 2206 (2009) (quoting Finova Capital Corp. v.
Larson Pharmacy Inc., 425 F.3d 1294, 1308 (11th
Cir. 2005)). These “weighty interests in finality,”
San Remo Hotel v. City of San Francisco, 545 U.S.
323, 345 (2005), also preclude relitigation of “egre-
giously erroneous” verdicts, Fong Foo v. United
States, 369 U.S. 141, 143 (1962) (per curiam). In
Federated Department Stores v. Moitie, for example,
this Court rejected a Ninth Circuit rule that, for rea-
sons of “public policy” and “simple justice,” carved
out a “novel exception” to res judicata in civil litiga-
tion to allow relitigation of an issue where “other
plaintiffs in similar actions against common defen-
dants successfully appeal the judgments against
them.” 452 U.S. at 395, 398. The Court emphasized
that “[public] policy dictates that there be an end of
litigation.” Id. at 400 (quoting Baldwin v. Traveling
Men’s Ass’n, 283 U.S. 522, 525 (1931) (alteration in
Moitie)). Only issues of truly “vital importance,”
Strickland, 466 U.S. at 685, potentially outweigh fi-
nality. Finality is important because it is “just as
important that there should be a place to end as that
there should be a place to begin litigation.” Stoll v.
Gottlieb, 305 U.S. 165, 172 (1938).

The integrity of the judicial process is at stake.
The rule below allows prosecutions to proceed seria-
tim with necessarily inconsistent results between
the prosecutions. Process integrity, conservation of
resources, and the desire for certainty in present and
future outcomes are all important enough to force
civil litigants and criminal defendants to bear the
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consequences of their trial strategies. See, e.g., Re-
statement (Second) of Judgments § 27 (1982). There
is no justification for adopting a rule that increases
the risk of inconsistent verdicts, increases costs and
anxiety for defendants, and further strains crowded
court dockets simply to allow the State to relitigate
an issue it already had a full and fair opportunity to
litigate.

Interests in finality are particularly acute in the
context of criminal prosecutions. Serial relitigation
undermines the “deeply ingrained” idea that prose-
cutors, backed by the “resources and power” of the
State, should be prohibited from making “repeated
attempts to convict an individual.” Green, 355 U.S.
at 187. Such concerns are implicated not only when
a defendant is tried twice for the same offense. It is
also “possible for prosecutors to spin out a startlingly
numerous series of offenses from a single alleged
criminal transaction” and bring many charges
against a defendant, which may be prosecuted in
parallel or seriatim. Ashe, 397 U.S. 436, 445 n.10.
Serial prosecutions, like those at issue here, raise
particular concerns about fairness and accuracy in
factfinding because they allow prosecutors to litigate
and lose a particular issue, and then, using that ex-
perience, “refine[]” their presentation during a sec-
ond attempt. Id. at 440. Such attempts subject the
defendant to additional expense and continued
“anxiety and insecurity, as well as enhancing the
possibility that even though innocent he may be
found guilty.” Green, 355 U.S. at 187-188.

Rules that permit relitigation of issues give
prosecutors an incentive to split proceedings to give
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themselves multiple bites at the apple—indeed,
“every good attorney” would do so. Ashe, 397 U.S. at
447. If the prosecutors win the first time, they get
the conviction (and indeed, they may argue the de-
fendant is estopped from contesting issues lost dur-
ing the first case during subsequent proceedings, cf.
Bowen v. State, 245 P.3d 827 (Wyo. 2011) (prevent-
ing defendant from relitigating the validity of a
search in an administrative hearing where he previ-
ously litigated and lost the same issue in a criminal
proceeding)); if they lose, they can try again on a dif-
ferent charge involving the same set of facts. In-
deed, a textbook example would look very much like
this case: the State would try a trivial misdemeanor
first; after an unsuccessful suppression hearing, no
attempt would be made to appeal the judgment, be-
cause the misdemeanor would be meant only as a
“dry run.” Then, during the subsequent prosecution
on the felony charge, the critical witness’s testimony
would “improve” based on the experience of the first
suppression hearing. Compare App., infra, at 4a–5a
(describing testimony at the first suppression hear-
ing for failure to identify) with App., infra, at 7a (de-
scribing testimony at second suppression hearing for
methamphetamine possession). The Court devel-
oped the doctrine of collateral estoppel precisely to
“prevent such abuses.” Ashe, 397 U.S. at 445 n.10.

The preclusive effect of findings in a criminal
case on subsequent prosecutions is by no means a
matter of only academic interest. As demonstrated
by the half-page footnote in the decision under re-
view, this is an issue that arises frequently. See
App., infra, 39a–40a n.125. And it is of particular
importance in cases like petitioner’s, involving a pre-
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trial suppression hearing that implicates common
facts, because findings at pre-trial suppression hear-
ings “will often determine the result at trial.” Fed.
R. Crim. P. 12 advisory committee’s note on the 1983
amendments.

The case, moreover, represents an ideal vehicle
for addressing these important issues. The parties
fully argued the issue at every stage in this litigation
and both of the courts of appeals and the trial court
exhaustively discussed and resolved the issue. See
App., infra, 1a-2a, 8a–10a, 19a–49a 87a-89a. The
issue involves a pure question of law. The invalidity
of the search was the only and necessary basis for
the ruling of the Court of Criminal Appeals. See id.
at 49a.

III. The Decision Below Is Wrong

“[T]he Double Jeopardy Clause incorporates the
doctrine of collateral estoppel in criminal proceed-
ings.” Schiro, 510 U.S. at 232; accord Ashe, 397 U.S.
at 443. The Texas Court of Criminal Appeals’ ad-
herence to a long-discarded distinction between “ul-
timate” and “evidentiary” facts cannot be squared
with fundamental principles of double jeopardy, and
effectively overrules the essential holding of Ashe.

1. As this Court recently explained, the Double
Jeopardy Clause serves two main purposes. Yeager
v. United States, 129 S. Ct. 2360, 2365 (2009). The
first interest is in safeguarding

the “deeply ingrained” principle that “the State
with all its resources and power should not be al-
lowed to make repeated attempts to convict an
individual for an alleged offense, thereby subject-
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ing him to embarrassment, expense and ordeal
and compelling him to live in a continuing state
of anxiety and insecurity, as well as enhancing
the possibility that even though innocent he may
be found guilty.

Id. at 2365-2366 (quoting Green, 355 U.S. at 187-
188). “The second interest is the preservation of ‘the
finality of judgments.’ ” Id. at 2366 (quoting Crist v.
Bretz, 437 U.S. 28, 33 (1978)).

Ashe recognized that principles of collateral es-
toppel are essential to securing these objectives.
Ashe recognized—echoing Justice Holmes’s maxim—
that “[i]t cannot be that the safeguards of the person,
so often and so rightly mentioned with solemn rever-
ence, are less than those that protect from a liability
in debt.” 397 U.S. at 443 (quoting Oppenheimer, 242
U.S. at 87). On multiple occasions since, this Court
has relied upon civil collateral estoppel principles to
define the Double Jeopardy Clause’s protections in
the criminal context. See, e.g., Bobby v. Bies, 129
S. Ct. 2145, 2152 (2009) (relying upon civil standards
to determine what was “actually determined”);
Schiro, 510 U.S. at 233 (comparing Ashe test to the
requirements for issue preclusion in the civil con-
text) (citing 18 Charles Alan Wright et al., Federal
Practice & Procedure § 4421 (1981)); Standefer v.
United States, 447 U.S. 10, 25 (1980) (relying upon
the “competing policy considerations” exception in
civil collateral estoppel to deny application of non-
mutual collateral estoppel to criminal cases).

2. The distinction between “ultimate” and “evi-
dentiary” facts at issue here is itself a vestige of civil
collateral estoppel law. See Evergreens, 141 F.2d at
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930 & n.1. A particular fact “may be [an ultimate
fact], upon whose combined occurrence the law
raises the duty, or the right in question; or it may be
[an evidentiary fact], from whose existence may be
rationally inferred the existence of [an ultimate
fact].” Id. at 928. This distinction—which came to
be known as the Evergreens rule in civil cases—
provided that the facts to be precluded in the second
proceeding must be “ultimate,” rather than “medi-
ate” (or “evidentiary” in modern usage). Id. at 930-
931.

The Evergreens rule initially met with wide-
spread acceptance, see 18A Charles Alan Wright &
Arthur R. Miller, Fed. Practice & Procedure § 4424
(2d ed. 2002), and was endorsed by the First Re-
statement of Judgments. See Restatement of Judg-
ments 336 (Supp 1949). Shortly thereafter, this
Court described the Evergreens rule as “the normal
rule.” Yates v. United States, 354 U.S. 298, 338
(1957), overruled on other grounds by Burks v.
United States, 437 U.S. 1, 18 (1978).

The original idea behind the rule was simple—at
least in theory. It purported to limit the application
of collateral estoppel to circumstances in which it
would be “foreseeable that the fact would be of im-
portance in possible future litigation.” United States
v. Kramer, 289 F.2d 909, 917 (2d Cir. 1961) (quoting
Hyman v. Regenstein, 258 F.2d 502, 511 (5th Cir.
1958); see also Evergreens, 141 F.2d at 929; Charles
A. Heckman, Collateral Estoppel as the Answer to
Multiple Litigation Problems in Federal Tax Law:
Another View of Sunnen and The Evergreens, 19
Case W. Res. L. Rev. 230, 238 (1967) (“Heckman”).
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The idea was that it would be more difficult to fore-
see that evidentiary facts in the first proceeding
would be precluded from use in a subsequent pro-
ceeding. See Kramer, 289 F.2d at 917; Heckman at
238.

Over time, however, courts and commentators
recognized that the Evergreens rule did not effec-
tively serve that end. It suffered from the basic de-
fect that “the place of an issue in the logical struc-
ture of a lawsuit has no bearing on the forseeability
of its use in subsequent litigation.” Heckman at 238.
That is, even if a fact is categorized as evidentiary, it
may “have been regarded by everyone involved in
the litigation as the key issue in a dispute.” Sy-
nanon Church v. United States, 820 F.2d 421, 426
(D.C. Cir. 1987). The Evergreens rule therefore
lacked “correspondence * * * to any intelligible rea-
sons for limiting preclusion.” Ibid.; accord Wright &
Miller, Federal Practice & Procedure § 4424 (stating
that the Evergreens “distinction may frequently deny
preclusion without sufficient justification”).

Unsurprisingly, the Evergreens rule has been ef-
fectively abandoned in the civil context. See App.,
infra, 41a & n.128; see Synanon Church, 820 F.2d at
426 n.15 (collecting cases); 18A Wright & Miller,
Federal Practice & Procedure § 4424. The Texas
Court of Criminal Appeals acknowledged as much.
See App., infra, 40a-42a. The sources that initially
advocated adoption of the Evergreens rule have lim-
ited the rule or rejected it entirely. See Kramer, 289
F.2d at 917; Restatement (Second) of Judgments § 27
cmt. j. The authorities that have rejected the Ever-
greens rule are among those to which this Court’s
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cases, including Ashe, have looked in defining gen-
eral preclusion doctrine. See, e.g., Bobby v. Bies, 129
S. Ct. at 2152 (citing Restatement and Wright &
Miller); Taylor v. Sturgell, 553 U.S. 880, 893-894
(2008) (Restatement and Wright & Miller); Medellin
v. Dretke, 544 U.S. 660, 670 (2005) (Restatement);
Semtek Int’l Inc. v. Lockheed Martin Corp., 531 U.S.
497, 501-503, 505 (2001) (Restatement and Wright &
Miller); Arizona v. California, 530 U.S. 392, 414
(2000) (Restatement and Wright & Miller); Baker v.
General Motors, 522 U.S. 222, 238 (1998) (Restate-
ment); Marrese v. American Acad. of Orthopedic
Surgeons, 470 U.S. 373, 382-383, 385 (1985) (Re-
statement and Wright & Miller); United States v.
Stauffer Chem. Co., 464 U.S. 165, 171, 180 (1984)
(Restatement); Montana v. United States, 440 U.S.
147, 162 (1979) (Restatement); Ashe, 397 U.S. at 443
(Kramer).

3. The decision below preserves Evergreens’ dis-
credited distinction in the criminal context based in
large part on the notion that Ashe supports such a
rule. But the lesson of Ashe is just the opposite. The
factual question in Ashe was whether the defendant
had been properly identified as having participated
in a robbery of a card game. 397 U.S. at 445. Ashe’s
sole defense at the first trial—in which he was
prosecuted for robbing just one of several players—
was that he had been incorrectly identified. Id. at
438. The jury acquitted him. Prosecutors then tried
Ashe for robbing another player at the game, and
during the second trial the eyewitnesses improved
dramatically in their ability to implicate Ashe. Id. at
439–440. This Court held that the second prosecu-
tion violated the Double Jeopardy Clause.
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But that holding did not rest on a belief that the
first prosecution had determined a fact that was an
“ultimate” fact in the second prosecution. Rather,
the fact in dispute in the second prosecution was
“evidentiary”—i.e., whether the defendant was
physically present at a certain place and time. The
“ultimate” facts in the second prosecution were
whether the prosecution had proved each of the ele-
ments of robbery with respect to the second victim.
Likewise, the “ultimate” facts in the first prosecution
were whether the prosecution had proved each of the
elements of robbery with respect to the first victim.
Put another way, whether Ashe had robbed the first
victim was not an “ultimate” fact with respect to the
second victim. The first trials’ conclusion that Ashe
was not present at the robbery was therefore an
“evidentiary” fact—a fact “from whose existence” ul-
timate facts “could rationally be inferred”—and thus
would not be eligible for preclusion under the deci-
sion below.

Indeed, the formalistic distinction between “ulti-
mate” and “evidentiary” ignores this Court’s injunc-
tion in Ashe that “collateral estoppel in criminal
cases is not to be applied with the hypertechnical
and archaic approach of a 19th century pleading
book.” 397 U.S. at 444. Rather, the question is sim-
ply whether the factfinder in the first trial “ ‘could
have grounded its verdict upon an issue other than
that which the defendant seeks to foreclose from
consideration’” in the second trial. Ibid. (quoting
Daniel K. Mayers & Fletcher L. Yarbrough, Bis Vex-
ari: New Trials and Successive Prosecutions, 74
Harv. L. Rev. 1, 38-39 (1960)); see also Restatement
(Second) of Judgments § 27, at 271 (noting that the
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Ashe better fits with the modern approach to collat-
eral estoppel than with Evergreens rule). In short,
the decision below discards the very “realism and ra-
tionality” that Ashe emphasized. 397 U.S. at 444.

It did so by seizing upon the fact that Ashe and
Yates both refer to “ultimate” fact. See App., infra,
34a-36a. Such reasoning ignores the context in
which the phrase appears in those opinions.

In Ashe, the Court invoked the phrase “ultimate
fact” to define civil collateral estoppel: “when an is-
sue of ultimate fact has once been determined by a
valid and final judgment, that issue cannot again be
litigated between the same parties in any future
lawsuit.” 397 U.S. at 443. The phrase “ultimate
fact” thus refers to the fact at issue in the first prose-
cution; it does not purport to claim that the fact
must be “ultimate” to be precluded from relitigation
in the second prosecution. Nor did this passage pur-
port to draw a distinction between civil collateral es-
toppel—which undoubtedly would prohibit relitiga-
tion of disputed “evidentiary” issues finally decided
in a prior proceeding between the same parties—and
criminal collateral estoppel. And as previously dis-
cussed, see p. 25, supra, the outcome of Ashe neces-
sarily rejects reliance upon the term “ultimate fact.”
See Acevedo, 508 N.E.2d at 671 (recognizing the “ul-
timate fact” language in Ashe as dictum).

Yates likewise used the phrase “ultimate fact” to
describe the “normal rule” of civil collateral estoppel.
Yates, 354 U.S. at 338. As in Ashe, Yates was de-
cided on different grounds—that the issues decided
in the first case were not the same issues litigated in
the second. Ibid. Moreover, Yates may no longer be
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good law, as other aspects of its discussion of collat-
eral estoppel have been implicitly or explicitly re-
jected. Compare Yates, 354 U.S. at 338 (limiting
collateral estoppel to issues of fact, or mixed fact and
law) with Bobby v. Bies, 129 S. Ct. at 2152 (allowing
preclusion of an “issue of fact or law”) (quoting Re-
statement (Second) of Judgments § 27); Stauffer
Chem. Co., 464 U.S. at 171, 180 (rejecting distinc-
tion between preclusion of law and fact in civil
cases); Burks v. United States, 437 U.S. 1, 18 (1978)
(overruling Yates on double jeopardy grounds).

4. To the extent that the phrase, “ultimate fact,”
has any force at all, this Court has given it a mean-
ing different from that in the decision below; it refers
to whether a fact was necessarily decided by the pre-
vious proceeding.

In Harris v. Washington, 404 U.S. 55, 55-57
(1971), this Court used the phrase “ultimate fact” to
refer to the identity of the person who committed the
crime and concluded it had been necessarily decided
by an earlier proceeding. In Schiro v. Farley, 510
U.S. at 232-233, this Court again used the phrase
“ultimate fact” to address what was “actually de-
cided.” In Bobby v. Bies, an “ultimate” fact was one
that was “necessary to the ultimate imposition of the
death penalty.” 129 S. Ct. at 2153. Yeager likewise
alternated between use of the phrase “ultimate fact”
and “necessarily decided.” Yeager, 129 S. Ct. at
2367. “Ultimate” as used by this Court, therefore, is
simply shorthand for a fact that necessarily was de-
cided in the first proceeding.

5. Similarly, the decision below erred in reading
Standefer v. United States for the proposition that
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collateral estoppel should be applied differently in
civil and criminal cases. Standefer held that a de-
fendant may invoke collateral estoppel principles
against the government in criminal cases only if he
was a party to the earlier litigation, a requirement
known as “mutuality.” 447 U.S. at 23-25. But mu-
tuality is always a requirement for preclusion to
bind the United States—even in civil cases. See
United States v. Mendoza, 464 U.S. 154, 162 (1984)
(holding nonmutual offensive collateral estoppel in-
applicable against the United States); see also State
of Idaho Potato Comm’n v. G & T Terminal Packag-
ing Inc., 425 F.3d 708, 714 (9th Cir. 2005) (holding
nonmutual collateral estoppel inapplicable to state
governments); Hercules Carriers, Inc. v. Fla. Dept. of
Transp., 768 F.2d 1558, 1579 (11th Cir. 1985)
(same). If anything, Standefer confirms the parallels
between civil and criminal collateral estoppel.

6. The decision below asserted that “[w]hen a de-
fendant is placed in jeopardy, he is placed in jeop-
ardy for the elements of the offense”; thus, “[f]or
jeopardy to attach to an issue in the first prosecu-
tion, the issue must be ‘ultimate’ rather than merely
‘evidentiary.’ ” See App., infra, 46a-47a (emphasis
omitted). The court asserted that this standard was
consistent with United States v. Dixon, 509 U.S. 688
(1993). But Dixon cannot support that conclusion.
Dixon dealt with the entirely separate issue of what
constitutes an “offense” for purposes of successive
prosecutions. Id. at 703, 709. The concern in crimi-
nal collateral estoppel is whether lack of preclusion
would allow “prosecutors to spin out a startlingly
numerous series of offenses from a single alleged
criminal transaction.” Ashe, 397 U.S. at 446 n.10.
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The decision below also reasoned that the gov-
ernment’s supposed inability to appeal criminal
cases justified continued application of the Ever-
greens rule in the criminal context. See App., infra,
44a-45a. But the court acknowledged that, had this
argument been accepted in Ashe, it would have
changed the outcome of that case. Ibid. (“[T]he ab-
sence of appellate review is not always ‘an essential
predicate of estoppel’ (see Ashe, for example).”). In
any event, the government generally can appeal a
suppression ruling.

Finally, the Texas Criminal Court of Appeals
concluded from the fact that suppression hearings
could take place before jeopardy attaches that “sup-
pression issues are simply not the type of issues that
implicate double jeopardy in the first place.” App.,
infra, 46a. However, a suppression hearing, if held
after jeopardy has attached, may (as here) result in a
judgment of acquittal due to insufficient evidence.
See United States v. Scott, 437 U.S. 82, 97 (1978).
An acquittal is not given less weight merely because
it would not have barred prosecution if it had oc-
curred before jeopardy attached. The asymmetry be-
tween double jeopardy consequences before and after
the empanelling of a jury does not determine “the
type of issues that implicate double jeopardy in the
first place.” App., infra, 46a. It simply reflects dif-
ferences in the scope of double jeopardy protection.
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CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted.
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APPENDIX A

IN THE COURT OF CRIMINAL APPEALS OF
TEXAS

NO. PD-0088-10

RICKIE DAWSON YORK, Appellant

v.

THE STATE OF TEXAS

ON APPELLANT’S PETITION FOR
DISCRETIONARY REVIEW FROM THE

TWELFTH COURT OF APPEALS

SMITH COUNTY

KELLER, P.J., delivered the opinion of the
Court in which MEYERS, PRICE, KEASLER,
HERVEY, AND ALCALA, JJ., joined. WOMACK, J.,
filed a concurring opinion. COCHRAN, J., filed a
concurring opinion in which JOHNSON, J.,
joined.

We must resolve two issues in this case. First,
did a police officer have reasonable suspicion to de-
tain appellant, who was asleep in a car, with the
lights on and the engine running, parked on a side-
walk in front of a gas station during the early morn-
ing hours? Second, does the doctrine of collateral es-
toppel require the suppression of evidence in a sub-
sequent prosecution when that evidence was sup-
pressed in an earlier prosecution arising from the
same facts? The answer to the first question is rela-
tively straightforward. But to answer the second
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question, we must deconstruct earlier opinions from
this Court and re-analyze the question from scratch.

I. BACKGROUND

A. Criminal Investigation

Leland Shawn Johnson was a patrol officer for
the City of Bullard, in Smith County. On his was to
Tyler1 at around 3:00 a.m. on October 16, 2007, he
passed an Exxon gas station that was outside the
city limits of Bullard but still in Smith County.

Officer Johnson was personally aware that this
particular Exxon station had been burglarized at
least once during the previous two years, and he had
been advised by deputies that other burglaries had
occurred there. The Exxon station was closed for the
night, but a car was parked partially on the sidewalk
immediately in front of the Exxon store, with the
headlights shining on the store window. The head-
lights were shining into the business. From Officer
Johnson’s vantage point on the road, the car ap-
peared to be almost touching the front door glass.
The light from the headlights was being reflected
back into the vehicle, and the car did not appear to
be occupied. Officer Johnson parked behind the ve-
hicle, turned his headlights off, and approached on
foot.

He saw that the car’s engine was running, the
driver’s rear window was down, and appellant was in
the car asleep with the seat laid back. Officer John-

1 Bullard “closed down” by 10:00 p.m., and officers working
late-night shifts were allowed to go to Tyler to get something to
eat.
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son did not smell any alcohol, nor did he see any
items in the car that might have been taken in a
burglary. He watched appellant for a few minutes
and looked around for weapons before waking appel-
lant up. Appellant expressed surprise upon being
awakened.

Officer Johnson asked appellant for identifica-
tion, and appellant said that he had left it at home.
Officer Johnson then asked appellant to step outside
the vehicle. In the ensuing conversation, appellant
expressed confusion regarding where he was, saying
that he was in the Chapel Hill area, when he was
not even close to there. Officer Johnson then asked
if appellant had any weapons. Appellant said that
he did not, and he gave Officer Johnson consent to
search his person. The search revealed that appel-
lant possessed marijuana and methamphetamine,
and he was arrested. Appellant gave Officer John-
son a false name after the arrest.2

B. First Prosecution: Failure to Identify

The criminal district attorney’s office first prose-
cuted appellant in a county court at law for the mis-

2 The facts elicited in the failure to identify prosecution
were different in the following respects from the testimony in
this case: (1) Officer Johnson testified that the headlights were
shining on the window, but he did not specifically testify that
the headlights were shining “into the business.” (But one of the
prosecutors argued to the county-court-at-law judge: “The car
was—the lights were on inside the store illuminating the
store.”) (2) Officer Johnson testified that the “rear windows”
were down, not just the driver’s rear window. (3) Officer John-
son did not testify about appellant’s “Chapel Hill” statement.
These differences are immaterial to our resolution of the issues
before us.
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demeanor offense of failure to identify.3 The case
was tried to a jury, with the sole evidence being Offi-
cer Johnson’s testimony. In addition to facts out-
lined above, Officer Johnson testified during cross-
examination about whether he had seen appellant
committing certain offenses:

Q. Would you say that in those couple of min-
utes [of watching appellant sleeping], you
were able to determine that there was not a
burglary at that location going on?

A. Well, I couldn’t say that there was one oc-
curring at that time, yes.

Q. Okay. And you didn’t see any kind of prop-
erty or anything in the car, did you?

A. Not from standing outside, no.

Q. Nothing that would give you reason to be-
lieve that he had burglarized that store?

A. No.

***

Q. Officer, at that time when you asked for
consent to search and continued your investi-
gation, Mr. York hadn’t committed any type of
felony offense within your view at that time,
had he?

A. No, he had not.

3 See TEX. PENAL CODE § 38.02(b).
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Q. He had not committed any type of offense
that would be considered a breach of the
peace; is that correct?

A. No, he had not.

Q. He hadn’t committed any type of public or-
der crime, such as a riot or something to that
effect?

A. No, he had not.

Q. He had not committed, in your view, an of-
fense under Chapter 49 of the Penal Code,
which is DWI, intoxication manslaughter, that
type of offense. He had not committed any,
correct?

A. No, he had not.

Officer Johnson also testified that a video of the
incident existed, but he did not have it.

Outside the presence of the jury, the parties and
the county court at law judge discussed two defense
motions: a motion for directed verdict of acquittal
and a motion to suppress evidence. Both motions
were based on the idea that the State failed to prove
that appellant’s arrest or detention was lawful. The
defense first raised these motions after the State’s
direct examination, but the judge denied the motions
at that time. After defense counsel’s cross-
examination, the parties and the judge resumed dis-
cussion of these issues, which included remarks by
the judge regarding the officer being outside of his
jurisdiction. Ultimately, the judge granted the mo-
tion to suppress. Before bringing in the jury, the
judge stated: “Well, the court will enter a directed
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verdict of acquittal, based on the fact there is no evi-
dence to go before the jury.”

After the jurors were brought back into the court-
room, the judge explained to them:

Basically, what I did was grant the defen-
dant’s motion to suppress. I’m not necessarily
finding the officer did anything wrong. He
was outside of his jurisdiction, stopped to in-
vestigate what was going on. I don’t think
there is anything wrong with that. But with
him being outside his jurisdiction and him not
testifying to any articulable facts as to how he
thinks an offense might have been committed,
I think the law requires me to grant the mo-
tion to suppress, which means y’all have no
evidence in front of you.

***

[Addressing appellant:] This officer did exactly
what he was supposed to do. You’re getting
away on a technicality.

Expecting the State to appeal this decision be-
cause of his other cases, the judge told defense coun-
sel that he could draft the findings of fact and con-
clusions of law. No written findings of fact and con-
clusions of law are contained in the record before us.

C. Second Prosecution: Possession of
Methamphetamine

The criminal district attorney’s office later prose-
cuted appellant in district court for possession of
methamphetamine. The parties litigated the legality
of Officer Johnson’s conduct during a pretrial sup-
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pression hearing. At this hearing, the defense intro-
duced the record of trial proceedings from the fail-
ure-to-identify prosecution. Officer Johnson also tes-
tified, and a video of the incident was played for the
court. In addition to the facts outlined previously,
Officer Johnson testified that, as he approached ap-
pellant’s car, he believed that there was a [p]ossible
burglary in progress.” Once he found appellant
asleep in the car, Officer Johnson suspected possible
offenses of burglary, DWI, public intoxication, or
trespass. With respect to the testimony outlined in
part IB of this opinion, Officer Johnson also ex-
plained that his testimony in the failure-to-identify
prosecution reflected that he did not know particular
offenses had been committed but that he was con-
ducting an investigation.

Before the district judge, defense counsel argued
that Officer Johnson lacked reasonable suspicion or
probable cause to detain appellant, that Officer
Johnson’s investigation was prohibited under Article
14.03 (d)4 because he was outside of his jurisdiction,
and that suppression should be granted under the
doctrines of res judicata5 and collateral estoppel.

With respect to the Article 14.03(d) claim, defense
counsel contended that Officer Johnson did not ob-
serve any of the offenses for which Article 14.03(d)
allows an out-of-jurisdiction officer to perform an ar-
rest.

4 TEX. CODE CRIM. PROC. art. 14.03(d).

5 Appellant’s “res judicata” claim was not really distinct
from his collateral-estoppel claim, and we need not make any
further reference to it.
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With respect to the collateral-estoppel question,
defense counsel first explained that the lawfulness of
the arrest or detention is an element of the offense of
failure to identify.6 He further argued, based upon
Fifth Circuit cases, that collateral estoppel could in-
volve two different scenarios: (1) barring the prose-
cution itself or (2) barring the relitigation of eviden-
tiary facts.7 Defense counsel contended that appel-
lant’s case fell within the second scenario. He con-
tended that Murphy v. State,8 upon which the prose-
cutors heavily relied, involved only the first scenario.

Throughout the hearing, defense counsel referred
to the fact that jeopardy had attached in the first
prosecution when the suppression issue was decided.
He also contended that the State had a full and fair
opportunity to litigate the issue because (1) the State
could have put into evidence, in the first prosecution,
the additional evidence that was presented in the
second prosecution, and (2) the State could have ap-
pealed the trial court’s ruling in the first prosecu-
tion.

Finding that Officer Johnson had adequate justi-
fication to conduct an investigative detention, and
relying upon Murphy to dispose of appellant’s collat-

6 See TEX. PENAL CODE § 38.02(b)(“A person commits an of-
fense if he intentionally gives a false or fictitious name…to a
peace officer who has (1) lawfully arrested the person[or] (2)
lawfully detained the person.”).

7 Defense counsel relied upon Wingate v. Wainwright, 464
F.2d 209 (5th Cir. 1972); Blackburn v. Cross, 510 F.2d 1014
(1975); United States v. Nelson, 599 F.2d 714(5th Cir. 1979);
and United States v. Lee, 622 F.2d 787 (5th Cir. 1980).

8 239 S.W. 3d 791 (Tex. Crim. App. 2007).
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eral-estoppel argument, the district judge denied the
motion to suppress. Appellant pled guilty, and he
pled true to two prior enhancement allegations.
Punishment was tried to the jury, and the jury sen-
tenced him to sixty years in prison.

D. Appeal

Appellant raised his suppression issues on ap-
peal.9 With respect to the collateral-estoppel conten-
tion, he argued that the trial court in the failure-to-
identify prosecution found two facts that should have
been given preclusive effect in the methampheta-
mine prosecution: (1) that the officer was outside his
jurisdiction, and (2) that none of the exceptions in
Article 14.03 applied. Appellant claimed that Mur-
phy could be distinguished on the basis that it “cen-
tered on the legal conclusion of a lack of probable
cause” while appellant’s case turns upon prior fac-
tual determinations made by the trial court in the
failure-to-identify prosecution.

The court of appeals observed that Article 14.03
(d) allows an outside-of-jurisdiction officer to detain
a person for an offense committed in the officer’s
presence if the offense is a felony or a violation of
Chapter 42 of the Penal Code.10 The court concluded
that Officer Johnson had reasonable suspicion to be-
lieve that appellant was committing a burglary.11

9 Other portions of our opinion reflect the content of the
reasonable suspicion/Article 14.03 complaint made before the
court of appeals.

10 York v. State , No. 12-08-00106-CR, slip op. at 6 (Tex.
App.–Tyler December 16, 2009) (not designated for publica-
tion).

11 Id. at 5-6.
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The court also concluded that appellant parked his
vehicle on a sidewalk in violation of Penal Code
§42.03.12

Relying upon our decision in Murphy, the court of
appeals held that collateral estoppel applies only to a
previously litigated fact that constitutes an essential
element of the offense in the second prosecution.13

Consequently, the court concluded that principles of
collateral estoppel did not preclude the State from
proving the legality of appellant’s detention and ar-
rest because that issue did not constitute an element
of the offense of possession of methamphetamine.14

II. ANALYSIS

A. Legality of Officer Johnson’s Conduct

1. Appellant’s Contentions

In his first ground for review, appellant com-
plains that Officer Johnson’s discovery of the
methamphetamine was the product of an illegal de-
tention. Appellant argues that a detention was cre-
ated by Officer Johnson’s act of blocking in appel-
lant’s car, his request that appellant exit the vehicle,
and appellant’s compliance with that request. Ap-
pellant further argues that Officer Johnson was out-
side of his jurisdiction, and as a result, his authority

12 Id. at 6; see TEX. PENAL CODE §42.03(a)(1) (“A person
commits an offense if, without legal privilege or authority, he
intentionally, knowingly or recklessly . . . obstructs a . . . side-
walk”).

13 York, No. 12-08-00106-CR, slip op. at 7 (citing Murphy,
239 S.W.3d at 795).

14 Id.
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to detain depended upon reasonable suspicion to be-
lieve that an offense had been committed in his
presence.15 Appellant contends that Officer Johnson
did not have reasonable suspicion to believe that he
had observed appellant committing burglary, DWI,
public intoxication, obstruction of a sidewalk, or
criminal trespass.

2. Article 14.03

We will assume without deciding that appellant
is correct that an investigative detention began
when he complied with the officer’s request to exit
his vehicle.16 And we will assume, without deciding,

15 Appellant also contends that Officer Johnson lacked rea-
sonable suspicion under Fourth Amendment standards, but as
will become clear later, we need not address this contention.

16 In Garcia-Cantu v. State, we determined that the trial
court’s finding that a detention had occurred was supported by
the convergence of a number of factors, including: the “boxing
in” of the defendant’s vehicle, the use of a spotlight, the early
morning hour in which the conduct occurred, the use of an au-
thoritative tone of voice, shining a flashlight across the defen-
dant’s eyes, and asking for identification. 253 S.W.3d 236, 247-
48, 250 (Tex. Crim. App. 2008). No spotlight was used in the
present case, and the district court was free to determine that
the officer’s voice was not authoritative.

Of course the defendant in Garcia-Cantu was also
awake, which was not true in the present case when Officer
Johnson first approached the car. In G.M. v. State, the Su-
preme Court of Florida held that a person is not seized if he is
unaware of the police conduct that would constitute an asser-
tion of authority. 19 So. 3d 973, 983 (Fla. 2009). In that case,
the defendant had not observed that a police car’s flashing
lights had been activated and became aware of police presence
only after and officer identified himself and ordered the defen-
dant to spit out the marijuana. Id. In arriving at its conclu-
sion, the court cited “rare” and unpublished decisions from
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that the term “arrest” in the relevant provisions of
Article 14.03 includes investigative detentions.17

As a city police officer, Officer Johnson was a
peace officer as defined by Article 2.12(3).18 The con-
trolling provision with respect to that type of peace
officer is Article 14.03(g)(2), which provides:

A peace officer listed in Subdivision (3), Arti-
cle 2.12, who is licensed under Chapter 1701,
Occupations Code, and is outside of the offi-
cer’s jurisdiction may arrest without a war-
rant a person who commits any offense within
the officer’s presence or view, except that an
officer described in this subdivision who is
outside of that officer’s jurisdiction may arrest
a person for a violation of Subtitle C, Title 7,
Transportation Code, only if the offense is
committed in the county or counties in which

other courts that found no seizure when the defendant was un-
conscious or asleep, including one decision finding no seizure
when the police blocked in a defendant’s car. Id. at 982 n.6.
This holding seems consistent with Supreme Court caselaw
that the occurrence of a detention depends upon a suspect’s
reasonable perception of restraint and submission to a show of
authority. See Brendlin v. California, 551 U.S. 249 (2007)
(“[T]here is no seizure without actual submission” and the test
is whether “a reasonable person would have believed that he
was not free to leave” or whether “a reasonable person would
feel free to decline the officers’ requests or otherwise terminate
the encounter.”).

17 By its terms, Article 14.03 applies to “arrests,” but with
respect to a different part of the statute, we have held that “ar-
rest” includes “detention.” State v. Kurtz, 152 S.W.3d 72, 79-80
Tex.Crim. App. 2004).

18 TEX. CODE CRIM. PROC. art. 2.12(3) (peace officers include
“police officers of an incorporated city, town, or village”).
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the municipality employing the peace officer is
located.19

Officer Johnson had state-wide authority to arrest
for any non-traffic offense committed within his
presence or view. Moreover, within Smith County—
where the City of Bullard is located—Officer John-
son’s authority to arrest for offenses committed
within his presence or view extended to traffic of-
fenses as well.20 Consequently, because the Exxon
station was located in Smith County, Officer John-
son had the authority to arrest (and thus conduct an
investigative detention) for any offense committed
within his presence or view.21The question, then, is

19 Id., art. 14.03(g)(2).

20 At the time we decided Kurtz, a city police officer did not
have the authority to arrest for a traffic offense committed in
his presence or view but outside of his jurisdiction. See Kurtz,
152 S.W.3d at 79-80 (quoting from then existing version of Ar-
ticle 14.03(g)). Authority to arrest within the city police offi-
cer’s county was added by amendment in 2005. Acts 2005, 79th
Leg., Ch. 1015, §1, eff. Sept. 1, 2005.

21 Appellant did not have a driver’s license in his possession
and his vehicle was parked on a sidewalk, but it is not clear
that either of these facts constituted a crime committed in Offi-
cer Johnson’s presence. An operator of a motor vehicle must
have a driver’s license in his possession while operating a mo-
tor vehicle on a highway. See TEX. TRANSP. CODE §§521.021 &
521.025(a)(1). An operator of a motor vehicle may not stop,
stand, or park the vehicle on a “sidewalk,” Id., §545.302(a)(2),
but a “sidewalk” is defined in part for this purpose as “the por-
tion of a street that is . . . between a curb or lateral line of a
roadway and the adjacent property line.” Id., §541.302(16).
Because we do not address the Court of Appeals’s reliance upon
the obstructing-a-sidewalk provision found in Penal Code
§42.03, we need not determine whether “sidewalk” in that stat-
ute has a meaning different from the definition found in the
Transportation Code.
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whether Officer Johnson had the requisite level of
suspicion that such an offense was being or had been
committed.

Investigative detentions are generally governed
by the reasonable suspicion standard.22 Under the
Fourth Amendment, “reasonable suspicion” exists
when an officer is aware of “specific articulable facts
that, when combined with rational inferences from
those facts, would lead him to reasonably suspect
that a particular person has engaged or is (or soon
will be) engaging in criminal activity.”23 This stan-
dard is objective; the subjective intent of the officer
conducting the detention is irrelevant.24 In addition,
reasonable suspicion does not depend on the “most
likely explanation” for a suspect’s conduct, and rea-
sonable suspicion can exist even if the conduct is “as
consistent with innocent activity as with criminal
activity.”25 The standard is logically the same in an
article 14.03(g) context, except that the officer’s rea-
sonable suspicion must be limited to whether the
suspect is committing, or had committed, an offense
in the officer’s presence or view.26

22 United States v. Sokolow, 490 U.S. 1, 7 (1989); Terry v.
Ohio, 392 U.S. 1, 30 (1968); Crain v. State, 315 S.W.3d 43, 52
(Tex. Crim. App. 2010).

23 Garcia v. State, 43 S.W.3d 527, 530 (Tex. Crim. App.
2001); see also Crain, 315 S.W.3d at 52.

24 Garcia, 43 S.W. 3d at 530.

25 Curtis v. State, 238 S.W.3d 376, 378-79 (Tex. Crim. App.
2007); see also Woods v. State, 956 S.W. 2d 33, 38-39 (Tex.
Crim. App. 1997).

26 See Stull v. State, 772 S.W. 2d 449, 452 (Tex. Crim. App.
1989) (this Court has upheld arrests under Article 14.01, which
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3. Public Intoxication

A person commits the offense of public intoxica-
tion if he “appears in a public place while intoxicated
to the degree that the person may endanger the per-
son or another.”27 “Public place” means “any place to
which the public or a substantial group of the public
has access and includes, but is not limited to, streets,
highways, and the common areas of schools, hospi-
tals, apartment houses, office buildings, transport
facilities, and shops.”28 A gas station is a shop, and
it and the area around it are places to which the
public has access.29 We hold that the parking and

required commission of offense in an officer’s presence, “when
the police officers personally observed behavior that although
not overtly criminal, was, when coupled with the officers’ prior
knowledge, sufficient to establish probable cause that an of-
fense was then occurring”): Lunde v. State, 736 S.W. 2d 665,
666-67 (Tex. Crim. App. 1987) (observing this Court’s past re-
jection of sufficiency-of-the-evidence standard for determining
when offense is committed in presence under Article 14.01—
instead employing probable cause standard traditionally asso-
ciated with arrests); Delgado v. State, 718 S.W.2d 718, 720-21
(Tex. Crim. App. 1986) (commission of crime within presence
requirement of Article 14.01 satisfied when officer had probable
cause to believe crime was being committed in his presence but
it was later determined that officer was incorrect); see also
McGee v. State,105 S.W. 3d 609, 614 (Tex. Crim. App. 2003)
(following Stull and Lunde).

27 TEX. PENAL CODE §49.02(a).

28 Id., 1.07 (40).

29 One court of appeals has held specifically that the park-
ing lot of a convenience store is a public place. Gonzalez v.
State, 664 S.W.2d 797, (Tex. App.–Corpus Christi 1984), rev’d
on other grounds in unpublished disposition, aff’ing as modified
on remand, 683 S.W.2d 791 (Tex. App.–Corpus Christi 1984).
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sidewalk area outside the Exxon station was a public
place.

The next question is whether Officer Johnson had
reasonable suspicion to believe that appellant was
intoxicated to the degree that he might endanger
himself or another. Before appellant was awakened,
Officer Johnson knew that: (1) it was around 3:00
a.m., (2) appellant was asleep in his car, (3) the car’s
engine was running, (4) the car was parked partially
on the sidewalk very near the door to the store, and
(5) the headlights were on.

The circumstances in the present case were suffi-
cient to give rise to a reasonable suspicion that
would permit an investigative detention. From the
circumstances present here, Officer Johnson could
reasonably suspect that appellant was intoxicated.
And with the engine running, an intoxicated driver
might have awakened, and in his stupor, driven into
the store. Or he might have returned to the road,
where he would pose a threat to others who were
traveling.30 It would be reasonable to suspect that
appellant posed a danger to himself or others.31

30 Being asleep with the engine running has been held to be
an indication that a person had operated his car earlier. See
Denton v. State, 911 S.W.2d 388, 389-90 (Tex. Crim. App. 1995)
(a person “operates” a motor vehicle for purposes of DWI when
he takes “action to affect the functioning of his vehicle in a
manner that would enable the vehicle’s use,” such as starting
the ignition and revving the accelerator).

31 Appellant cites several cases as buttressing his conten-
tion that Officer Johnson did not have reasonable suspicion to
believe that appellant was committing the offense of DWI or
public intoxication. Only one of those cases—State v. Griffey,
241 S.W.3d 700 (Tex. App.–Austin 2007, pet. ref’d)—involves a
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Although Officer Johnson did not smell alcohol as
he approached the car, that fact did not cause rea-
sonable suspicion to dissipate, in part because appel-
lant could still have been intoxicated by drugs.32

Nothing else occurred that would have negated rea-
sonable suspicion before Officer Johnson found the
drugs on appellant’s person. To the contrary, the

sleeping suspect. In Griffey, a manager at a Whataburger res-
taurant called the police at around 3:00 a.m. to report a person
“passed out behind the wheel in the drivethrough.” Id at 702.
Police found the suspect awake in her car, which was next to
the drivethrough window. Id. The trial court suppressed evi-
dence from the stop, id. at 703, and the court of appeals af-
firmed. Id. at 707. The court of appeals found that the officer
lacked reasonable suspicion because the citizen-informant tip
was not corroborated, and was actually contradicted by the fact
that the suspect was awake when the officer arrived. Id.

As a lower appellate court decision, Griffey is not bind-
ing on us. In any event, Griffey is distinguishable because it
dealt with the reliability of the information that the suspect
was asleep. In the present case, Officer Johnson personally
observed the suspect sleeping.

The Supreme Court of Colorado has stated, “Reason-
able suspicion to make a stop for the crime of driving under the
influence may arise when a police officer sees a person asleep
behind the wheel of a car with its engine running.” People v.
Brown, 217 P.3d 1252, 1256 (Colo. 2009). The Supreme Court
of Louisiana has held those facts, combined with the early
morning hour and the presence of the vehicle in the French
Quarter of New Orleans, to be sufficient reasonable suspicion
to make an investigatory stop. State v. Keller, 403 So. 2d 693,
696 (La. 1981).

32 See TEX. PENAL CODE § 49.01(2)(A). (The definition of
“intoxicated” includes “not having the normal use of mental or
physical faculties by reason of the introduction of alcohol, a
controlled substance, a drug, a dangerous drug, a combination
of two or more of those substances, or any other substance into
the body.”)
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fact that appellant did not have his driver’s license
with him and was confused about his location served
to reinforce a reasonable suspicion of intoxication.

4. Burglary

Even before he parked behind appellant’s car,
there was reasonable suspicion to believe that a bur-
glary was occurring. Officer Johnson knew that the
Exxon station was closed, that the station had been
burglarized before, that it was about 3:00 a.m., that
the headlights of appellant’s car were shining into
the store, and that appellant was parked too close to
the store door (on the sidewalk). These facts were
sufficient for Officer Johnson to reasonably suspect
that a burglary might be occurring and to justify an
investigation. When the officer approached the car
on foot, he learned that the engine was running,
which would be consistent with it being a getaway
car.

Appellant contends that, even if Officer Johnson
initially had reasonable suspicion to investigate a
possible burglary, that suspicion was later dispelled,
and once the suspicion was dispelled, he should have
ended the detention. But even if appellant’s sleeping
and subsequent events had dispelled any reasonable
suspicion that appellant was participating in a bur-
glary, by that time there was reasonable suspicion
that he was guilty of public intoxication, as dis-
cussed above. We overrule appellant’s first ground
for review.
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B. Collateral Estoppel33

1. Murphy

The courts below relied upon our opinion in Mur-
phy to resolve appellant’s collateral-estoppel claim.
For reasons that will become apparent, we shall ex-
amine the line of cases that led up to our opinion in
Murphy and reexamine our holding in that case.

Murphy was stopped for speeding, and the stop
resulted in the discovery of drugs and drug para-
phernalia.34 Murphy was first prosecuted in a jus-
tice-of-the-peace court for possession of drug para-
phernalia.35 He was acquitted during a bench trial
at which the State failed to produce evidence of
speeding, and as a result, failed to establish the va-
lidity of the stop.36 He was later prosecuted in dis-
trict court for possession of a controlled substance.37

Alleging collateral estoppel, Murphy filed a motion
to suppress and a motion to dismiss the indictment.
38 These motions were denied, and he was ulti-
mately convicted.39 We characterized Murphy’s

33 Appellant specifically relies upon the doctrine of collat-
eral estoppel as articulated in Ashe v. Swenson, 397 U.S. 436
(1970), which construed the doctrine as it was incorporated
within the Double Jeopardy Clause of the Fifth Amendment.
Any argument based upon a notion of collateral estoppel out-
side the double-jeopardy context is outside the scope of this
opinion.

34 Murphy, 239 S.W.3d at 792.

35 Id. at 793.

36 Id.

37 Id.

38 Id.

39 Id.
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claim before the court of appeals as being whether
the legality of the detention was litigated in the jus-
tice court.40

In Murphy, we held that the collateral-estoppel
inquiry involved a two-part analysis:
(1) determining exactly what facts were necessarily
decided in the first proceeding, and (2) determining
whether those necessarily decided facts constitute
essential elements of the offense in the second
trial.41 We said that this analysis applied “[t]o de-
termine whether collateral estoppel bars a subse-
quent prosecution or permits the prosecution but
bars relitigation of certain specific facts.”42

To support this proposition, we cited to our ear-
lier decision in Ex parte Taylor and to the Fifth Cir-
cuit case of Neal v. Cain.43 We also provided a “see
also” citation to United States v. Larkin.44 Relying
upon Neaves v. State,45 the concurring opinion in
Murphy explained that probable cause to stop the
defendant was not the same issue as guilt of possess-
ing the controlled substance.46

40 Id. at 794.

41 Id. at 795.

42 Id.

43 Id. at 795 (citing Ex parte Taylor, 101 S.W.3d 434 (Tex.
Crim. App. 2002) and Neal v. Cain, 141 F.3d 207 (5th Cir.
1998)).

44 Id. at 796 (citing United States v. Larkin, 605 F.2d 1360,
1361 (5th Cir. 1979)).

45 767 S.W.2d 784 (Tex. Crim. App. 1989).

46 Murphy, 239 S.W.3d at 797 (Meyers, J., concurring).
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At various stages of the proceedings, appellant
has articulated three bases for distinguishing this
case from Murphy: (1) the present case involves spe-
cific fact findings, while Murphy involved only legal
conclusions, (2) the validity of the police officer’s
conduct was an element of the offense in appellant’s
earlier prosecution, but that was not true of the de-
fendant in Murphy, and (3) appellant claims merely
that certain evidentiary facts cannot be relitigated,
while Murphy dealt with whether the earlier acquit-
tal necessarily barred the entire prosecution in the
subsequent case.

We need not address appellant’s first articulated
basis for distinguishing Murphy—that the present
case involves factual rather than legal issues. We
will assume, without deciding, that appellant has
satisfied any requirement that the prior prosecution
resolved a question of fact, and we otherwise decline
to address the matter.47

47 In her concurring opinion, Judge Cochran concludes that
the issues resolved in appellant’s favor in the first prosecution
were legal issues and that legal issues are not subject to collat-
eral estoppel. But the court of appeals did not resolve appel-
lant’s claim on this basis; it relied solely on Murphy.

Also, whether Judge Cochran’s basis for resolving this case
is correct can be questioned on two levels. First, it is arguable
that the trial court in the first prosecution did make a relevant
factual finding when it characterized the officer as “not testifying
to any articulable facts as to how he thinks the offense might
have been committed.” Second, there may be a question about
whether an issue of law can be the subject of collateral estop-
pel. See Bobby v. Bies, 129 S. Ct. 2145, 2152 (2009) (Double
Jeopardy case in which the Supreme Court defined collateral es-
toppel in this way: “Issue preclusion bars successive litigation
of ‘an issue of fact or law’ that ‘is actually litigated and de-
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The second basis presents a real difference be-
tween the present case and Murphy. The validity of
Murphy’s detention was not an element of the of-
fense in his first prosecution. But the validity of ap-
pellant’s detention was an element of the offense in
appellant’s first prosecution.48

Under the analysis articulated in Murphy, all
that matters is an issue’s status in the subsequent
prosecution. The fact that an issue may have been
an “essential element” in the earlier prosecution does
not appear to be relevant. Nevertheless, the Murphy
court was not presented with a situation in which an
issue was an essential element in the earlier prose-
cution; whether the Murphy analysis governs such a
case depends upon the rationale underlying Mur-
phy’s holding.

That observation leads us to the third proposed
basis for distinguishing Murphy: that Murphy dealt
only with a claim that the entire second prosecution
was barred. Appellant does not claim that collateral
estoppel bars the subsequent prosecution in his case;
his claim is only that collateral estoppel resolves cer-

termined by a valid and final judgment, and . . . is essential
to the judgment.’”) (quoting RESTATEMEMT (SECOND) OF

JUDGMENTS § 27 (1980) (ellipsis in Bies); RESTATEMEMT

(SECOND) OF JUDGMENTS §§ 27 (referring to issue preclusion as
applying to “an issue of fact or law”), 28(2) (listing exceptions to
the preclusive effect of a prior determination of an issue of law).
See also Womack, J., concurring, post, at 2 (stating that issue
preclusion can prohibit a party from relitigating an issue “such
as a fact, a question of law, or an application of law to fact”).

We express no opinion on the question Judge Cochran’s
concurrence raises.

48 See TEX. PENAL CODE §38.02(b)(1), (2).
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tain evidentiary facts in his favor and thereby re-
quires the granting of his motion to suppress.49

It is understandable that appellant would think
that Murphy dealt with a bar to prosecution rather
than a bar to the relitigation of certain facts. Mur-
phy had filed both a motion to dismiss and a motion
to suppress, and our opinion did not specifically fo-
cus on which of those motions we were concerned
with.50 A review of the court of appeals’s opinion in
Murphy makes it clear, however, that the defendant
was basing his appeal solely on the motion to sup-
press.51 Murphy concerned the relitigation of certain
facts.

But appellant’s misperception is also under-
standable because the Fifth Circuit case relied upon
in Murphy deals with a bar to prosecution rather
than a bar to relitigation of certain issues. In Neal,
the Fifth Circuit said, “In determining whether col-
lateral estoppel bars a subsequent prosecution, as
Neal contends it does here, we engage in a two-step
analysis,” with the second step being to determine
whether the issues in question constitute essential
elements of the offense in the second trial. 52 So

49 The practical effect of granting the motion to suppress
may be to derail appellant’s prosecution, but that is not the
same as barring the prosecution from the outset.

50 See Murphy, 239 S.W.3d at 793-94.

51 Murphy v. State, 200 S.W.3d 753, 757 (Tex. App.–
Texarkana 2006).

52 141 F.3d at 210 (emphasis added). For the two-step
analysis, Neal cited United States v. Brackett, 113 F.3d 1396
(5th Cir. 1997), but, as will be discussed later, Brackett avoided
the issue of whether the analysis applied when the defendant
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Neal stood only for the proposition that an issue
must involve an essential element in the second
prosecution in order for that issue to be used as a
basis for barring prosecution altogether.53 Neal did
not address what requirements apply when a defen-
dant claims only that the State may not relitigate
certain underlying facts. We must look elsewhere to
decide whether the essential-element-in-the-
subsequent-prosecution requirement applies when
the defendant seeks only to bar the proof of certain
facts.

Appellant’s attempted distinction also conflicts
with Murphy’s own pronouncement that its analysis
applies to determine whether collateral estoppel
“bars a subsequent prosecution or permits the prose-
cution but bars relitigation of certain specific facts.”54

As explained above, Murphy relied on Taylor for
this proposition. Taylor did say that the essential-
element-in-the-subsequent-prosecution requirement
applies to a claim that collateral estoppel “bars the
relitigation of certain facts.”55 But this language
was itself dicta, because Taylor involved a claim that

seeks only to bar the proof of certain facts. See Brackett, 113
F.3d at 1401 n.9.

53 See Simon v. Commonwealth, 220 Va. 412, 416, 258
S.E.2d 567, 570 (1979) (“Courts are in general agreement that
in order to bar a subsequent prosecution for a different offense
arising out of the same transaction, a necessary element of the
offense in the second trial must have been clearly adjudicated
in the earlier proceedings.”) (emphasis in original).

54 See Murphy, 239 S.W.3d at 795 (emphasis added).

55 Taylor, 101 S.W.3d at 440.
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the prosecution was entirely barred.56 The Taylor
court relied upon Neal and Dedrick v. State57 as au-
thority for the proposition.58 And Dedrick quoted
from United States v. Mock.59 None of these cases
support the dicta in Taylor.60

Neal has already been discussed. Dedrick’s quo-
tation from Mock is actually contrary to Taylor’s
dicta. We quoted Mock as saying that facts estab-
lished in the first prosecution may not be relitigated
in a second prosecution “either as ultimate or as evi-

56 Id. at 439, 442-43 (Intoxication was an element of the of-
fenses in both the first and second prosecutions. Acquittal in
the first prosecution created a collateral estoppel bar to the
second.).

57 623 S. W.2d 332 (Tex. Crim. App. 1981).

58 Taylor, 101 S.W.3d at 440 n.17.

59 623 S.W.2d at 336 (quoting United States v. Mock, 604
F.2d 341 (5th Cir. 1979)).

60 Taylor’s dicta would be consistent with these cases if the
phrase “permits prosecution but bars the relitigation of certain
facts” were construed only to describe situations in which an
offense contains alternate elements, see e.g., Kitchens v. State,
823 S.W.2d 256, 258 (Tex. Cr. App. 1991) (capital murder by
murder in the course of robbery or aggravated sexual assault),
and the previously litigated fact involves one or more, but not
all, of the alternate elements. As narrowly construed, Taylor
would simply be saying that the essential-element-in-the-
subsequent-prosecution requirement applies when the defen-
dant is claiming to bar proof of an element of the offense,
whether that element is a sole element (ending prosecution) or
an alternate element (narrowing the State’s theories of liabil-
ity). But Murphy did not have such a narrow understanding of
Taylor’s dicta, and as will be seen below, the Fifth Circuit deci-
sions that addressed the issue of barring the relitigation of cer-
tain facts took a broad view about what kinds of facts were be-
ing discussed.
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dentiary facts.”61 In support of this statement, Mock
cited the Fifth Circuit decisions in Wingate and
Blackburn,62 two cases that were relied upon by de-
fense counsel at trial in the present case.63

In Wingate, the State introduced extraneous of-
fenses of which the defendant had previously been
acquitted.64 The court construed the collateral-
estoppel protection articulated in Ashe, in which the
Supreme Court described collateral estoppel as the
rule that “when an issue of ultimate fact has once
been determined by a valid and final judgment, that
issue cannot again be litigated between the same
parties in any future lawsuit.”65 The Wingate court
stated that it did not perceive any meaningful differ-
ence, for double-jeopardy purposes, between prohib-
iting relitigation of an issue that “is one of ‘ultimate’
fact or merely an ‘evidentiary’ fact in the second
prosecution.”66 The Fifth Circuit held that, although
the prosecution itself was not barred, because no
part of the charged offense had been previously liti-
gated, the State was barred from introducing evi-
dence of the extraneous offenses for which the de-
fendant had been acquitted.67 In Blackburn, the
Fifth Circuit explained that, in Wingate, “this Circuit

61 Dedrick, 623 S.W.2d at 336 (emphasis added) (quoting
Mock, 604 F.2d at 343).

62 See Dedrick, 623 S.W.2d at 336 (quoting Mock, 604 F.2d
at 343).

63 See this opinion, footnote 7.

64 Wingate, 464 F.2d at 210.

65 See Id. at 212 (quoting Ashe, 397 U.S. at 443).

66 464 F.2d at 213.

67 Id. at 214.
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significantly expanded the Ashe holding.”68 After
Wingate, the court said, “there is no difference be-
tween relitigating an ultimate fact or an evidentiary
fact; relitigation of either is prohibited.”69

Finally, with respect to Murphy’s reliance upon
Larkin for the proposition that “[w]hile there is no
bright-line or black-letter law that can resolve the
issue of when collateral estoppel applies, collateral
estoppel is inapplicable in this case,”70 an examina-
tion of Larkin reveals that it supports only the first
half of this statement. The Larkin court referred to
“arcane principles of double jeopardy and collateral
estoppel” that are “not susceptible of bright-letter
law or black-letter law,”71 but the case did not in-
volve the situation confronted in Murphy or that we
confront today.72

Neaves provides no real support for the holding in
Murphy either. In Neaves, the defendant obtained a
negative finding in an administrative license-
suspension hearing “upon the question whether
probable cause existed that [the defendant] had been
driving while intoxicated.”73 In his subsequent DWI
prosecution, the defendant contended that the find-
ing in the license-suspension proceeding “estopped
the State from attempting to establish in the instant
trial that [the defendant] had been driving while in-

68 510 F.2d at 1017.

69 Id.

70 Murphy, 239 S.W.3d at 795.

71 605 F.2d at 1361.

72 Id., passim.

73 767 S.W.2d at 785.
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toxicated.”74 We pointed out that the parties as-
sumed that the ultimate facts in the two proceedings
were the same: that probable cause to believe DWI
had been committed (the ultimate fact in the license-
suspension hearing) was the same ultimate fact as
the actual commission of DWI (the ultimate fact in
the criminal trial).75 We held that this assumption
was incorrect.76 Because the defendant argued that
the State was barred completely from proving the
commission of DWI, this Court never had occasion to
address whether the prior finding in the administra-
tive license-suspension hearing could have been used
to bar relitigation of issues raised in a motion to
suppress.77

Furthermore, since our holding in Murphy, the
Supreme Court has cited §27 of the Restatement
(Second) of Judgments in two recent double-
jeopardy/collateral-estoppel cases.78 As we will ex-
plain in more detail later, comment j of that portion
of the Restatement challenges the notion that collat-
eral estoppel involves only the ultimate issues in a

74 Id.

75 Id. at 786.

76 Id. at 786-87.

77 A decade after Neaves, we decided that a finding in an
administrative license-suspension hearing does not even “im-
plicate the rule of collateral estoppel as embodied in the Fifth
Amendment guarantee against double jeopardy” because nei-
ther the successive-prosecution nor the multiple-punishment
aspects of double jeopardy are at issue. Reynolds v. State, 4
S.W.3d 13, 18-20 (Tex. Crim. App. 1999).

78 Bies, 129 S. Ct. at 2152; Yeager v. United States, 129 S.
Ct. 2360, 2367 n.4 (2009).
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case.79 For these various reasons, we will reexamine
the question of when collateral estoppel bars reliti-
gation of certain facts in a subsequent prosecu-
tion.”80

3. Ultimate Issue in the First Prosecution?

As we have already noted, the validity of a deten-
tion or arrest was an element of the failure-to-
identify offense with which appellant was previously
charged.81 As an element, it must be proven beyond
a reasonable doubt.82 In a motion to suppress set-
ting, however, the propriety of an arrest or detention
need not be proven beyond a reasonable doubt.83 We
do not often say what standard applies in a motion-
to-suppress setting, and we are unaware of any cases
explicitly stating the State’s standard of proof in es-

79 See RESTATEMENT (SECOND) OF JUDGMENTS §27 cmt. j
(1982).

80 Judge Womack’s concurrence contends that Murphy and
Taylor read Neal v. Cain too broadly. Womack, J., concurring,
post, at 6-9. We agree, which is one reason we have chosen to
re-examine the matter.

81 TEX. PENAL CODE § 38.02(b).

82 TEX. PENAL CODE § 2.01 (“All persons are presumed to be
innocent and no person may be convicted of an offense unless
each element of the offense is proved beyond a reasonable
doubt.”).

83 See Lalande v. State, 676 S.W.2d 115, 117-18, 117 n.4
(Tex. Crim. App. 1984) (State is not required to prove propriety
of a search beyond a reasonable doubt in a motion to suppress
hearing.); see also Castro v. State, 227 S.W.3d 737, 741 (Tex.
Crim. App. 2007) (recognizing that “the burden is on the State
to show that the officer had reasonable suspicion” but not speci-
fying the nature of that burden).
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tablishing reasonable suspicion,84 but we conclude
that the appropriate standard is the one that applies
to most85 constitutional suppression issues: prepon-
derance of the evidence.86

In Dowling v. United States, the Supreme Court
explained that collateral estoppel does not bar reliti-
gation of an issue resolved by a prior acquittal when,
in the subsequent proceeding, the issue is governed
by a lower standard of proof.87 This holding defeats
any attempt in the present case to use the detention
issue’s elemental status in the first prosecution as a
basis for collateral estoppel. The State’s failure to
prove the validity of appellant’s arrest or detention

84 See e.g., Castro, 227 S.W.3d at 741.

85 In at least one instance—the voluntariness of consent—
the burden of proof is “clear and convincing evidence.” State v.
Ibarra, 953 S.W.2d 242 (Tex. Crim. App. 1997); Lalande, 676
S.W.2d at 117 n.4.

86 See Lego v. Twomey, 404 U.S. 477, 488-89 (1972) (In a
case involving the voluntariness of a confession, the Court
stated that preponderance of the evidence is the standard em-
ployed by federal courts “in Fourth and Fifth Amendment sup-
pression hearings.”); Griffin v. State, 765 S.W.2d 422, 429-30
(Tex. Crim. App. 1989) (citing Lego in adopting preponderance
of the evidence standard in determining the voluntariness of a
confession). The use of a preponderance of the evidence stan-
dard at trial to determine the existence of “reasonable suspi-
cion” should not be confused with the “reasonable suspicion”
standard that itself governs the police officer’s conduct in the
field. Reasonable suspicion that a crime is, has been, or soon
will be committed is a standard far short of preponderance of
the evidence. Baldwin v. State, 278 S.W.3d 367, 371 (Tex.
Crim. App. 2009) (“reasonable suspicion” is less than “probable
cause,” which in turn is far short of preponderance of the evi-
dence).

87 493 U.S. 342, 348-49 (1990).
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beyond a reasonable doubt (as an element of the
failure-to-identify offense) does not result in a collat-
eral-estoppel bar to determining the validity of that
arrest or detention by a preponderance of the evi-
dence in a subsequent suppression hearing.88 To
prevail on his collateral-estoppel claim, then, appel-
lant must rely upon the detention issue’s status in
the earlier prosecution as a suppression issue, gov-
erned by the preponderance of the evidence stan-
dard.

Complicating such reliance is the fact that the
court in the failure-to-identify prosecution erred in
addressing the detention issue as a suppression is-
sue. In Woods v. State, we held that, when the valid-
ity of an arrest or detention is an element of the
charged offense, litigating the validity of the seizure
as a suppression issue is inappropriate.89 Instead,

88 Had the issue of guilt in the controlled-substance trial
been contested and submitted to the jury, and had the jury
been given an instruction on the suppression issue under arti-
cle 38.23, the State’s burden before the jury would have been
“beyond a reasonable doubt.” See TEX. CODE CRIM. PROC.
art. 38.23(a) (“the jury shall be instructed that if it believes, or
has a reasonable doubt, that the evidence was obtained in vio-
lation of the provisions of this article . . . .”). Even with a con-
tested jury trial on guilt, however, appellant would still have
been required to show “a genuine dispute about a material fact”
before he would be entitled to an instruction. See id. (“In any
case where the legal evidence raises an issue hereunder . . . .”);
Oursbourn v. State, 259 S.W.3d 159, 177 (Tex. Crim. App.
2008).

89 153 S.W.3d 413, 415 (Tex. Crim. App. 2005) (construing
TEX. PENAL CODE § 38.04).
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the issue should simply be litigated as part of the
State’s case at trial.90

And Woods is not satisfied by litigating the valid-
ity of a seizure during the trial, if it is still litigated
as a suppression issue. The trial judge’s role with
respect to elements of the offense and suppression
issues differs significantly when the trial judge is not
the finder of fact on the question of guilt. With re-
spect to suppression issues, the trial judge is always
the “sole trier of fact and judge of the credibility of
the witnesses and the weight to be given to their tes-
timony.”91 And with respect to such issues, he can
draw rational inferences in favor of either party.92

By contrast, when the trial judge is not the finder of
fact on the question of guilt, he can direct a verdict
in the defendant’s favor only if “after viewing the
evidence in the light most favorable to the prosecu-
tion,” he cannot conclude that “any rational trier of
fact could have found the essential elements of the
crime beyond a reasonable doubt.”93

90 Id.

91 Wiede v. State, 214 S.W.3d 17, 24-25 (Tex. Crim. App.
2007).

92 Roy v. State, 90 S.W.3d 720, 723 (Tex. Crim. App. 2002)
(“An appellate court reviewing a trial court’s ruling on a motion
to suppress must view the record evidence and all reasonable
inferences therefrom in the light most favorable to the trial
court’s ruling.”).

93 Jackson v. Virginia, 443 U.S. 307, 319 (1979) (emphasis
in original) (sufficiency of the evidence standard); McDuff v.
State, 939 S.W.2d 607, 613 (Tex. Crim. App. 1997) (motion for
directed verdict is construed as a challenge to the sufficiency of
the evidence).
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Appellant’s trial in the failure-to-identify case
was to a jury. Even if we assume that the trial judge
in that case believed all of Officer Johnson’s testi-
mony (because he commented that Officer Johnson
had done nothing wrong), the judge could still have
drawn inferences against the State in resolving the
motion to suppress. In doing so, he would have in-
fringed on the jury’s role in resolving the question of
guilt.94

It is axiomatic that even an erroneous acquittal
counts as an acquittal for double-jeopardy pur-
poses,95 and one Supreme Court case suggests this is
true even in the context of collateral estoppel.96

94 If, in addition to assuming that the judge believed all of
Officer Johnson’s testimony, we further assumed that the judge
drew all inferences in the prosecution’s favor, then appellant’s
collateral-estoppel claim would fail, under any understanding
of collateral estoppel, because the issue on which appellant
seeks preclusion would not be essential to the judgment: To
acquit the defendant in the failure-to-identify prosecution, it is
not necessary for the trial judge to conclude that the State
failed to prove the legality of the seizure by a preponderance of
the evidence; it is only necessary to conclude that the State
failed to do so beyond a reasonable doubt. See RESTATEMENT OF

JUDGMENTS § 68 (preclusive effect accorded only to a prior de-
termination that is “essential to the judgment”); RESTATEMENT

(SECOND) OF JUDGMENTS § 27 (same). However, if the trial
judge had in fact viewed the entire record (including inferences)
in the State’s favor, and still believed that the State failed to
prove the validity of the seizure, he could have granted appel-
lant’s motion for directed verdict without granting the motion
to suppress (or independent of the motion to suppress).

95 Moreno v. State, 294 S.W.3d 594, 600 (Tex. Crim. App.
2009) (relying upon Fong Foo v. United States, 369 U.S. 141
(1962)).

96 See Sanabria v. United States, 437 U.S. 54, 72-73, 77-78
(1978); id. at 72-73 (Acquittal for insufficient proof of the ele-
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Nevertheless, a distinction could possibly be made
between giving preclusive effect to ultimate issues
resolved by an acquittal that was wrongly procured
and giving preclusive effect to an evidentiary issue
that should never have been litigated in the first
place. Assuming, without deciding, that such a dis-
tinction does not, by itself, defeat appellant’s claim
in the present case,97 we consider the continuing va-
lidity of the proposition that collateral estoppel ap-
plies only when the issue in question constitutes an
essential element in the subsequent prosecution.

4. Ultimate Issue in the Second Prosecution?

a. Ashe

The Supreme Court’s formulation of collateral es-
toppel in Ashe, by including a reference to “an issue

ment that the defendant was connected to a particular gam-
bling business would bar prosecution for any crime which
shared that element.); id. at 77-78 (Judgment of acquittal in
which Government’s evidence was erroneously excluded “is fi-
nal and unreviewable” and “absolutely bars a second trial.”).

97 We note that the prosecutor in the failure-to-identify
prosecution did not object to the trial court considering appel-
lant’s motion to suppress and did not draw the trial court’s at-
tention to Woods. We need not decide whether the failure to
object at that stage has procedural default consequences for the
State in a subsequent prosecution. See State v. Mercado, 972
S.W.2d 75, 77-78 (Tex. Crim. App. 1998) (notions of procedural
default apply to the State); Ex parte Granger, 850 S.W.2d 513
(Tex. Crim. App. 1993) (distinguishing prior case of Stephens v.
State, 806 S.W.2d 812 (Tex. Crim. App. 1990) on the basis that
the State in Stephens was barred from prosecuting a lesser-
included offense in a subsequent trial after acquittal for the
greater offense on appeal on legal insufficiency grounds when a
lesser-included-offense instruction had not been submitted in
the earlier trial, and the State had failed to request one).
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of ultimate fact,” in itself suggests that the issue
upon which preclusion is sought should be an ulti-
mate issue in at least one (and perhaps both) of the
prosecutions. In Ashe, the issue (identity) was “ul-
timate” in both prosecutions. The defendant was
prosecuted for robbing one of six individuals at a
poker game and was acquitted.98 The State then
prosecuted the defendant for robbing a second indi-
vidual at the game.99 But the only rationally con-
ceivable issue in dispute in the first prosecution was
whether the defendant was one of the robbers.100 Be-
cause the jury, by its verdict, found that ultimate is-
sue in the defendant’s favor, collateral estoppel
barred the subsequent prosecution for robbing a sec-
ond individual at that same game.101

The Ashe court also explained that collateral es-
toppel, though originally developed in civil litigation,
had been a rule in criminal cases for over fifty
years.102 Notably, the Supreme Court suggested
that collateral estoppel might be at least as protec-
tive in criminal cases as in civil cases when it quoted
Justice Holmes’s statement that, “It cannot be that
the safeguards of the person, so often and so rightly
mentioned with solemn reverence are less than those
that protect from a liability in debt.”103 We must
keep in mind, however, that this statement was

98 Ashe, 397 U.S. at 437-39.

99 Id. at 439-40.

100 Id. at 445.

101 Id.

102 Id. at 443.

103 Id. (quoting United States v. Oppenheimer, 242 U.S. 85,
87 (1916)).



36a

quoted in connection with the Ashe formulation of
the collateral-estoppel rule.

b. The Ashe Approach

The formulation articulated in Ashe had been ap-
plied previously in Yates v. United States104 to pre-
clude the application of collateral estoppel to issues
that were not ultimate in nature. In Yates, the de-
fendants were convicted of conspiring to advocate
the overthrow of the United States government by
force and violence.105 One of the defendants had
prevailed at an earlier denaturalization proceeding,
which may have involved the litigation of some facts
that were also relevant to the criminal proceeding.106

Among other things, this defendant claimed that the
determinations made in the denaturalization case
were relevant to the criminal proceeding, “even if
they do not conclude it, and hence that [the defen-
dant] should be entitled to an instruction giving
those determinations such partial conclusive effect
as they might warrant.”107 The Supreme Court held
that “the doctrine of collateral estoppel does not es-
tablish any such concept of ‘conclusive evidence’ as
that contended for” by the defendant.108 “The normal
rule,” the Supreme Court explained, “is that a prior
judgment need be given no conclusive effect at all
unless it establishes one of the ultimate facts in is-
sue in the subsequent proceeding. So far as merely

104 354 U.S. 298 (1957).

105 Id. at 300.

106 Id. at 335.

107 Id. at 337.

108 Id. at 337-38.
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evidentiary or ‘mediate’ facts are concerned, the doc-
trine of collateral estoppel is inoperative.”109 In sup-
port of this “normal rule,” the Supreme Court cited
The Evergreens v. Nunan110 and comment p of § 68 of
the original Restatement of Judgments.111

Comment p ruled out the use of evidentiary facts
in the civil collateral-estoppel context: “Evidentiary
facts. The rules stated in this Section are applicable
to the determination of facts in issue, but not to the
determination of merely evidentiary facts, even
though the determination of the facts in issue is de-
pendent upon the determination of the evidentiary
facts.”112

In The Evergreens, Judge Learned Hand ad-
dressed, in the civil context, the question of whether
a previously litigated fact must be an ultimate issue
in the first or second lawsuits in order to be given
preclusive effect under the doctrine of collateral es-
toppe1.113 He observed that there was a conflict in
authority regarding whether an issue must be an ul-
timate fact in the first suit.114 He was aware of no
case, however, that allowed facts decided in the first
suit (ultimate or not) to be used as mere “mediate
data” in the second.115 Confronted with a dearth of
authority, and being free to decide, the court did “not

109 Id. at 338.

110 141 F.2d 927 (2d Cir. 1944).

111 Yates, 354 U.S. at 338.

112 RESTATEMENT OF JUDGMENTS § 68 cmt. p.

113 The Evergreens, 141 F.2d at 928-931.

114 Id. at 928-29.

115 Id. at 930.
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hesitate to hold” that, even assuming “mediate data”
decided in the first suit could be used to establish
“ultimate” facts in the second, no fact decided in the
first suit—whether “ultimate” or “mediate”—could
conclusively establish anything other than an “ulti-
mate” fact in the second suit.116

c. The Fifth Circuit and Other Jurisdictions

As discussed earlier in this opinion, the Fifth Cir-
cuit—in the Wingate line of cases—departed from
the Ashe approach and took an expansive view of the
collateral-estoppel protection in criminal prosecu-
tions. But the Fifth Circuit conducted an about-face
in 1994 in Wright v. Whitley.117 In that case, the de-
fendant was acquitted of two weapon-possession
charges, and he was subsequently charged with
murder.118 The defendant sought, unsuccessfully, to
use the fact of those earlier acquittals to bar certain
testimony regarding his possession of a rifle.119 Re-
jecting the defendant’s claim, the Fifth Circuit de-
cided that Wingate’s “broader reading of Ashe”—
applying collateral estoppel to the relitigation of evi-
dentiary facts—“has not been accepted by the Su-
preme Court.”120 Instead, the Fifth Circuit found
that the Supreme Court’s decision in Dowling
“teaches that the Ashe holding only bars relitigation

116 Id. at 930-31.

117 11 F.3d 542 (5th Cir. 1994).

118 Id. at 545.

119 Id.

120 Id. at 545.
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of a previously rejected factual allegation where that
fact is an ultimate issue in the subsequent case.”121

In Brackett, the Fifth Circuit retreated somewhat
from this expansive interpretation of Dowling—
characterizing Dowling more narrowly as a burden-
of-proof case.122 The Fifth Circuit believed that
Dowling’s burden-of-proof holding effectively limited
the doctrine of collateral estoppel to the prosecu-
tion’s attempt to relitigate an essential element of an
offense because “only ultimate facts must be estab-
lished beyond a reasonable doubt.”123 The Fifth Cir-
cuit found it “difficult to conceive of a case in which
collateral estoppel would bar admission or argumen-
tation of facts necessarily decided in the first trial,
without completely barring the subsequent prosecu-
tion,” but it stated, “[W]e have no occasion to con-
sider whether Dowling has overruled this line of de-
cisions, and we leave that question for another
day.”124

There is a split among the federal circuits and
various other jurisdictions on whether collateral es-
toppel can ever apply to facts that are merely evi-
dentiary in the second prosecution.125

121 Id. at 546.

122 Brackett, 113 F.3d at 1401. For discussion of Dowling’s
holding on burden of proof, see this opinion, ante.

123 Brackett, 113 F.3d at 1401 n.9.

124 Id.

125 For authority in favor of extending collateral estoppel to
such evidentiary facts, see United States v. Moffett, 882 F.2d
885, 889, 889 n.2 (4th Cir. 1989); United States v. Castillo-
Basa, 483 F.3d 890, 897 n.4 (9th Cir. 2007) (contending that a
restriction of collateral estoppel to issues of ultimate fact is
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d. The Restatement (Second)

The Restatement (Second) of Judgments has
taken a dramatically different position from the

“completely without foundation”); United States v. Carter, 60
F.3d 1532, 1535 (11th Cir. 1995); Laughlin v. United States,
344 F.2d 187, 189-92 (D.C. Cir. 1965) (collateral-estoppel effect
accorded the suppression of tape recordings in earlier prosecu-
tion); State v. Aparo, 223 Conn. 384, 408 n.9, 614 A.2d 401, 413
n.9 (1992) (referring to “well established rule that collateral
estoppel may exclude evidence in certain cases”); Underwood v.
State, 722 N.E.2d 828, (Ind. 2000) (citing Little v. State, 501
N.E.2d 412 (Ind. 1986)); Little, 501 N.E.2d at 413-14 (relying in
part upon Mock)); People v. Acevedo, 69 N.Y.2d 478, 484-87, 508
N.E.2d 665, 669-71 (Ct. App. 1987); Commonwealth v. Holder,
569 Pa. 474, 479-80, 479 ns.3, 4, 805 A.2d 499, 502, 502 ns.3, 4
(2002) (citing RESTATEMENT (SECOND) OF JUDGMENTS § 27);
Simon, 220 Va. at 416-18, 258 S.E.2d at 570-71; State v. Tho-
mas, 124 Wis. 2d 101, 122, 369 N.W.2d 145, 155 (1985).

For authority against applying collateral estoppel to evi-
dentiary facts, see United States v. Bailin, 977 F.2d 270, 277
n.9 (7th Cir. 1992) (earlier Second Circuit case, “insofar as it
held that issue preclusion applies to evidentiary as well as ul-
timate facts, has been partially overruled by Dowling”); Flittie
v. Solem, 775 F.2d 933, 942 (8th Cir. 1985) (stating the law of
the Eighth Circuit as “collateral estoppel does not bar relitiga-
tion of facts that are evidentiary in the second prosecution”);
State v. Gusman, 125 Idaho 805, 809, 874 P.2d 1112, 1116
(1994) (“Collateral estoppel only precludes the relitigation of
ultimate issues of fact.”) (emphasis in original); State v.
Sharkey, 574 N.W.2d 6, 9 (Iowa 1997) (“[C]ollateral estoppel
applies only to ultimate facts, not to evidentiary facts.”); State
v. Glenn, 160 N.H. 480, 492-93, 9 A.3d 161, 171 (2010)
(“[C]ollateral estoppel does not forbid the relitigation of an is-
sue as one of evidentiary fact, even if the State has lost on the
same issue as one of ultimate fact to be proven beyond a rea-
sonable doubt in a prior trial.”) (brackets and internal quota-
tion marks omitted); Eatherton v. State, 810 P.2d 93, 99 (Wyo.
1991) (adopting rule as articulated in Flittie).
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original Restatement regarding the application of
collateral estoppel to evidentiary facts. Comment j
of § 27 eschews any distinction between “eviden-
tiary” and “ultimate” facts and takes the position
that the appropriate question “is whether the issue
was actually recognized by the parties as important
and by the trier as necessary to the first judg-
ment.”126 In support of this position, the comment
makes two arguments: (1) that the “line between ul-
timate facts and evidentiary facts is often impossible
to draw,” and (2) that, “great effort may have been
expended by both parties” in litigating the issue “and
it may well have been regarded as the key issue in
dispute.”127

A number of jurisdictions have adopted comment
j in civil cases.128 Although the doctrine of collateral
estoppel was originally developed in civil cases, one
question is whether collateral estoppel in the crimi-
nal law must match any evolution in the civil law or

126 RESTATEMENT (SECOND) OF JUDGMENTS § 27 cmt. j.

127 Id.

128 Rodriguez-Garcia v. Miranda-Marin, 610 F.3d 756, 771
(1st Cir. 2010) (“[C]ollateral estoppel is no longer limited to ul-
timate issues: necessary intermediate findings can now be used
to preclude litigation.”) (emphasis in original); Synanon Church
v. United States, 820 F.2d 421, 426-27 (D.C. Cir. 1987) (reject-
ing The Evergreens view in favor of the Restatement (Second));
Meier v. Commissioner, 91 T.C. 273, 283-86 (1988) (same);
Smith v. Roane, 284 Ark. 568, 570, 683 S.W.2d 935, 936 (1985)
(same); Comes v. Microsoft Corp., 709 N.W.2d 114, 121 (Iowa
2006) (adopting comment j); In Re Zachary G., 159 N.H. 146,
151, 982 A.2d 367, 372 (2009) (favorable citation to comment j);
see also Winters v. Lavine, 574 F.2d 46, 58 n.12 (2d Cir. 1978)
(criticizing rule from The Evergreens and citing favorably a ten-
tative draft of comment j).
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whether developments in the civil law have gone fur-
ther than is appropriate for criminal cases. The Re-
statement (Second) of Judgments is by its terms lim-
ited to “the preclusive effects of judgments in civil
actions” and so takes no position on whether its
principles apply in criminal cases.129 A perusal of the
authorities discussed above reveals that New Hamp-
shire and Iowa have retained the Ashe approach in
criminal cases despite being receptive in civil cases
to the “new” approach embodied in comment j.130

The Supreme Court has cited §27 of the Restate-
ment (Second) of Judgments in two recent double-
jeopardy cases, but it has not cited to comment j or
expressly addressed the issue currently before us.131

Though it has characterized as “more descriptive,
§27’s use of the term “issue preclusion” in place of
“collateral estoppel,”132 the Court nevertheless con-
tinues to refer to the “ultimate fact” language found
in Ashe.133

In Standefer v. United States, the Supreme Court
recognized that the doctrine of collateral estoppel
may carry limitations in criminal cases that do not

129 RESTATEMENT (SECOND) OF JUDGMENTS, Ch. 1: Intro-
duction, Scope Note; see also id., § 85, Reporter’s Notes, last
para. (“The preclusive effect in a subsequent criminal prosecu-
tion of a prior civil judgment against the government is outside
the scope of this Restatement.”).

130 Compare, this opinion, footnotes 125 and 128.

131 See Bies, 129 S. Ct. at 2152; Yeager, 129 S. Ct. at 2367
n.4.

132 Yeager, 129 S. Ct. at 2367 n.4.

133 Id. at 2367; Bies, 129 S. Ct. at 2153.
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exist in civil cases.134 Standefer was charged as a
party to official misconduct.135 The official in ques-
tion was also charged but was acquitted on some of
the counts.136 Standefer wished to use that acquittal
to establish that he could not have aided the com-
mission of those counts.137 In declining to permit the
nonmutual use of collateral estoppel, the Supreme
Court explained that “the Government is often with-
out the kind of ‘full and fair opportunity to litigate’
that is a prerequisite of estoppel.”138 The Court
pointed to several aspects of criminal law that make
this so:

[T]he prosecution’s discovery rights in crimi-
nal cases are limited, both by rules of court
and constitutional privileges; it is prohibited
from being granted a directed verdict or from
obtaining a judgment notwithstanding the
verdict no matter how clear the evidence in
support of guilt. . . .; it cannot secure a new
trial on the ground that an acquittal was
plainly contrary to the weight of the evi-
dence . . . ; and it cannot secure appellate re-
view where a defendant has been acquitted.139

The Court also noted rules of evidence that are
unique to criminal law that might make evidence in-
admissible against one defendant that is admissible

134 447 U.S. 10 (1980).

135 Id. at 11.

136 Id. at 13.

137 Id.

138 Id. at 22.

139 Id.
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against another, and the Court pointed to the “im-
portant federal interest in the enforcement of the
criminal law.”140 And though the concern about the
admissibility of evidence could possibly be met on a
case-by-case basis by conducting a pretrial hearing
to determine whether a trial court’s evidentiary rul-
ing had deprived the government of a chance to pre-
sent its case the first time around, that process
“could prove protracted and burdensome.”141

The ability of a party to fully and fairly litigate
the claim in question is also a part of the Restate-
ment (Second) approach. Under § 28, the Restate-
ment (Second) outlines an exception to the general
rule of issue preclusion, when “[t]he party against
whom preclusion is sought could not, as a matter of
law, have obtained review of the judgment in the ini-
tial action.”142 The prosecution cannot obtain review
of an acquittal,143 and so a precondition for applying
the Restatement (Second) scheme to criminal cases
seems to be absent.144 It is true that the absence of

140 Id. at 23-24.

141 Id. at 24.

142 RESTATEMENT (SECOND) OF JUDGMENTS, § 28(1).

143 See Standefer, supra.

144 See RESTATEMENT (SECOND) OF JUDGMENTS, § 85(3) (“A
judgment against the prosecuting authority is preclusive
against the government only under the conditions stated in
§§ 27-29.”); id., §85 cmt. g (“If the matter adjudicated was one
of affirmative defense and the defendant had the burden of es-
tablishing the defense by a preponderance of the evidence, it
would be appropriate to treat the issue as conclusive against
the government in a subsequent civil action. However, the gov-
ernment usually does not have a right of appellate review of a
criminal judgment, so that the exception created in §28(1)
would ordinarily deny preclusive effect to the finding even in
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appellate review is not always “an essential predi-
cate of estoppel”145 (see Ashe, for example), but the
collateral-estoppel doctrine is “premised upon an
underlying confidence that the result achieved in the
initial litigation was substantially correct,” and in
the absence of appellate review, such confidence is
often unwarranted.146 Thus, the absence of review
counsels in favor of retaining the narrower Ashe ap-
proach to collateral estoppel in criminal cases.

The State can obtain appellate review of a trial
court’s ruling on a motion to suppress if the ruling is
made before tria1.147 But, under Woods, the trial
court in the present case was not authorized to rule
upon the legality of the detention before trial. Even
in the more common case in which such authority
exists, a trial court is not required to rule on a mo-
tion to suppress before trial,148 and sometimes a trial
court may find it useful to carry the motion along
with the trial on the merits.”149

the case of an affirmative defense. Hence it would be a rare
case in which an acquittal could result in preclusion against the
government in a subsequent civil action.”).

145 Standefer, 447 U.S. at 23.

146 Standefer, 447 U.S. at 23.

147 TEX. CODE CRIM. PROC. art. 44.01(a)(5).

148 Calloway v. State, 743 S.W.2d 645, 649 (Tex. Crim. App.
1988); Bell v. State, 442 S.W.2d 716, 719 (Tex. Crim. App.
1969).

149 See Garza v. State, 126 S.W.3d 79, 84-85 (Tex. Crim.
App. 2004) (error preserved by late objection when trial judge
indicated that motion to suppress would be carried with trial).
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e. Interests underlying Double Jeopardy
and Criminal Cases

But even when a motion to suppress is granted
pretrial, the State has the option to simply dismiss
the case, and in doing so, prevent the attachment of
jeopardy to the first prosecution.150 If jeopardy has
not attached, then no aspect of double jeopardy, in-
cluding its collateral-estoppel component, is impli-
cated.151 This fact suggests that suppression issues
are simply not the type of issues that implicate dou-
ble jeopardy in the first place. When a defendant is
placed in jeopardy, he is placed in jeopardy for the
elements of the offense, not for mere evidentiary
matters. Such a view is consistent with the Supreme
Court’s rejection of the Grady v. Corbin152 same-
conduct standard, and its reaffirmation of the impor-

150 See Ortiz v. State, 933 S.W.2d 102, 105-06 (Tex. Crim.
App. 1996) (jeopardy attaches in Texas when the jury is sworn
in a jury trial, when the defendant pleads to the indictment in
a bench trial, or when a plea agreement is accepted in a plea-
bargain setting).

151 See United States v. Martin Linen Supply Co., 430 U.S.
564, 569 (1977) (before double-jeopardy protections are impli-
cated, jeopardy must have attached); State v. Moreno, 294
S.W.3d 594, 597 (Tex. Crim. App. 2009) (same); Reynolds, 4
S.W.3d at 20 (collateral estoppel not implicated by civil admin-
istrative proceeding [a proceeding in which jeopardy would
never attach]); Guajardo v. State, 109 S.W.2d 456, 462-63 (Tex.
Crim. App. 2003) (Meyers, J., concurring) (collateral estoppel,
as a component of double jeopardy, does not apply to determi-
nations made in a proceeding that was dismissed before jeop-
ardy attached); United States v. Dionisio, 503 F.3d 78, 85 (2d
Cir. 2007) (same).

152 495 U.S. 508 (1990).
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tance of the elements of the offense in the double-
jeopardy context.153

Perhaps for this reason, the Supreme Court has
never abandoned Ashe’s “ultimate fact” language.
For jeopardy to attach to an issue in the first prose-
cution, the issue must be “ultimate” rather than
merely evidentiary. If jeopardy does not attach to a
particular issue in the first prosecution, then that
issue cannot become the basis for collateral estoppel
in a subsequent prosecution. Indeed, the Fifth Cir-
cuit’s conclusion in Brackett that the burden-of-proof
holding in Dowling would effectively exempt eviden-
tiary facts from the operation of collateral estoppel
seems to be based on the idea that the issue on
which preclusion is sought would be an ultimate is-
sue in the first prosecution, so that the issue in the
first prosecution would nearly always be subject to
the beyond-a-reasonable-doubt standard of proof,
while an evidentiary fact in a second prosecution
would nearly always be subject to a lesser standard
proof.154

In the present case, the legality of the detention
was an ultimate issue in the first prosecution, but,

153 See United States v. Dixon, 509 U.S. 688, 703-09 (1993);
id. at 704 (adopting J. Scalia’s Grady dissent); Grady, 495 U.S.
at 529 (Scalia, J., dissenting) (The language of the Double
Jeopardy Clause “protects individuals from being twice put in
jeopardy ‘for the same offence,’ not for the same conduct or ac-
tions.”).

154 See Brackett, 113 F.3d at 1401 n.9 (“Because only ulti-
mate facts must be established beyond a reasonable doubt,
however, Dowling effectively limits the doctrine of collateral
estoppel to cases in which the government seeks to relitigate an
essential element of the offense.”).
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as explained above, that status as an ultimate issue
does not help appellant because of the lesser burden
of proof with respect to suppression hearings. If, on
the other hand, he relies upon the county court at
law’s resolution of the detention issue solely as a
suppression issue so that the burden of proof in the
two prosecutions is the same—then we are con-
fronted with an issue that was not an ultimate issue
in either prosecution. To accord collateral-estoppel
protection, under the rubric of double jeopardy, to
such an issue would stray far from the theoretical
groundings of the Double Jeopardy Clause and the
Supreme Court’s earlier pronouncements on the is-
sue of collateral estoppel.155

155 Judge Womack’s concurrence raises some interesting
(and complex) questions regarding both the scope of the collat-
eral estoppel doctrine within the double-jeopardy protection
and whether the collateral estoppel doctrine has any vitality
outside the double-jeopardy context. Does the double-jeopardy
protection—via Ashe’s “ultimate fact” language—include the
application of collateral estoppel to defenses (e.g. self-defense)
and punishment-mitigation issues (e.g. sudden passion), and if
not, should preclusive effect be given to jury findings on these
types of issues on some other basis? See United States v. Op-
penheimer, 242 U.S. 85 (1916) (pre-Ashe case applying collat-
eral estoppel to a statute of limitations defense); Ex parte Wat-
kins, 73 S.W.3d 264, 267-72 (Tex. Crim. App. 2002) (applying
collateral estoppel to sudden-passion punishment-mitigation
issue under the rubric of double jeopardy in the pretrial habeas
setting); Guajardo, 109 S.W.3d at 468-69 (Tex. Crim. App.
2003) (Hervey, J., concurring) (arguing that collateral estoppel
does not exist in criminal cases outside the double-jeopardy
context). Should we re-think some of our other precedents (be-
sides Murphy) in light of evolving Supreme Court jurispru-
dence? We need not address those questions here. It is enough
here to hold that double-jeopardy protections are not involved
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In light of our discussion, we reaffirm the bottom-
line result in Murphy as controlling where a defen-
dant seeks to bar the relitigation of suppression is-
sues on the basis of double jeopardy. That is, the
State is not barred by the Double Jeopardy Clause
from relitigating a suppression issue that was not an
ultimate fact in the first prosecution and was not an
ultimate fact in the second prosecution. We overrule
appellant’s second ground for review.

The judgment of the court of appeals is affirmed.

Delivered: June 29, 2011

Publish

when the issues on which the defendant seeks preclusion are
not ultimate in nature
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WOMACK, J., filed a concurring opinion.

The Court has determined that for double-
jeopardy-based collateral estoppel to bar the relitiga-
tion of a fact, that fact must be an essential element
in both the prior prosecution and the subsequent
prosecution.1 I believe that this rule is a correct
statement of the law.

I write separately to offer an alternate explana-
tion for the rule, and to note its limitations.

I. Terminology

This area of the law has an intricate terminology,
which I have found it helpful to review.

The common law of finality is known as res judi-
cata,2 some parts of which have been codified in
statutes and rules, and some parts incorporated in
the Federal Constitution. I shall first address the
underlying common law.

Res judicata “specifies the effect that any adjudi-
cation has on all subsequent litigation.”3 Res judi-
cata encompasses claim preclusion and issue preclu-

1 The Court at times uses the terms “ultimate fact” instead
of “essential element.” However, the Court also argues that for
an issue to be an “ultimate fact,” jeopardy must attach to it.
Therefore, I believe that my statement of the Court’s rule is
accurate.

2 “A thing adjudicated.” BLACK’S LAW DICTIONARY (9th ed.
2009).

3 ROBERT C. CASAD & KEVIN M. CLERMONT, RES JUDICATA: A
HANDBOOK ON ITS THEORY, DOCTRINE, AND PRACTICE 3 (2001).
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sion.4 Claim preclusion prohibits a second suit based
on the same claim between the same parties.5 Issue
preclusion prohibits a party from relitigating an is-
sue (such as a fact, a question of law, or an applica-
tion of law to fact) that was previously determined in
a suit between the same parties.6 Issue preclusion
comprises two types of estoppel, collateral and di-
rect. Collateral estoppel is issue preclusion in a suit
that is based on a different claim than the suit in
which the issue was originally decided. Direct es-
toppel is issue preclusion in a suit based on the same
claim as the suit where the issue was originally de-
cided. Because claim preclusion will generally pro-
hibit a second suit on the same claim, questions of
collateral estoppel are much more common than
questions of direct estoppel.7

4 Confusingly, claim preclusion has traditionally been re-
ferred to as “res judicata” and issue preclusion has been re-
ferred to as “collateral estoppel.” See, e.g., Migra v. Warren
City School Dist. Bd. of Educ., 465 U.S. 75, 77 n.1 (1984). Both
of these terms, however, have different uses, and the modern
trend is to use the terms “claim preclusion” and “issue preclu-
sion.” Baker by Thomas v. General Motors, 522 U.S. 222, 233
n.5 (1998).

5 See 18 CHARLES ALAN WRIGHT, ARTHUR R. MILLER &
EDWARD N. COOPER, FEDERAL PRACTICE & PROCEDURE § 4402
(2d. 2002) (quoting Kaspar Wire Works, Inc. v. Leco Engr’g &
Mach., Inc., 575 F.2d 530, 535-36 (5th Cir. 1978)).

6 See RESTATEMENT (SECOND) OF JUDGMENTS § 27 (1982).

7 CASAD & CLERMONT, supra note 3, at 10 (noting that the
term “collateral estoppel” has come to be regarded as a generic
term for both types of issue preclusion, but that the term “issue
preclusion” is preferable).
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II. Res Judicata and Double Jeopardy

In the criminal law, claim preclusion has been
subsumed by the Fifth Amendment prohibition of
double jeopardy.8 While a narrow interpretation of
the Fifth Amendment would cover only instances of
claim preclusion,9 the Supreme Court has deter-
mined that the Fifth Amendment also incorporates
at least one type of issue preclusion. In Ashe v.
Swenson,10 the Supreme Court held that where a
jury acquitted a defendant of robbing a poker player
because it did not believe he was one of the robbers,
the Fifth Amendment barred prosecutors from reliti-
gating the issue of identity in another trial for the
robbery of another player in the same poker game.11

Narrowly interpreted, Ashe applies only where
the already proven fact from the first prosecution is

8 See U.S. CONST. amend. V (“nor shall any person be sub-
ject for the same offense to be twice put in jeopardy of life or
limb”); see also CASAD & CLERMONT, supra note 3, at 23 (noting
that double jeopardy and claim preclusion are slightly different,
and then concluding: “Because jeopardy attaches even before
judgment, any judgment that would be valid, final, and on the
merits for purposes of [claim preclusion] would also be one cov-
ered by double jeopardy. The existence of the double jeopardy
protection thus has retarded the independent application of the
claim preclusion aspects of res judicata in repetitive criminal
cases.”)

9 See United States v. Dixon, 509 U.S. 688, 703-12 (1993)
(re-establishing and tracing the history of the rule that the
Fifth Amendment bars a subsequent prosecution only when the
subsequent prosecution is for an offense that meets the “same-
elements” test laid out in Blockburger v. United States, 284
U.S. 299 (1932)).

10 397 U.S. 436 (1970).

11 Id., at 445-47.
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an essential element of the offense in both the first
and second prosecutions. I shall call this “essential-
issue preclusion.” Since the abolition of federal
common law in state cases,12 the only basis for the
Supreme Court to interject a common-law concept
like res judicata into a state case like Ashe would be
if that common-law concept were incorporated in the
Constitution. The Supreme Court’s repeated inter-
pretations of the double jeopardy clause are adamant
that double-jeopardy analysis is grounded in the es-
sential elements of an offense.13 Because only the
charged offense places a defendant in jeopardy of life
or limb, the relitigation of facts that are not ele-
ments of the offense in two prosecutions cannot cre-
ate double jeopardy.

Although the Fifth Amendment incorporates only
essential-issue preclusion, this does not mean that
essential-issue preclusion is the only type of res judi-
cata in criminal cases. Indeed, Ashe stated that the
use of “collateral estoppel” in criminal cases was al-
ready an “established rule of federal law at least
since [the] court’s decision ... in United States v. Op-
penheimer.”14 That case was not a case of essential-
issue preclusion.

Oppenheimer had been charged with a federal of-
fense, but the indictment was quashed after the trial
judge ruled that the statute of limitations for the of-
fense had run.15 Oppenheimer was later reindicted

12 See Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78-80 (1938).

13 See Dixon, 509 U.S., at 703-712.

14 Ashe, 397 U.S. at 445.

15 United States v. Oppenheimer, 242 U.S. 85, 85 (1916).
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for the same offense when a ruling in an unrelated
case determined that the statute of limitations was
longer than first believed. The Supreme Court held
that, while it was not a Fifth Amendment matter,16

as a matter of res judicata the second prosecution
was barred.17

III. The Murphy Test

The Court’s opinion discusses at length the test
for issue preclusion that this Court had come to use
and which was stated in Murphy v. State:

To determine whether collateral estoppel bars
a subsequent prosecution or permits the
prosecution but bars religitation of certain
specific facts, this court has adopted the two-
step analysis employed by the Fifth Circuit.
See Neal v. Cain, 141 F.3d 207, 210 (5th Cir.
1998); see also [Ex Parte Taylor, 101 S.W.3d
434, 440 (Tex. Cr. App. 2002)]. This court
stated that a court must determine (1) exactly
what facts were necessarily decided in the
first proceeding, and (2) whether those “neces-

16 Id., at 87 (accepting the prosecution’s assertion that the
case was one where “the defendant never has been in jeopardy
in the sense of being before a jury upon the facts of the offense
charged”).

17 Id., at 87-88 (“The safeguard provided by the Constitu-
tion against the gravest abuses has tended to give the impres-
sion that when it did not apply in terms, there was no other
principle that could. But the 5th Amendment was not intended
to do away with what in the civil law is a fundamental princi-
ple of justice in order, when a man once has been acquitted on
the merits, to enable the government to prosecute him a second
time”(citation omitted)).
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sarily decided” facts constitute essential ele-
ments of the offense in the second trial.18

On its face, this test purports to apply a two-part
analysis to questions of both essential-issue preclu-
sion (where “collateral estoppel bars a subsequent
prosecution”19) and non-essential-issue preclusion
(where “collateral estoppel ... permits the prosecu-
tion but bars relitigation of certain specific facts”).
However, the second part of the two-part analysis
requires that the fact-to-be-barred be an element of
the second offense. Thus, in analyzing whether issue
preclusion applies, this test eliminates the possibil-
ity of non-essential-issue preclusion and leaves only
essential-issue preclusion.

How had this Court come to apply a test to ques-
tions of non-essential issue preclusion that elimi-
nates the possibility of non-essential-issue preclu-
sion? Murphy cited to Taylor for the proposition that
we use a test from the Fifth Circuit. In Taylor, the
test was formatted differently:

18 Murphy v. State, 239 S.W.3d 791, 795 (Tex. Cr. App.
2007).

19 Strictly speaking, essential issue preclusion does not bar
prosecution, as claim preclusion or ordinary double jeopardy
would. Rather, it bars the State from litigating an essential
element of the offense. That was the narrow issue Ashe ad-
dressed. See Ashe, 397 U.S. at 446-47. Of course, if a prosecu-
tion were brought in such circumstances, the defendant would
be entitled to a directed verdict, which means that the prosecu-
tion would be practically barred. Additionally, there may be
due process and ethical problems with bringing a prosecution
where the State knew it would be unable to prove an essential
element, but those matters are beyond the scope of the Fifth
Amendment.
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To determine whether collateral estoppel bars
a subsequent prosecution (or permits prosecu-
tion but bars relitigation of certain specific
facts) courts employ a two-step analysis.
Courts must determine:

(1) exactly what facts were “necessarily de-
cided” in the first proceeding; and

(2) whether those “necessarily decided” facts
constitute essential elements of the offense
in the second trial.20

It is not immediately clear to me what difference
the parentheses make. Expressed in this format,
does the test present non-essential-issue preclusion
as an alternative to essential issue preclusion if the
prongs of the test are not met? Or does it subject
non-essential issue preclusion to the same test as es-
sential-issue preclusion?

Taylor itself dealt with a pre-trial habeas appli-
cant who alleged that an element of the offense for
which he was being prosecuted had been decided in a
previous case in which he had been acquitted.21

Thus it was a question of essential-issue preclusion
governed by Ashe. Taylor, even while discussing
Ashe, still spoke broadly of “issue preclusion” and
cited to sources that discussed issue preclusion with-
out differentiating between essential and non-
essential issues.22 The court of appeals decision

20 Taylor, 101 S.W.3d at 440 (citing Neal v. Cain, 141 F.3d
207, 210 (5th Cir. 1998)).

21 Id., at 436.

22 See, e.g., id., at 442.
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which Taylor affirmed treated the matter as one of
essential-issue preclusion.23

It is worthwhile to look at the authority for Tay-
lor. It cited the Fifth Circuit’s opinion in Neal v.
Cain24 as the source for its test.25 In Neal, the test is
formatted differently and is preceded with an expla-
nation:

As the Supreme Court has recognized, the
Double Jeopardy Clause incorporates the doc-
trine of collateral estoppel. . . . As applied
against the government in criminal cases, col-
lateral estoppel may either bar a subsequent
prosecution, or it may prevent the relitigation
of particular facts necessarily established in
the prior proceeding. In determining whether
collateral estoppel bars a subsequent prosecu-
tion, as Neal contends it does here, we engage
in a two-step analysis. First, we must discern
which facts were necessarily decided in the
first proceeding. We then consider whether
the facts necessarily decided in the first trial
constitute essential elements of the offense in
the second trial.26

In this statement it is clear that the two-part test
is meant to discriminate between non-essential- and
essential-issue preclusion. While Neal broadly dis-

23 Ex parte Taylor, 2000 WL 19151, at *2, *6 (Tex. App.–
Houston [14th Dist.] January 13, 2000) (mem. op.).

24 141 F.3d 207 (5th Cir. 1998).

25 See Taylor, 101 S.W.3d, at 440 n.17.

26 Neal, 141 F.3d, at 210 (emphasis added) (citations omit-
ted).
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cussed “collateral estoppel,” the holding applied only
to essential-issue preclusion. This makes sense in
the context of the case: Because Ashe constitutional-
ized only essential-issue preclusion, the Fifth Circuit
would not be deciding a matter of non-essential-issue
preclusion in Neal, which was a claim for habeas re-
lief from a state conviction.27 Through the confusion
caused by the general term “collateral estoppel,”
Taylor and Murphy have suggested that the test for
essential issue preclusion also applied to questions of
non-essential-issue preclusion. Because this test, by
its very terms, will never find something that it pur-
ports to test for, i.e. non-essential-issue preclusion,
we should use a different test.

By my reading, the Court and I are in agreement
that the Murphy rule is not an accurate statement of
the law, and today’s opinion replaces the Murphy
rule.

III. The Need for a Texas Rule

While I agree with the Court that the appellant
has sought relief based only on double jeopardy pro-
tections, I would like to observe that today’s holding
does not foreclose the possibility of non-essential-
issue preclusion based on non-constitutional
grounds. The basis for my observation is two-fold.
First, the language we have used in many cases has

27 For its essential issue preclusion test, Neal cited to
United States v. Brackett, 113 F.3d. 1396, 1398 (5th Cir. 1997),
a federal prosecution that addressed both essential and non-
essential issue preclusion. Because non-essential issue preclu-
sion is not a constitutional matter, the Fifth Circuit’s discus-
sions on the topic carry less weight in determining how we
should address the issue.
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presumed that “collateral estoppel” could apply to
facts that were not essential elements.28 Second, in
at least one recent case this Court has explicitly held
that “collateral estoppel” applied to bar the State
from relitigating a fact that was not an essential
element in either prosecution.

The petitioner in Ex parte Watkins killed his wife
and shot her lover.29 The State first tried him for
the murder of his wife. The jury found him guilty,
but during the punishment phase determined that
he had acted “under the immediate influence of sud-
den passion arising from an adequate cause,”30 and
sentenced him to ten years community supervision.31

The State then indicted him for the attempted capi-
tal murder and attempted murder of his wife’s lover.

28 Such language appears in numerous cases cited by the
Court: Murphy, 239 S.W.3d, at 795 (purporting to apply an is-
sue preclusion test to situations where issue preclusion “per-
mits the prosecution but bars religitation of certain specific
facts”); Taylor, 101 S.W.3d at 440 (same); Dedrick v. State, 623
S.W.2d 332, 336 (Tex. Cr. App. 1981) (quoting Fifth Circuit
precedent for the proposition that facts “established in the first
trial may not be used in the second trial either as ultimate or
as evidentiary facts”); Neaves v. State, 767 S.W.2d 784, 786
(Tex. Cr. App. 1989) (applying a rule from a New York state
case that differentiated between situations where “res judicata”
merely barred the relitigation of “facts or issues” decided in a
prior case, and situations where it barred a subsequent prose-
cution).

29 73 S.W.3d 264, 266 (Tex. Cr. App. 2002).

30 See TEX. PENAL CODE § 19.02(d) (reducing murder to a
second-degree felony if the factfinder, during the punishment
phase, finds by a preponderance of the evidence that the defen-
dant “caused the death [while] under the immediate influence
of sudden passion arising from an adequate cause”).

31 Watkins, 73 S.W.3d, at 267.
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Watkins applied for a pre-trial writ of habeas corpus
alleging that (1) ordinary double jeopardy barred the
attempted-capital-murder prosecution, because the
State had charged him with attempting to intention-
ally kill more than one person32 and he already had
been punished for the murder of his wife, and
(2) “collateral estoppel” barred the State from reliti-
gating the punishment-phase issue of whether he
acted with sudden passion.33 The Second Court of
Appeals determined that ordinary double jeopardy
was inapplicable, because the elements of attempted
capital murder were distinct from the elements of
murder charged in the first trial.34 The Court of Ap-
peals determined, however, that “collateral estoppel”
did apply to bar the State from relitigating the pun-
ishment issue of sudden passion.35 We granted re-
view.

After noting the distinctions between double
jeopardy and “collateral estoppel,”36 we held that if a
jury determines a punishment-phase special issue in
the defendant’s favor, “the doctrine of collateral es-

32 See TEX. PENAL CODE § 19.03(a)(7).

33 Ex Parte Watkins, 52 S.W.3d 858, 860-62 (Tex. App.–Fort
Worth 2001), aff’d 73 S.W.3d 264 (Tex. Cr. App. 2002).

34 Id., at 862.

35 Id., at 861 (“Thus, after the jury in Appellant’s first trial
determined that he acted in sudden passion, an ultimate issue
on punishment, the State may not hale him before a new jury
to relitigate that issue again.” (international quotation omit-
ted)).

36 Watkins, 713 S.W.3d, at 267-68.
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toppel bars the State from relitigating it in a second
trial”37 and affirmed the Court of Appeals.38

37 Id., at 269. I note that the Court in Watkins seems to
have believed that the case before it was controlled by Ashe.
Id., at 268. While I believe that Watkins was correct in its col-
lateral estoppel holding, as I have laid out above I do not be-
lieve it necessarily involved Ashe because the case was one of
non-essential issue preclusion.

38 Id., at 275. Under the rule announced today, Watkins
was wrongly decided if it was indeed a double jeopardy case, as
the Court says. The sudden-passion special issue in Watkins
was a defensive special issue, not an essential element of the
offense in either prosecution, thus application of the rule an-
nounced by the Court today would deny relief.

The jury question at issue in Watkins did not place the
defendant in jeopardy, as that word is understood in Fifth
Amendment jurisprudence, at either trial because the question
could not have resulted in increased punishment. If answered
in the affirmative, Watkins’s punishment range would be re-
duced; if answered in the negative, his punishment range
would remain the same as if the question had never been
asked.

It is true, as the Court observes, that Ashe referred to
collateral estoppel barring relitigation of an “issue of ultimate
fact,” not an “essential element.” However, when Ashe used the
phrase “issue of ultimate fact” it was describing the common-
law rule of issue preclusion as applied by the federal courts.
The degree to which Ashe constitutionalized that federal com-
mon-law rule is, logically, limited by the scope of the Fifth
Amendment, which only protects defendants from being twice
placed in jeopardy for the same offense. We should read Ashe
as simply expanding the application of the Fifth Amendment to
situations where the defendant is twice placed in jeopardy for
the same element in two prosecutions. This interpretation
more closely ties double-jeopardy-based issue preclusion to the
ordinary, claim-preclusion effect of the double jeopardy clause,
which only applies when all of the elements of two charged of-
fenses overlap.
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The circumstances of Watkins illustrate one good
reason why this Court should not categorically
eliminate the possibility of non-essential-issue pre-
clusion: Our statutes present several situations
where an issue decided by a factfinder during the
punishment phase in one case could be an issue for
the factfinder in a subsequent case.39 Additionally,
our exclusionary rule allows the jury to determine
during the guilt phase whether it believes beyond a
reasonable doubt that evidence was seized legally.40

If these matters came up in a subsequent prosecu-
tion, they would normally not be essential elements
of the offense,41 and thus essential-issue preclusion
would not bar their relitigation.

At a minimum, I believe that in these situations
common-law issue preclusion should protect the in-

39 See id., at 269 n.14 (listing statutory special punishment-
phase issues that can be given to jurors, including: finding a
deadly-weapon was used, TEX. PENAL CODE § 12.35(c)(1); find-
ing that an offense was committed because of bias or prejudice,
TEX. PENAL CODE § 12.47(a); finding that murder was commit-
ted because of sudden passion, TEX. PENAL CODE 19.03(d); find-
ing that kidnapper voluntarily released a victim in a safe place,
TEX. PENAL CODE § 20.04(d); finding that the defendant is the
same person as that convicted in a prior case as set out in an
enhancement paragraph, TEX. PENAL CODE § 12.42).

40 TEX. CODE CRIM. PROC. art. 38.23(a).

41 As I shall discuss shortly, under Supreme Court prece-
dent any punishment-phase issue that could increase the
maximum possible sentence, such as a finding that the offense
was committed because of bias or prejudice, would be consid-
ered an element of the offense, and thus relitigation may be
barred by essential-issue preclusion.



63a

tegrity of the original factfinder’s determination and
bar relitigation in a subsequent prosecution.42

IV. The Limits of Double Jeopardy Protec-
tions

I disagree with the Court’s treatment of Ashe’s
limitations. By falling back to the “ultimate fact”
language used in Ashe itself—but not in the Su-
preme Court’s subsequent Fifth Amendment cases—
the Court simply invites litigation about the defini-
tion of “ultimate fact.”43 I believe that my approach,
in which double-jeopardy-based issue preclusion fol-
lows the contours of the Supreme Court’s double
jeopardy jurisprudence, avoids these problems. An
analysis of two cases, Oppenheimer and Watkins,44

which arguably involve “ultimate facts” but certainly
do not involve essential elements, shows the limits of
where I believe double-jeopardy-based issue preclu-
sion applies.

42 Cf. Rollerson v. State, 227 S.W.3d 718, 729-32 (Tex. Cr.
App. 2007) (where original factfinder found appellant used a
deadly weapon in commission of burglary but court of appeals
found evidence of deadly-weapon use legally insufficient, the
State could relitigate the deadly-weapon question at a second
trial because collateral estoppel protects determinations made
by the original factfinder, not the appellate court).

43 The term “ultimate fact” is not self-defining, nor has its
meaning always been consistent with what the Court believes
it to mean. See, e.g., Laughlin v. United States, 344 F.2d 187,
191-92 (D.C. Cir. 1965) (using as definition of “ultimate facts”
as “those [facts] which the law makes the occasion for imposing
its sanctions,” and holding that a trial court’s determination
that certain evidence was inadmissible was an “ultimate fact”
subject to issue preclusion in a second prosecution).

44 See Sections II and III, supra.
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First, Oppenheimer itself stated that the Fifth
Amendment’s double jeopardy protections did not
apply in that case.45 Oppenheimer dealt with a sec-
ond prosecution after the first prosecution was de-
termined to be barred by the statute of limitations.
Oppenheimer was therefore never in jeopardy in the
first case; thus his second prosecution was not a sec-
ond jeopardy.46 While the “acquittal” in Oppenheimer
was “on the merits” of the case, the Supreme Court
has since made clear that a judgment of acquittal
that does not address issues of guilt or innocence
does not necessarily bar an appeal or retrial.47 The
Supreme Court in Ashe used Oppenheimer to show
that the federal courts applied common-law “collat-
eral estoppel” in criminal cases, what it called “the

45 See Oppenheimer, 242 U.S., at 88 (the Fifth Amendment
“has tended to give the impression that when it did not apply in
terms, there was no other principle that could. But the 5th
Amendment was not intended to do away with what in the civil
law is a fundamental principle of justice,” namely common-law
res judicata; the Court then cited to Jeter v. Hewitt, 63 U.S.
352, 364 (1859), a civil case where the Court, as authorized by a
Louisiana statute, applied common-law claim preclusion).

46 Id., at 87 (accepting the prosecution’s assertion that the
case was one where “the defendant never has been in jeopardy
in the sense of being before a jury upon the facts of the offense
charged,” which is the sense in which the Fifth Amendment
recognizes jeopardy). For this reason, I also disagree with
Judge Cochran’s citation of Oppenheimer as a double jeopardy
case.

47 United States v. Scott, 437 U.S. 82, 90-91, 98-99 (1978);
see Kruelski v. Conn. Super. Ct. for the Judicial Dist. of Dan-
bury, 316 F.3d 103, 109-11 (2nd Cir. 2003) (where trial judge
dismissed case, after jeopardy attached, on defendant’s motion
that prosecution was barred by the statute of limitations,
prosecution’s appeal and subsequent retrial was not barred by
double jeopardy protections).
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federal rule,” but because Oppenheimer was never in
jeopardy during his first prosecution, and because
the statute of limitations was not an element of the
offense, Oppenheimer is not a case where double-
jeopardy-based issue preclusion should apply.48

Second, in Watkins, we were ultimately ambiva-
lent regarding whether double jeopardy reached the
case at all,49 but applied issue preclusion nonethe-
less. In determining whether double jeopardy ap-
plied to a fact determined during the punishment

48 Ashe, 397 U.S., at 443-44. Other cases seem to have uni-
formly viewed Oppenheimer as an example of collateral estop-
pel. At the risk of heterodoxy, I cannot agree with that analy-
sis.

The motion that the Oppenheimer Court ruled on was a
“plea in bar.” A plea in bar was not an assertion of issue preclu-
sion, but rather claim preclusion. See WRIGHT, MILLER &
COOPER, supra note 5, at § 4402 (quoting Fifth Circuit case de-
scribing claim preclusion as being composed of the doctrines of
bar and merger, and distinguishing claim preclusion and issue
preclusion); CASAD & CLERMONT, supra note 3, at 82-85. Bol-
stering this observation is the fact that the Court referred to
“res judicata,” which, while also an overarching term for the
law of finality, has traditionally been used to refer specifically
to claim preclusion. Additionally, Oppenheimer discussed the
“judgment” of the first court, not its findings, and noted that
“[a] plea to the statute of limitations is a plea to the merits”;
this is more in line with claim preclusion analysis than issue
preclusion analysis. Finally, I note that Oppenheimer was a
second prosecution based on the exact same claim as a prior
prosecution, yet Oppenheimer was never in jeopardy during the
first prosecution. Upon close reading, it appears to me that
Oppenheimer was a case neither of double jeopardy nor issue
preclusion, but rather common-law claim preclusion.

49 See Watkins, 73 S.W.3d, at 274 (“this type of double jeop-
ardy or collateral estoppel claim” (emphasis added).
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phase of a prior proceeding, Watkins discussed
Monge v. California50 and Apprendi v. New Jersey.51

In Monge, the Supreme Court held that double
jeopardy did not apply to noncapital sentencing pro-
ceedings.52 During the sentencing phase of Monge’s
state trial, the prosecutor sought to enhance Monge’s
sentence on the basis that Monge had previously
been convicted of a violent crime.53 The prosecutor
presented evidence of a prior conviction and asserted
that Monge had personally committed a violent act
during the offense, but the evidence of the conviction
did not contain details of the offense. The trial court
found the allegation true and enhanced Monge’s sen-
tence accordingly. A state court of appeals over-
turned the enhancement for lack of evidence and
ruled that double jeopardy barred the state from re-
litigating the issue on remand.54 The Supreme Court
held that because punishment-phase punishment
enhancers, as a general rule, did not constitute ele-
ments of the offense, the punishment phase question
did not place Monge in jeopardy and thus relitigat-
ing it would not constitute double jeopardy.55

Apprendi involved a due process challenge to a
New Jersey law that elevated the sentencing range if
the trial judge found “by a preponderance of the evi-

50 524 U.S. 721 (1998).

51 530 U.S. 466 (2000).

52 Monge, 524 U.S., at 724.

53 Id., at 725.

54 Id., at 726.

55 Id., at 728-29.
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dence” that the offense was a hate crime.56 The Su-
preme Court held, “Other than the fact of a prior
conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maximum
must be submitted to a jury, and proved beyond a
reasonable doubt.”57 The Court arrived at this hold-
ing by determining that when a punishment-phase
question increases the maximum possible sentence,
that question is not a mere “sentencing factor,” but is
actually an element of an aggravated offense.58

We decided Watkins less than two years after
Apprendi, when the continued validity of Monge was
in question.59 Nine years later, though, Monge’s core
holding remains good law; as a general rule, ques-
tions decided during the punishment phase do not
place the defendant in jeopardy. Combining Monge
and Apprendi, the scope of double jeopardy protec-
tions during the punishment phase becomes clear:
When a punishment-phase issue increases the
maximum possible punishment, that question is an
element of the offense and its relitigation may be
barred by double jeopardy,60 but double jeopardy has

56 Apprendi, 530 U.S., at 468-69.

57 Id., at 490.

58 Id., at 494-95.

59 See, e.g., Watkins, 73 S.W.3d, at 271 (Apprendi had “sig-
nificantly curtailed” Monge; in Apprendi, “[t]he Court distanced
itself from Monge ...”).

60 See United States v. Blanton, 476 F.3d 767, 772-73 (9th
Cir. 2007) (Apprendi modified Monge such that double jeopardy
barred the prosecution from appealing a trial court’s finding
that the prosecution had failed to prove a punishment enhancer
beyond a reasonable doubt; since enhancer was an element of
the offense, trial court’s finding, even if based on erroneous le-
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no application to the relitigation of punishment is-
sues that do not increase the maximum possible sen-
tence.61

Watkins dealt with a punishment-phase question
that could not have increased the defendant’s maxi-
mum possible punishment. Simply put, it did not
place Watkins in jeopardy of anything. Thus federal
double jeopardy protections were inapplicable.

Because Ashe’s constitutional issue preclusion
derives from the Fifth Amendment’s prohibition on
double jeopardy,62 the first step to applying it accu-
rately is to analyze which situations implicate the
Fifth Amendment at all. By not clearly noting the

gal interpretation, was an acquittal). But see Rollerson v.
State, 227 S.W.3d 718, 730-32 (Tex. Cr. App. 2007) (where ap-
pellant “concede[d] that relitigation of the deadly-weapon issue
is not barred by double jeopardy,” double jeopardy did not bar
the State from relitigating a punishment enhancer that in-
creased the maximum possible sentence on remand after appel-
late court determined there was insufficient evidence for trial
court to have found punishment enhancer true; neither opinion
nor briefs made mention of Apprendi).

61 See United States v. Rosales, 516 F.3d 749, 757-58 (9th
Cir. 2008), cert. denied, 553 U.S. 1095 (double jeopardy did not
bar prosecutor from appealing trial court’s refusal to apply a
sentencing enhancement that would have increased the mini-
mum sentence imposed).

62 The Supreme Court has referred to Ashe-derived collat-
eral estoppel as “[t]he collateral-estoppel effect attributed to
the Double Jeopardy Clause.” Dixon, 509 U.S., at 705. I believe
this is an accurate description. Where repeated prosecutions
for the same offense elements are at issue, application of the
double jeopardy clause will result in issue preclusion. In claims
to which the double jeopardy clause does not apply, it will have
no effect of any sort. Therefore, any issue preclusion in those
cases will be an effect from applying a different doctrine.
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limits of Ashe in its opinion today, the Court may
keep us from analyzing essential- and non-essential-
issue preclusion claims under the correct law in fu-
ture cases.

Filed: June 29, 2011

Publish
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COCHRAN, J., filed a concurring opinion in
which JOHNSON, J. joined.

I concur in the Court’s judgment. I cannot join
the majority opinion because I do not think that this
case presents an issue of collateral estoppel.1 Appel-
lant relies solely upon the collateral estoppel doc-
trine embodied in the Double Jeopardy Clause of the
United States Constitution as set out in Ashe v.
Swenson.2 That constitutional collateral-estoppel

1 If this case did raise a collateral estoppel issue, I would
agree that our unanimous opinion in Murphy v. State, 239
S.W.3d 791 (Tex. Crim. App. 2007), resolves the question of
whether that doctrine applies in the context of a pretrial mo-
tion to suppress. As we held in Murphy, it does not.

2 397 U.S. 436 (1970). Specifically, appellant does not rely
upon any federal common-law doctrine of issue preclusion or
any common-law civil doctrine of issue preclusion as set out in
the RESTATEMENT (SECOND) OF JUDGMENTS. Although the Su-
preme Court recently quoted from section 27 of the Restate-
ment in Bobby v. Bies, U.S., 129 S.Ct. 2145, 2152 (2009), it did
so in connection with rejecting a Double Jeopardy claim. In
Bies, the Supreme Court held that “the doctrine of issue preclu-
sion, recognized in Ashe to be ‘embodied in’ the Double Jeop-
ardy Clause” did not bar the State from relitigating the ques-
tion of the defendant’s mental retardation even though the
state supreme court had, in the direct appeal, found that the
defendant had mild to borderline mental retardation. First, the
defendant was not “twice placed in jeopardy” because he was
convicted in the first trial, not acquitted. Id. at 2149. Second,
that factual finding of mild mental retardation was not “essen-
tial” to the first judgement. Id. at 2152 (“If a judgment does
not depend on a given determination, relitigation of that de-
termination is not precluded.”). Third, even if it had been es-
sential, the type of issue preclusion the defendant sought would
not be conclusive because the law had changed in the mean-
time. Fourth, Bies’s case “does not involve an ‘ultimate fact’ of
the kind our decision in Ashe addressed” and Bies was not ac-
quitted in the first trial based on that specific fact. Id. at 2153.
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Fifth, even if the defendant could invoke the Restatement type
of issue preclusion, the Court would not apply it in that case
because the law had changed in the meantime. Id. (“Moreover,
even if the core requirements for issue preclusion had been
met, an exception to the doctrine’s application would be war-
ranted due to this Court’s intervening decision in Atkins.”).
But, of course, if the Ashe v. Swenson type of “ultimate factual
finding” collateral estoppel under the Double Jeopardy Clause
did apply, then that fact could not be relitigated even if the law
had changed. The Double Jeopardy Clause would forbid it.

Because appellant invoked only the collateral-estoppel doc-
trine set out in Ashe v. Swenson, we need not address common-
law or Restatement issue-preclusion doctrines. Those non-
constitutional, common-law civil doctrines are frequently held
to be inapplicable in criminal cases because “more fundamental
concerns here are the enforcement of criminal laws designed to
protect communities, and the public interest in the prosecution
of crimes against persons. If these concerns are to be consid-
ered, collateral estoppel ‘cannot be applied [to criminal cases]
in quite the same way as civil cases.’” United States v.
McMillan, 898 A.2d 922, 935 (D.C. 2006) (quoting New York v.
Plevy, 417 N.E.2d 518, 521 (1980)); see also New York v. Hilton,
745 N.E.2d 381, 382 (2000) (collateral estoppel principles “are
not to be liberally applied in criminal cases”); Pinkney v. Keane,
920 F.2d 1090, 1096 (2d Cir.1990) (noting that “collateral es-
toppel is less liberally applied in criminal cases than in civil
actions, because ‘considerations peculiar to the criminal process
may outweigh the need to avoid repetitive litigation”). As the
Supreme Court has explained in rejecting the application of
nonmutual collateral estoppel,

“[T]he purpose of a criminal court is . . . to vindicate the
public interest in the enforcement of the criminal law
while at the same time safe-guarding the rights of the
individual defendant. The public interest in the accu-
racy and justice of criminal results is greater than the
concern for judicial economy professed in civil cases and
we are thus inclined to reject, at least as a general mat-
ter, a rule that would spread the effect of an erroneous
acquittal to all those who participated in a particular
criminal transaction.”
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doctrine depends upon the resolution of specific, ul-
timate historical facts in one proceeding that cannot
be relitigated in a new proceeding.3 Collateral es-
toppel involves Sgt. Friday facts—the “who, why,
where, when, what” facts of a case.4 Here, the trial

Standefer v. United States, 447 U.S. 10, 25 (1980) (quoting
United States v. Standefer, 610 F.2d 1076, 1093 (3d Cir.1979)
(en banc)).

3 See Ashe v. Swenson, 397 U.S. 436, 443 (1970) (collateral
estoppel “means simply that when an issue of ultimate fact has
once been determined by a valid and final judgment, that issue
cannot again be litigated between the same parties in any fu-
ture lawsuit”). In Ashe, the prosecution charged that the defen-
dant was one of several men who had robbed a group of six
poker players. After Ashe was tried and acquitted of robbing
one of the players, the state tried him for robbing a different
player. The second prosecution, based on “substantially
stronger” testimony from “witnesses [who] were for the most
part the same,” resulted in a conviction. Id. at 439-40. The Su-
preme Court concluded that the second prosecution was consti-
tutionally prohibited. Because the “single rationally conceivable
issue in dispute before the jury” at the first trial was whether
Ashe was one of the robbers, the Court held that the jury’s ac-
quittal collaterally estopped the State from trying Ashe for rob-
bing a different player during the same criminal episode. Id. at
445. That is, the historical “fact” that the defendant was not
one of the robbers had already been decided. It could not be re-
litigated because “whatever else th[e] constitutional guarantee
[against double jeopardy] may embrace, it surely protects a
man who has been acquitted from having to ‘run the gantlet’ a
second time.” Id. at 445-46 (citations omitted).

4 An ultimate fact issue to which collateral estoppel theo-
retically could apply in this case would be that appellant was
not the person in the parked car. Other historical facts to which
collateral estoppel would apply would include: in a DWI acquit-
tal followed by an intoxication manslaughter prosecution, an
essential finding that the defendant was not intoxicated. See
Simon v. Commonwealth, 258 S.E.2d 567, 572-73 (Va. 1979)
(defendant who was acquitted of DWI could be later prosecuted
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judge in the county court case simply made an erro-
neous legal ruling. That ruling ended the first case,
and double jeopardy prevents any retrial of the fail-
ure-to-identify charge.5 But that erroneous legal rul-
ing does not prevent the State from prosecuting ap-
pellant for a different offense—possession of
methamphetamine—that arose out of the same inci-
dent.

The county court judge, in the middle of appel-
lant’s trial on the failure-to-identify charge, entered
a directed verdict against the State. He explained
his rationale to the jury:

for reckless manslaughter but government could not introduce
evidence that he was intoxicated at the time of accident, al-
though it could introduce evidence that he had been drinking).

5 See Arizona v. Washington, 434 U.S. 497, 503 (1978) (“The
constitutional protection against double jeopardy unequivocally
prohibits a second trial following an acquittal. The public in-
terest in the finality of criminal judgments is so strong that an
acquitted defendant may not be retried even though ‘the ac-
quittal was based upon an egregiously erroneous foundation.’ If
the innocence of the accused has been confirmed by a final
judgment, the Constitution conclusively presumes that a sec-
ond trial would be unfair.”) (citation omitted); Fong Foo v.
United States, 369 U.S. 141, 143 (1962) (even though the ac-
quittal verdict may be based “upon an egregiously erroneous
foundation,” the verdict is final, and the defendant cannot be
retried for the same offense without violating double jeopardy);
see also United States v. Oppenheimer, 242 U.S. 85, 87 (1916)
(defendant whose conspiracy indictment had been dismissed
with prejudice because of a perceived statute of limitations bar
could not be reprosecuted for the same conspiracy offense after
it was discovered that limitations did not, in fact, bar prosecu-
tion; “It cannot be that a judgment of acquittal on the ground of
the statute of limitations is less a protection against a second
trial than a judgment upon the ground of innocence”).
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[The officer] was outside his jurisdiction,
stopped to investigate what was going on. I
don’t think there’s anything wrong with that.
But with him being outside his jurisdiction
and him not testifying to any articulable facts
as to how he thinks an offense might have
been committed, I think the law requires me
to grant the motion to suppress, which means
y’all have no evidence in front of you.

The trial judge was wrong about the law, but he
necessarily decided two historical facts:

1. Officer Johnson—a patrol officer for the
City of Bullard—was outside the Bullard city
limits when he saw appellant’s car;

2. Officer Johnson did not testify to any
facts about a specific offense that he thought
appellant had committed at the time that he
detained appellant.

No one wants to relitigate those facts. Everyone
agrees with those facts. The evidence at both the
county-court and district-court suppression hearings
was the same concerning those two facts. The prob-
lem arose with how the county court judge treated
those facts. He misapplied the law to those histori-
cal facts.

First, he misunderstood the law that allows a po-
lice officer to arrest someone when the officer is out-
side his jurisdiction. Under Article 14.03(d),6 a po-

6 TEX. CODE CRIM. PROC. art. 14.03(d). That provision reads
as follows:
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lice officer has the authority to temporarily detain or
arrest for any felony or breach of the peace offense,
such as DWI or public intoxication, that is commit-
ted within his presence or view.7 Further, under Ar-
ticle 14.03(g)(2),8 Officer Johnson had state-wide au-
thority to detain or arrest for any non-traffic offense

A peace officer who is outside his jurisdiction may ar-
rest, without warrant, a person who commits an offense
within the officer’s presence or view, if the offense is a
felony, a violation of Chapter 42 or 49, Penal Code, or a
breach of the peace. A peace officer making an arrest
under this subsection shall, as soon as practicable after
making the arrest, notify a law enforcement agency
having jurisdiction where the arrest was made. The law
enforcement agency shall then take custody of the per-
son committing the offense and take the person before a
magistrate in compliance with Article 14.06 of this
code.

7 See Brother v. State, 166 S.W.3d 255, 260 (Tex. Crim. App.
2005) (city police officer who had articulable suspicion to be-
lieve that defendant was driving while intoxicated could detain
him outside of his city limits).

8 TEX. CODE CRIM. PROC. art. 14.03(g)(2). That provision
reads as follows:

A peace officer listed in Subdivision (3), Article 2.12,
who is licensed under Chapter 1701, Occupations Code,
and is outside of the officer’s jurisdiction may arrest
without a warrant a person who commits any offense
within the officer’s presence or view, except that an of-
ficer described in this subdivision who is outside of that
officer’s jurisdiction may arrest a person for a violation
of Subtitle C, Title 7, Transportation Code, only if the
offense is committed in the county or counties in which
the municipality employing the peace officer is located.

Article 2.12(3) of the same Code states that peace officers
include “marshals or police officers of an incorporated city,
town, or village.”
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and county-wide jurisdiction to detain or arrest for
any traffic offense committed in his presence or view.

So the historical fact that Officer Johnson was
outside of the city limits of Bullard and technically
outside of his jurisdiction was legally irrelevant to
any issue for purposes of a motion to suppress in
both the failure-to-identify and the possession-of-
methamphetamine cases. The Code of Criminal Pro-
cedure gives him jurisdiction within Smith County
(where the offense occurred) to detain or arrest for
any offense. The county court judge made a legal er-
ror in giving any significance to the fact that Officer
Johnson was “outside his jurisdiction.”

The second historical fact that the county court
judge found was that Officer Johnson did not testify
that he had seen appellant actually commit any spe-
cific offense before he initially approached his car—a
car with a running engine and headlights pointed
toward the closed building at 3:00 a.m.—and woke
him up.9 Again, there is no dispute that this is true.

9 The evidence showed that Officer Johnson saw a car
parked partially on the sidewalk next to a gas station with its
engine running and its headlights on at 3:00 a.m. in the morn-
ing. Officer Johnson had personally assisted in a burglary in-
vestigation at this gas station on a prior occasion and he knew
that there had been several other burglaries at this business.
He therefore stopped to investigate the suspicious circum-
stances. The testimony at the failure-to-identify trial that the
county court judge relied upon was as follows:

Q: You’ve stated in your report that you observed my
client, Mr. York, for a couple of minutes before you
woke him up; is that accurate?

A: Yes.
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Again, it is not a legally dispositive fact. What mat-
tered was whether Officer Johnson had reasonable
suspicion to think that appellant had committed,
was committing, or was about to commit some
criminal offense, any offense, at the time he detained
him by asking him to step out of the car.10 The

Q: Would you say that in those couple of minutes, you
were able to determine that there was not a bur-
glary at that location going on?

A: Well, I couldn’t say that there was one occurring at
that time, yes.

Q: Okay. And you didn’t see any kind of property or
anything in the car, did you?

A: Not from standing outside, no.

Q: Nothing that would give you reason to believe that
he had burglarized that store?

A: No.

Q: Okay. Officer, at that time, when you asked for con-
sent to search and continued your investigation,
Mr. York hadn’t committed any type [of] felony of-
fense within your view at that time, had he?

A: No, he had not.

Q: He had not committed any type of offence that
would be a breach of the peace; is that correct?

A: No he had not.

Q: He hadn’t committed any type of public order crime,
such as a riot or something to that effect?

A: No, he had not.

10 See Derichsweiler v. State, ___ S.W.3d ___, No. PD-0176-
10, 2011 WL 255299, at *5-6 (Tex. Crim. App. Jan. 26, 2011)
(“A police officer has reasonable suspicion to detain if he has
specific, articulable facts that, combined with rational infer-
ences from those facts, would lead him reasonably to conclude
that the person detained is, has been, or soon will be engaged
in criminal activity,” but officer need not specify a particular
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county court judge was mistaken about the law when
he stated that Officer Johnson had to view a specific
criminal offense before he could detain appellant and
investigate the suspicious circumstances.11 What
matters, for purposes of Article 14.03, is that, at the
time Officer Johnson arrested appellant, he had
probable cause to believe that appellant possessed a
controlled substance, in this case both marijuana
and methamphetamine. And there is no dispute
about that legal conclusion.

In sum, collateral estoppel, under the Double
Jeopardy Clause, applies to the relitigation of his-
torical facts that were necessarily decided against
the State in the first proceeding. The State did not
relitigate any ultimate historical facts that the
county court judge found determinative. The county
court judge’s entry of an acquittal in the failure-to-
identify trial was the result of a mistake of law, not a
finding of historical fact. Therefore, double jeopardy
prevented any retrial of that specific charge,12 but it
did not affect the district court judge’s authority to
apply the law correctly to those same historical facts
in a different proceeding.

I therefore concur in the Court’s judgment.

Filed: June 29, 2011

Publish

offense that he believes has been, is, or will be committed; “it is
not a sine qua non of reasonable suspicion that a detaining offi-
cer be able to pinpoint a particular penal infraction” at the time
he makes a temporary detention).

11 Id.

12 United States v. Oppenheimer, 242 U.S. 85, 87 (1916).
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APPENDIX B
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MEMORANDUM OPINION

Rickie Dawson York appeals his conviction for
possession of a controlled substance, for which he
was sentenced to imprisonment for sixty years. Ap-
pellant raises two issues on appeal. We affirm.

BACKGROUND

At approximately 3:00 a.m. on October 16, 2007,
Bullard police officer Leland Shawn Johnson was
driving to Tyler, Texas and passed by a gas station.
As he passed, Johnson noticed a car parked on the
sidewalk next to the station with its headlights shin-
ing into the gas station. Because there had been a
recent burglary at that particular gas station, John-
son stopped to investigate. As Johnson approached,
he observed that the vehicle’s engine was running
and that Appellant was sleeping in the driver’s seat
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of the vehicle. Johnson sought to interview Appel-
lant. When Johnson asked Appellant about his pre-
sent location, Appellant could not readily convey
what he was doing and gave the name of a town that
was not nearby. Johnson asked Appellant to exit the
vehicle and consent to a search of his person. Appel-
lant obliged, and Johnson discovered a quantity of
marijuana and methamphetamine in Appellant’s
right front pants pocket. Subsequently, it was de-
termined that Appellant had provided a false name.
Appellant was charged with possession of marijuana,
failure to identify, and possession of methampheta-
mine.

In the misdemeanor trial for failure to identify,
Johnson testified that the sole reason he investi-
gated Appellant at the service station was to deter-
mine if a burglary had been committed or was then
in progress. He further testified that he did not ob-
serve Appellant commit a breach of the peace, a pub-
lic order crime, a felony offense, or an offense under
Texas Penal Code, chapter 49. The trial court
granted Appellant’s motion to suppress and entered
a directed verdict.

In Appellant’s subsequent trial for possession of
methamphetamine, from which the instant appeal
arises, Appellant filed a motion to suppress based on
various alleged violations of his rights as well as an
illegal detention and arrest. Appellant further as-
serted that the trial court was bound by the misde-
meanor court’s decision. A hearing was conducted
on Appellant’s motion to suppress. At the hearing,
Johnson testified in supplement to his prior testi-
mony that he was also concerned that someone
might be committing the offenses of driving while



81a

intoxicated, public intoxication, or criminal trespass.
The trial court denied Appellant’s motion to sup-
press, and Appellant later pleaded “guilty.” Thereaf-
ter, the trial court found Appellant “guilty” as
charged and conducted a trial on punishment before
a jury. Ultimately, the jury assessed Appellant’s
punishment at imprisonment for sixty years. The
trial court sentenced Appellant accordingly, and this
appeal followed.

MOTION TO SUPPRESS

In his first issue, Appellant argues that the trial
court erred by denying his motion to suppress. Spe-
cifically, Appellant argues that Johnson (1) lacked
reasonable suspicion to conduct the investigatory de-
tention that led to the discovery of the metham-
phetamine and (2) lacked legal authority to detain or
arrest Appellant because he was outside of his juris-
diction.

Standard of Review

We review a trial court’s ruling on a motion to
suppress evidence under a bifurcated standard of re-
view. See Amador v. State, 221 S.W.3d 666, 673
(Tex. Crim. App. 2007); Guzman v. State, 955 S.W.2d
85, 89 (Tex. Crim. App. 1997). In reviewing the trial
court’s decision, we do not engage in our own factual
review. See Romero v. State, 800 S.W.2d 539, 543
(Tex. Crim. App. 1990); Best v. State, 118 S.W.3d
857, 861 (Tex. App.–Fort Worth 2003, no pet.). The
trial judge is the sole trier of fact and judge of the
credibility of the witnesses and the weight to be
given their testimony. Wiede v. State, 214 S.W.3d
17, 24B25 (Tex. Crim. App. 2007); State v. Ross, 32
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S.W.3d 853, 855 (Tex. Crim. App. 2000), modified on
other grounds, State v. Cullen, 195 S.W.3d 696, 698-
99 (Tex. Crim. App. 2006). Therefore, we give al-
most total deference to the trial court’s rulings on
(1) questions of historical fact, even if the trial
court’s determination of those facts was not based on
an evaluation of credibility and demeanor, and
(2) application of law to fact questions that turn on
an evaluation of credibility and demeanor. See
Amador, 221 S.W.3d at 673; Montanez v. State, 195
S.W.3d 101, 108B09 (Tex. Crim. App. 2006); Johnson
v. State, 68 S.W.3d 644, 652B53 (Tex. Crim. App.
2002). But when application of law to fact questions
do not turn on the credibility and demeanor of the
witnesses, we review the trial court’s rulings on
those questions de novo. See Amador, 221 S.W.3d at
673; Estrada v. State, 154 S.W.3d 604, 607 (Tex.
Crim. App. 2005); Johnson, 68 S.W.3d at 652B53.

In other words, when reviewing the trial court’s
ruling on a motion to suppress, we must view the
evidence in the light most favorable to the trial
court’s ruling. See Wiede, 214 S.W.3d at 24; State v.
Kelly, 204 S.W.3d 808, 818 (Tex. Crim. App. 2006).
When the record is silent on the reasons for the trial
court’s ruling, or when there are no explicit fact find-
ings and neither party timely requested findings and
conclusions from the trial court, we imply the neces-
sary fact findings that would support the trial court’s
ruling if the evidence, viewed in the light most fa-
vorable to the trial court’s ruling, supports those
findings. See Kelly, 204 S.W.3d at 819; see Amador,
221 S.W.3d at 673; Wiede, 214 S.W.3d at 25. We
then review de novo the trial court’s legal ruling
unless the implied fact findings supported by the re-
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cord are also dispositive of the legal ruling. See
Kelly, 204 S.W.3d at 819.

Length of Detention and Reasonable Suspicion

To justify an investigative detention, an officer
must have reasonable suspicion, based on specific
articulable facts that, in light of the officer’s experi-
ence and general knowledge, lead the officer to a
reasonable conclusion that criminal activity is un-
derway and that the detained person is connected
with the activity. Sims v. State, 98 S.W.3d 292, 295
(Tex. App.–Houston [1st Dist.] 2003, pet. ref’d). We
must review the totality of the circumstances of each
case to see whether the officer had a particular and
objective basis for having suspected wrongdoing. Id.
(citing United States v. Arvizu, 534 U.S. 266, 273,
122 S. Ct. 744, 750, 151 L. Ed. 2d 740 (2002)); see
also Carmouche v. State, 10 S.W.3d 323, 330 (Tex.
Crim. App. 2000) (review under objective standard
that disregards any subjective intent of officer mak-
ing detention and looks solely to whether objective
basis for detention exists). After initiating contact
with a defendant, an officer may rely on all of the
facts ascertained during the course of such contact to
develop articulable facts that would justify a contin-
ued detention. See Powell v. State, 5 S.W.3d 369,
377 (Tex. App.–Texarkana 1999, pet. ref’d).

A detention must last no longer than is necessary
to satisfy the purpose thereof. See Florida v. Royer,
460 U.S. 491, 500, 103 S. Ct. 1319, 1325, 75 L. Ed.
2d 229 (1983); Davis v. State, 947 S.W.2d 240, 245
(Tex. Crim. App. 1997); Willis v. State, 192 S.W.3d
585, 591 (Tex. App.–Tyler 2006, pet. ref’d). The in-
vestigative methods employed should be the least
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intrusive means available to verify or dispel the offi-
cer’s suspicion in a short period of time. Sims, 98
S.W.3d at 295. There is no rigid time limitation on
the detention; the propriety of the detention’s dura-
tion is judged by assessing whether the police dili-
gently pursued a means of investigation that was
likely to dispel or confirm their suspicions quickly.
See id.; United States v. Sharpe, 470 U.S. 675, 686,
105 S. Ct. 1568, 1575, 84 L. Ed. 2d 605 (1985)).

In the instant case, Appellant concedes that
Johnson did not require any level of suspicion to en-
gage in an encounter with him. See Francis v. State,
922 S.W.2d 176, 178 (Tex. Crim. App. 1996) (encoun-
ter is friendly exchange of pleasantries or mutually
useful information, where person to whom questions
are put remains free to disregard questions and walk
away). Thus, assuming arguendo that the facts be-
fore us indicate that Johnson’s encounter with Ap-
pellant ever became a detention, we will direct our
inquiry to whether Johnson had reasonable suspi-
cion to continue his investigation once he observed
Appellant asleep in the driver’s seat of the vehicle.

Johnson testified that he observed a vehicle
parked in front of a closed business. Due to the fact
that, in the past, the business had been burglarized,
the business was closed, it was late at night, and the
vehicle was parked on the sidewalk with its head-
lights shining into the building, Johnson decided to
approach the vehicle. As Johnson approached, he
observed that the vehicle’s engine was running and
that Appellant appeared to be sleeping or “passed
out” in the driver’s seat. Johnson stated that he con-
tacted Appellant, who reacted with surprise. John-
son further stated that Appellant was unable to pro-
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vide him with identification, at which point he asked
Appellant to exit the vehicle. Johnson testified that
he asked Appellant what he was doing and that Ap-
pellant responded that “he was waiting on her . . . by
the university.” Johnson stated that he asked Appel-
lant where he believed he was and that Appellant
advised that he thought he was in Chapel Hill, a
town not near Appellant’s location. Johnson further
stated that he asked Appellant for consent to con-
duct a search of his person and that Appellant
granted him such consent. Johnson testified that as
a result of his search, he recovered a baggie of mari-
juana and several bags of methamphetamine in Ap-
pellant’s right front pants pocket.

Appellant cites Klare v. State, 76 S.W.3d 68 (Tex.
App.–Houston [14th Dist.] 2002, pet. ref d) in sup-
port of his proposition that Johnson’s detention was
not based on reasonable suspicion. In Klare, the ap-
pellant’s vehicle was, at 2:30 a.m., parked in front of
a convenience store that had previously “had prob-
lems with burglary.” Id. at 71. The arresting officer
admitted that the appellant had committed no traffic
violations. See id. The court of appeals noted that
the time of day, a car that is parked in close prox-
imity to a business that is closed for the day, and a
given locale that is well known for criminal activity
are each factors to be considered in deciding whether
reasonable suspicion exists, but are not individually
capable of supporting reasonable suspicion. Id. at
73-75. The court further noted that courts generally
require an additional fact or facts particular to the
suspect’s behavior to justify a suspicion of criminal
activity. Id. at 75. Such fact or facts include traffic
violations, failure to signal, driving through a gas
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station to avoid a red light, an expired inspection
sticker and no seatbelt, a burned out taillight, and
speeding. Id. Ultimately, the court held that under
the facts before it, the officer did not have reasonable
suspicion to detain the appellant. Id. at 77.

The instant case bears some similarity to the
facts in Klare since Appellant’s vehicle was, during
the early morning hours, parked in front of a busi-
ness that was closed for business and had been re-
cently burgled. However, unlike the facts present in
Klare, the record in the case at hand contains addi-
tional facts that support Johnson’s further detention
of Appellant.

Here, the record reflects that Appellant’s car en-
gine was running and the headlights were shining
into the building. From these facts, considered in
light of the totality of the circumstances, Johnson
could have rationally inferred that Appellant was
attempting to illuminate the interior of this business
that had been recently burgled and that he left his
engine running to facilitate his flight, if necessary,
from that location. In other words, Johnson could
have reasonably suspected that Appellant was a get-
away driver. Further, when Johnson made inquiries
of Appellant, Appellant could not effectively or accu-
rately communicate to Johnson what he was doing or
where he was. Appellant’s behavior could logically be
construed as that of a person who was attempting to
concoct an impromptu story to conceal illicit behav-
ior.

Finally, it is noteworthy that Appellant’s vehicle
was parked on the sidewalk. See TEX. CODE CRIM.
PROC. ANN. art. 14.03(d) (Vernon Supp. 2008) (peace
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officer who is outside jurisdiction may arrest, with-
out warrant, person who commits offense within offi-
cer’s presence or view if offense is felony or violation
of Texas Penal Code, chapter 42); TEX. PENAL CODE

ANN. § 42.03(a)(1) (Vernon 2003) (under Chapter 42,
person commits offense if, without legal privilege or
authority, he intentionally, knowingly, or recklessly
obstructs sidewalk to which public has access).
Thus, Johnson was entitled to detain Appellant even
though Johnson was outside of his jurisdiction.

Based on the aforementioned facts, which we
have considered in light of the totality of the circum-
stances, we conclude that Johnson possessed one or
more objective bases to justify his detention, if any,
of Appellant. Therefore, we hold that the trial court
did not abuse its discretion in overruling Appellant’s
motion to suppress. Appellant’s first issue is over-
ruled.

COLLATERAL ESTOPPEL

In his second issue, Appellant argues that collat-
eral estoppel bars the relitigation of the following
factual issues in his trial for possession of a con-
trolled substance: (1) whether Johnson was outside
of his jurisdiction and (2) whether Johnson observed
an offense or action that would allow him to detain
Appellant.

The doctrine of collateral estoppel is embodied
within the Double Jeopardy Clause of the Fifth
Amendment, which is applicable to the states
through the Fourteenth Amendment. Murphy v.
State, 239 S.W.3d 791, 794 (Tex. Crim. App. 2007)
(citing Ashe v. Swenson, 397 U.S. 436, 445, 90 S. Ct.
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1189, 1195, 25 L. Ed. 2d 469 (1970); U.S. CONST.
amend. V; U.S. CONST. amend. XIV); see also State v.
Stevens, 261 S.W.3d 787, 790 (Tex. App.–Houston
[14th Dist.] 2008, no pet.). While double jeopardy
protects a defendant against a subsequent prosecu-
tion for an offense for which the defendant has been
acquitted, collateral estoppel deals only with reliti-
gation of specific fact determinations. Stevens, 261
S.W.3d at 790. Collateral estoppel means “that
when an issue of ultimate fact has once been deter-
mined by a valid and final judgment, that issue can-
not again be litigated between the same parties in
any future lawsuit relating to the same event or
situation.” Id. (quoting Ashe, 397 U.S. at 443, 90 S.
Ct. 1194; Ex parte Taylor, 101 S.W.3d 434, 440 (Tex.
Crim. App. 2002)).

To determine whether collateral estoppel bars a
subsequent prosecution or permits the prosecution,
but bars relitigation of certain specific facts, the re-
viewing court applies a two step analysis to deter-
mine (1) exactly what facts were necessarily decided
in the first proceeding, and (2) whether those neces-
sarily decided facts constitute essential elements of
the offense in the second trial. Murphy, 239 S.W.3d
at 795. To satisfy the second part of the analysis,
the precise fact litigated in the first prosecution
“must also be an essential element of the subsequent
offense.” Stevens, 261 S.W.3d at 790. “Specifically,
if the necessarily decided fact litigated in the first
prosecution constitutes an essential element framed
within the second prosecution’s offense, then the ‘es-
sential element of the offense’ prong is satisfied.” Id.

In the case at hand, Appellant’s subsequent trial
concerned charges that he intentionally or know-
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ingly possessed between one and four grams of
methamphetamine. See TEX. HEALTH & SAFETY CODE

ANN. §§ 481.102(6), 481.115(c) (Vernon Supp. 2009).
None of the facts litigated in the suppression hearing
pertaining to Appellant’s misdemeanor trial concern-
ing the legality of Appellant’s detention and arrest
are essential elements of the offense at hand. Id.
Rather, these facts underlie the issue of admissibil-
ity of evidence. See, e.g., State v. Rodriguez, 11
S.W.3d 314, 318 (Tex. App.–Eastland 1999, no pet.).
As such, we conclude that the relitigation of facts
pertaining to (1) whether Johnson was outside of his
jurisdiction and (2) whether Johnson observed an
offense or action that would allow him to detain Ap-
pellant are not barred by collateral estoppel because
such facts do not constitute essential elements of the
offense of possession of methamphetamine. Appel-
lant’s second issue is overruled.

DISPOSITION

Having overruled Appellant’s first and second is-
sues, we affirm the trial court’s judgment.

JAMES T. WORTHEN

Chief Justice

Opinion delivered December 16, 2009.

Panel consisted of Worthen, C.J, Griffith, J., and
Hoyle, J.
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