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QUESTIONS PRESENTED 

Hector Medina was convicted and sentenced to death for the murder of his two 
young children, Javier and Diana. After the State presented its punishment-phase 
case, the trial court recessed because two jurors had become temporarily incapacitated; 
one broke her arm and another was to attend the birth of his grandchild. The defense 
requested a continuance until January, which was four months after the guilt-
innocence phase, and a mistrial. The trial court denied these motions. When trial 
resumed six weeks later, the defense did not present any witnesses or argument as 
originally intended. Instead, defense counsel stated in front of the jury that the court's 
rulings had deprived her client of effective assistance of counsel. Thus, the following 
questions are presented: 

1. Did the trial court's decision to initially recess deprive Medina of 
a fair trial considering that there was only one alternate juror and 
the court believed the grandparent juror would be biased if forced 
to stay? 

2. Did the court err when it denied Medina's motions for a 
continuance and a mistrial even though Medina's lead counsel 
rejected repeated offers from the trial court and State to help 
procure her witnesses; lead counsel exercised no diligence to get 
her witnesses to court; and Medina was ultimately given a six-
week continuance? 

3. Was counsel rendered ineffective by the court's decisions when 
counsel chose as a strategic matter not to put on any witnesses or 
make any argument in the hope that at least one juror would not 
vote at sentencing, resulting in a default life sentence for Medina? 

4. Did the court's decisions result in any prejudice given that Medina 
failed to show that his primary expert, or any other witness, was 
available to testify; that the expert lacked objectivity and 
credibility; and that the facts of the crime were horrific? 

5. Was Medina deprived of individualized sentencing under the 
Eighth and Fourteenth Amendments although he received a 
bifurcated trial, was given the requisite special issues, and is not 
actually challenging Texas' capital-sentencing scheme? 
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BRIEF IN OPPOSITION 
TO PETITION FOR WRIT OF CERTIORARI 

Petitioner Hector Medina 1 was properly convicted and sentenced to death for 

murdering his two young children, Javier and Diana. In the instant petition for 

certiorari review, Medina argues that he was deprived of a fair trial, effective 

assistance of counsel, and individualized sentencing based on an unusual set of 

circumstances primarily self-induced. The defense essentially did not contest guilt, 

choosing instead to focus on its punishment case. On September 16, 2008, after the 

State rested at punishment, the trial court was forced to recess for one week because 

a juror broke her arm and another wanted to attend the birth of his grandchild. There 

was only one alternate juror, and the trial court believed that the grandparent juror 

would be biased if forced to stay. Medina's lead trial counsel, Donna Winfield, was 

clearly not pleased with the court's decision. Although the court ultimately decided to 

resume trial six weeks later on October 27th, it became immediately apparent that 

Winfield would accept a continuance until January-when she claimed she could 

reassemble her defense as originally intended, which included at least one expert and 

family members from EI nothing at all. When trial recommenced, 

Winfield presented no witnesses or argument; instead, she broke a promise to the court 

and, in front of the jury, stated that she had been rendered ineffective by the court's 

rulings, namely the refusal to grant the defense what amounted to a four-month 

continuance or a mistrial. 

1 Respondent State of Texas will be referred to as "the State." 
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These rulings did not deprive Medina of a fair trial. The court had little choice 

but to recess on September 16th and thereafter made countless offers to Winfield to 

help procure her witnesses. Instead of accepting the assistance, she steadfastly 

refused, made no effort of her own to get her witnesses to court, insisted on the 

unreasonably lengthy continuance, requested mistrials, and ultimately decided to sow 

error into the record for purposes of appeal. The law is clear that the defense is not 

entitled to a continuance based on unavailable witnesses if the defense exercises no 

diligence to secure their attendance. There is absolutely no precedent mandating that 

a trial court must be held accountable for an attorney's obstinance. 

Moreover, Medina was not deprived of effective assistance of counsel under 

Strickland v. Washington, 466 U.S. 668 (1984). Winfield's tactics, although unusual, 

were nonetheless strategic. She was aware that by presenting no case and making the 

abov:e comment in front of the jury, at least one juror might question the circumstances 

of the case and hold out, resulting in a default life sentence. Co·counsel and the 

prosecutor agreed this strategy could work. Given the infinite array of trial tactics 

available, Medina has not overcome the presumption of competence afforded to counsel. 

At any rate, Medina cannot prove prejudice because he has not shown that his primary 

expert, or any other witness, was available to testify, nor has he demonstrated a 

reasonable probability that the expert's testimony would have altered the outcome of 

the trial. Finally, Medina's right to individualized sentencing was not violated because 

he received a bifurcated trial and the requisite special issues at punishment. For these 

reasons, certiorari review should be denied. 
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STATEMENT OF FACTS 

I. Facts of the Crime 

Ella Martinez met Medina in 2001 when she was eighteen years old. 53 RR 15.2 

They had a son, Javier, who was born in 2004 and a daughter, Diana, who was born 

in 2006. Id. at 17-18. Ella and Medina experienced problems in their relationship 

after Diana was born because Ella refused to have anal intercourse with Medina. 57 

RR 103-05. She testified that he assaulted her anally about every week. Id. at 105-06. 

Elia befriended a renter, Filemon Hernandez, in January of 2006, and their 

relationship turned romantic. 54 RR 25. She had been trying to leave Medina for four 

months. Id. at 26. Medina told Elia that if she ever left him, he would kill her, the 

children, and himself. Id. at 29. Early on Friday morning before the murders, Medina 

confronted Elia and Filemon as they waited in Filemon's car outside an employment 

agency. Id. at 41-46. Medina demanded that Elia return home and asked Filemon, 

"Why have you taken my woman?" Id at 45-46. Later that day, Medina borrowed a 

handgun and a box of ammunition from a co-worker. 55 RR 43-45. Meanwhile, Elia 

sought a protective order so that she could take her children from Medina. 54 RR 47. 

At 11 a.m. on Sunday, Ella drove home to get the children. Id at 48. Medina 

opened the door and talked to her in the doorway but would not let her in. Id. at 49. 

At around 6:15 that evening, Elia was at a washateria with Filemon when Filemon 

2 "RR" refers to the state record of transcribed trial proceedings, preceded by 
volume number and followed by page number(s). "eR" refers to the clerk's record of pleadings 
and documents filed with the court during trial, preceded by volume number and followed by 
page number(s). 
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received a call. Id. at 116-18. Celso, a renter in Medina's home, forwarded a message 

from Medina to Elia that she could pick up the children because Medina could no 

longer stand them. Id at 56-57. Minutes later, however, Celso called back and said 

that Medina shot himself after informing Celso that he had killed the kids. 55 RR 14. 

Medina had placed his children in the family bedroom and shot them in the neck 

and head. 53 RR 93-96; 55 RR 63, 71-72, 75-76. He told Celso that he killed the kids 

and then went out to the front yard where he shot himself in the neck and head. 53 RR 

62-65; 55 RR 9-11, 19, 32, 34. When Officer Rollins arrived, he thought Medina was 

the shooting victim and tended to his wounds until paramedics arrived. 53 RR 83-89. 

Officer Rollins soon discovered the children inside the house. Id. at 92-94. Diana was 

dead in her crib, but Javier was sitting on the bed, struggling for life. Id. at 94,96-97, 

140-41. One of the paramedics testified that, every twenty seconds or so, he had to 

sweep brain matter out of Javier's mouth to keep his airway open. Id. at 168. Elia was 

with Javier when he died in the hospital the next day. 54 RR 80-81. 

II. Facts Pertaining to the Claims Presented for Review 

A. Events after the guilty verdict 

The State immediately presented its punishment evidence, which included 

Medina's extraneous acts of domestic violence against Elia, 57 RR 89-129; a 

disciplinary incident in the jail, id at 131-58; and a sexual proposition to his sister-in-

law, Faviola, during which Medina said that if she did not want to be "with" him on 

good terms, it would be on bad terms. Id. at 161-79. The defense was scheduled to 

present its punishment evidence on the following day, September 16,2008. Id at 55. 
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On the evening of September 15th, one of the jurors broke her arm while leaving 

the courthouse. 58 RR 4-6. Prior to this, a second juror had requested permission from 

the trial judge to attend the birth of a grandchild in another city, which rendered him 

absent until the following Tuesday. 57 RR 54; 58 RR 6-7, 23. There was only one 

alternate juror, 51 RR 35, and the judge believed the grandparent juror would not be 

impartial ifforced to stay. 58 RR 6-9. Winfield moved for a mistrial, which the court 

denied. Id. at 15-16. When the parties discussed a date to resume trial, Winfield said 

she would be satisfied with a date in January-four months later-and threatened to 

withdraw as counsel "under the conditions being forced upon us" before the court had 

even tried to resolve the matter. Id at 18-19. Ultimately, the trial court set to resume 

trial on October 27th, a six-week continuance. 59 RR 14; 2 CR 495 (email). 

On October 20th, Winfield moved for a three-month continuance until January 

19, 2009. 1 CR 270; 58 RR 22; 59 RR 13. She claimed that her defense expert, Dr. 

Ricardo Weinstein, and mitigation expert, McGough, were unavailable due to 

conflicting commitments in two different North Carolina court proceedings. 1 CR 269-

70. The trial court denied the motion. 59 RR 12, 20-21. After the denial, Winfield 

argued that the court should not be trying to undermine another death-penalty 

case-the one Dr. Weinstein was attending-and admonished the judge for contacting 

the judge in North Carolina. Id. at 17-19. Indeed, Winfield told the judge, "If our 

witness is going to be here, I'm telling the Court right now I'm going to be ineffective. 

I don't care if I lose my law license over it, because I am very committed to my client 

and the fact that he-he gets the proper defense. And the proper defense can be 
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presented for the jury in January [2009], not-but not October 27th." Id. at 20-21. 

When informed that the trial would start back up on the 27th, Winfield told the trial 

judge that she was not going to put on a defense ifit jeopardized another death-penalty 

case and that "If I put my law license on the line, that's fine. Because we can try it 

now, or we can try it again in 10 years. But I'm going to rest." Id. at 21. 

On October 22nd, Winfield again registered complaints about the court 

contacting her witnesses and compromising the case in North Carolina. 60 RR 8-9. 

The Court responded, "I had asked the Defense when we set this date of October 27th, 

to let me know of any conflicts so that they could be resolved or addressed five weeks 

ago. And the Defense didn't do that." Id. at 9-10. The judge then said that he had to 

take it upon himself to contact the judge in North Carolina, who was happy to move 

his case. Id. at 10. He also asserted that he did not know how the defense's position 

in the North Carolina case would be compromised, that strict guidelines required him 

to proceed to punishment as soon as practicable after guilt, and that resuming the trial 

in January did not fulfill those guidelines. Id. at 10-11. The judge informed the 

defense that Dr. Weinstein, by all accounts, could be available for four days despite his 

involvement in the North Carolina case because "[We is not somebody who is shown 

to be expert or material to any matter in that case. I just haven't heard it." Id. at 12. 

On October 24th, the State asked the trial judge to call Dr. Weinstein and 

inquire as to whether he intended to appear on the 27th. 61 RR 4-5. The State feared 

that Winfield was in the process of planting error in the case based on Dr. Weinstein's 

supposed unavailability, when in fact the defense had not tried to obtain his presence. 
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Id at 5. The prosecutor predicted: "[Winfield] is going to get on the record and she's 

going to say she has to rest. She has no other choice because the witness isn't here. 

She's going to say she was rendered ineffective by the Court's refusal to grant her 

continuance until January." Id at 8. The judge repeatedly stated that he had no 

showing from the defense that their witnesses were not available on the 27th. Id at 

5, 7, 8. He confirmed that he had spoken to Dr. Weinstein and told him to be here and 

that it was up to Winfield, not the State, to ensure Dr. Weinstein's presence. Id at 7. 

The judge asked Winfield several times what she needed to ensure the appearance of 

all her witnesses on Monday. Id. at 8, 12, 13-16. She simply replied that the State was 

not clairvoyant and "no one knows what's going to happen on Monday." The judge 

informed Winfield that he was willing to take any measures, including ex parte, to 

secure her witnesses. Id. at 14-15. For example, he could issue an out-of-state witness 

subpoena under seal so that Winfield did not have to reveal her strategy to the State. 

Id. at 15. Winfield nevertheless refused to say whether she was going forward with 

trial or needed help with witnesses. Id. at 16. 

On October 27th, the day trial resumed, Winfield filed a motion to recuse the 

trial judge. 2 CR 290. The judge recessed to allow another judge to hear the motion. 

62 RR 31; 2 CR 289. Winfield never indicated she actually had grounds for 

recusal-bias from an extrajudicial source. 63 RR 24-26. Instead, she again 

challenged the trial judge's denial of her motion for continuance, reiterated her 

complaints about the jurors leaving and how she could not procure her witnesses, and 

claimed that the judge, in collusion with the prosecution, acted arbitrarily and 
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capriciously to harm her defense. Id. at 5-32. Winfield then stated that she did not 

remember anymeetings with the judge to take extraordinary steps to get her witnesses 

there. Id. at 34. When asked why she did not take up the judge's offer to meet with 

him ex parte and contact her witnesses, she repeatedly said, "I believe I've answered 

that question." Id at 34-38. Her only argument to the contrary was that the judge 

should not have interfered with the case in North Carolina. Id. at 35. When pressed 

further about accepting the judge's help to get her witnesses, Winfield just repeated, 

"They're not available." Id. at 39-40. She also admitted that she did not know where 

her El Salvadoran witnesses were and that she did not contact Dr. Andrea Kim, a 

potential defense witness. Id. at 58, 60. During argument on the recusal motion, 

Winfield predicted that this case "is going to come back in the event that this [trial] 

has to go forward today" because the judge's denial of a continuance rendered her 

ineffective. Id at 71. The sitting judge denied the motion to recuse. Id. at 77-78. 

A few minutes later on October 27th, Winfield filed another motion for 

continuance, stating that if it were not granted, she would not be able to proceed with 

her case. 62 RR 32; 2 CR 286. The trial judge denied the motion. 62 RR 33. Winfield 

then said that because of the court's rulings and unavailability of witnesses, "if the 

Court orders me to go forward and asks what I plan to do on the record, I cannot 

answer anything except for that I will merely refuse to go forward based on the Court's 

ruling." Id at 34-35. Thus, as predicted three days earlier by the prosecutor, Winfield 

blamed the trial judge for her decision not to go forward. 
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After giving Winfield fair warning, the trial court held her in coercive contempt 

for a short while. Id. at 35-38. The judge stated, "As indicated, I will not allow a 

speech to be made to the jury by [Winfieldl, if the jury is brought in, to explain why she 

is not going to call a witness." The judge asked Winfield whether she would say 

something to the jury in an attempt to explain her actions, and she indicated that she 

would not because "it would be an immediate or definite ground for mistrial if I tried 

to do that in front of the jury." Id. at 40. The judge lifted the contempt order and 

recessed the case until the following day. Id. at 41"45. 

On the morning of October 28th, Winfield again moved for a mistrial and 

supplemented her motion for continuance. The court denied the motions. When 

informed that the evidence was now closed, Winfield replied that she could move to 

reopen the evidence and reminded the judge that she had never actually closed. 64 RR 

10. The judge responded: 

Yes, you did. It was a de facto closing by refusing to either call a witness 
or refusing to close in front of the jury. This Court is not going to be held 
hostage by an attorney who refuses to cooperate and to either call a 
witness, or to close. So the Court believes it had no other option but to 
close evidence and to close the testimony, and it did so. 

Id. at 10"11. 

After conferring with co"counsel, Lalon Peale, and appellate counsel, John 

Tatum, Winfield stated that the judge had denied Medina his right to counsel, right 

to a jury trial, and right to present evidence. She also re"urged her motion for mistrial. 

Id at 12. The judge took that motion under advisement and then allowed Winfield to 

make a proffer of the evidence she would have presented if Weinstein, and other 
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witnesses, had testified. Id. at 13-32, 67-81. The judge denied the defense motion for 

mistrial after the State argued that Winfield's actions amounted to trial strategy. 

When the jury was returned to the courtroom, the judge read the charge and 

asked if the defense would like to -make an argument. Contrary to Winfield's 

representation that she would not say anything in front of the jury, Winfield stated 

that Medina had been deprived of effective assistance of counsel based on the coures 

rulings. Id. at 38-39. Mer repeatedly telling Winfield to "stop," the trial court 

instructed the jury to disregard. The State then presented its closing remarks, and the 

jury returned a verdict resulting in a death sentence. Id. at 38-67, 81-83. 

B. Defense motion for new trial 

Appellate counsel filed a motion for new trial, supported by affidavits from 

Winfield, Peale, and Dr. Weinstein, alleging that the trial court's ruling on the 

continuance ferced counsel's non-participation and violated Medina's rights. 2 CR 326. 

1. Peale's testimony 

Co-counsel Peale testified that he was working on another capital-murder trial 

that had begun on September 29th. But he was prepared in this case and "was here 

and ready to go" with his witnesses, Dr. Mark Vigen, Maydeli Lopez, and Jose Zalaya, 

on October 27th. 65 RR 28-29,38-39,53-54,62-64. Peale considered them "primary" 

witnesses because they "dealt with future dangerousness and jail issues." Id. at 29. 

Peale acknowledged that investigator McGough was never subpoenaed, never 

sworn, and was not a testifying witness in this case. 65 RR 21,48,64-65,68. Although 

McGough was critical as a mitigation investigator, Peale's testimony contradicted the 
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defense's "motion to continue" in which the defense alleged that McGough was an 

"expert" pivotal to the defense's case. 1 CR 269; 65 RR 21, 65-67. Regarding McGough, 

Peale stated "1 don't know that it was anybody's responsibility to communicate with 

him" the new trial date. 65 RR 44. He further said that he did not know who 

communicated with McGough about returning. Id. at 46. 

Peale had input that the defense would not be ready on October 27th, but he had 

no say regarding when to resume trial. Id. at 26. Peale did not call Dr. Vigen to 

testify, who was present in the courthouse on October 27th, because the defense 

preferred Dr. Weinstein to testify first. Id. at 30-31, 40, 70-71. Peale believed that the 

defense could not put on an effective case in mitigation without Dr. Weinstein. Id. at 

31. Peale acknowledged, however, that in his seventeen years of practicing law, he has 

on occasion called witnesses out of order. Id. at 40-41. He further conceded that the 

trial court was going to allow Dr. Weinstein to testify at guilt-innocence, but the 

defense elected not to call him then for strategic reasons. Id at 35-36. 

Peale was not exactly forthcoming about who was responsible for obtaining the 

presence of witnesses on the 27th. Id. at 47 Oocal witnesses); ide at 43, 46-47 (Dr. 

Sermeno); ide at 37, 44 (Dr. Weinstein». When asked about the witnesses from EI 

Salvador, Peale replied, "that word 'communication' is so broad." Id. at 47. 

Peale denied knowing in advance about Winfield's decision not to participate in 

trial, and when asked if he agreed with this decision, he deflected the question by 

saying it was not a decision she made. Id. at 59-61. Peale conceded that the trial court 

did not tell him the defense could not call available witnesses to the stand, but he 
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simply maintained that "the Court's actions prevented the defense from putting on any 

case." Id at 62. Peale also denied knowing whether Medina was aware of the decision 

not to participate. Id. at 57-58. He explained: (1) he did not know what Winfield was 

going to do because she never told him, and he was not at the hearing where she stated 

her intention on the record; (2) he does not speak Spanish3; (3) he was second chair; 

(4) communicating with Medina was not necessarily his duty; and (5) he believed 

Winfield had discussed those things with Medina. Id. at 57, 73-75. 

2. Winfield's testimony 

Winfield testified next. She reiterated the importance of Dr. Weinstein and 

Investigator McGough to the defense. 65 RR 95-100. She emphasized that Medina's 

guilt was not really an issue and that Dr. Weinstein was the foundation of the 

mitigation case. Id at 100. She intended to present Dr. Weinstein as her first witness 

in the punishment phase. Id. at 102-03. 

As for McGough, Winfield had decided in September that he was not going to 

testify. Id. at 100,145. But he was their primary contact with Medina's family in EI 

Salvador and with two EI Salvadoran witnesses, Maydeli Lopez and Jose Zalaya, who 

were Dallas residents. Id at 99-100, 145-146. Winfield believed McGough was needed 

in court to make the EI Salvadoran witnesses "calm and to provide them with a sense 

of security when testifying." Id. at 149. 

3 Medina speaks English. 57 RR 154. 
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Winfield knew about the October 27th date in late September. Id. at 105-06. 

She claimed she was informed by McGough and Dr. Weinstein that they would not be 

available that date. ld. at 106. Dr. Weinstein was not available because he was a 

consulting expert in a capital-murder case at Fort Bragg. ld. at 107. She believed he 

would be available again in January. ld. at 108. The defense did have an opportunity 

to put Weinstein on the stand during guilt-innocence but chose not to because the trial 

court would not include a diminished-capacity instruction in the charge. ld at 115. 

When Winfield filed her motion for continuance one week before the October 

27th setting, she "couldn't imagine that the continuance would not be granted" because 

she had proof that Dr. Weinstein was in trial in another jurisdiction. Id. at 110-12. 

However, Winfield admitted that when the court continued the case in September, she 

picked January as the restart date without talking to witnesses about scheduling 

conflicts. Id. at 119-20. She picked that date because Dr. Weinstein was going to be 

starting the trial at Fort Bragg and "we knew that it was going to be possibly a three-

month trial." ld. at 120-21 (emphasis added). Winfield agreed that there were many 

attempts between the parties to discuss her readiness for an October 27th trial and 

many offers of help to secure her witnesses' presence. ld. at 133. But she was adamant 

that there was nothing the judge could do to assist and that he should not, in fact, be 

trying to assist her. ld. at 134. With respect to her remark about trying the case again 

in ten years, "my theory was that if I'm going to be ineffective, I might as well be 

ineffective now and save everybody a lot of time." Id. at 137. She made that statement 

so that everyone would recognize the importance of starting the case with Dr. 
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Weinstein, and she admitted that, in some respects, she was calling the court's bluff. 

ld. at 137-38. Winfield further agreed that she was attempting to inject harm into the 

record for the purposes of appeal. ld. at 138. 

Winfield made little, if any, effort to have her intended witnesses ready for trial 

on the 27th. ld. at 129-30, 144-45. In fact, she conceded that Medina's family could 

have traveled back to the United States in October. ld. at 148. On the morning of 

trial, defense counsel did not know where her El Salvadoran witnesses were and took 

no steps to get them to Dallas on that date, with the exception of telling her 

investigator to get them reservations "in case." ld. at 152-53, 155. She also did not 

take any steps for her expert, Dr. Kim, to be in court on the 27th and did not know 

whether Dr. Kim was available. ld. at 154-55. Dr. Vigen was in the courthouse on the 

morning of the 27th, but she did not call him to testify. ld. at 157-58. She did not take 

any steps to ensure the appearance of Dallas County Sheriff Lupe Valdez, Maydeli 

Lopez, Jose Zalaya, and Dr. Sermeiio. ld. at 157-61. Defense counsel was operating 

under the belief that the case would be continued, even though the judge had just 

denied her motion for a continuance on October 21st. 65 RR 160; 59 RR 21. 

When asked about the offers of help from the trial court, Winfield conceded that 

the offers "are all over the record." 65 RR 164. But she argued that the offers would 

have impaired Medina's defense because it would have been counterproductive to pull 

an expert out of one trial and force him to come to another. ld. at 163. She claimed 

that experts cannot be used interchangeably and that their egos must be assuaged, as 

if they are, in some respects, children. ld. In fact, she referred to Dr. Weinstein as a 
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"prima donna." Ultimately, she stated that any contacts made with her expert 

witnesses only agitated them and were unhelpful. Id. at 222-27. She further admitted 

that she never subpoenaed Dr. Weinstein and never asked officials at Fort Bragg about 

a scheduled break in that case. Id. at 167-68. Winfield also did not know which 

witnesses her co-counsel had available because she kept co-counsel out of her decision-

making process and just decided any of their witnesses were not worth putting on. Id. 

at 171, 190. Moreover, her affidavit attached to her motion for a new trial conflicted 

with her testimony; in her affidavit she accused the trial judge of going forward on the 

27th knowing that pivotal witnesses were not available, but then she testified that the 

judge was mistaken in his belief that Dr. Weinstein was available. Id. at 173-75. 

Winfield hoped that there might have been some juror or jurors who would not 

vote for a death sentence, even without her putting on a case. Id at 182. She 

understood that she did not need any jurors to actually vote for the defense, and that 

to get the default life sentence, all she needed was for one juror not to vote at all. Id. 

at 184. In this regard, she had telegraphed to the jury during opening statements that 

they would hear an explanation for what Medina did, but at the end of trial, she told 

the jury that she could not go forward because judge's rulings denied Medina his 

right to counsel. Id. at 182-84. Under these facts, Winfield was optimistic that she 

might get a life sentence from the jury. Id. at 185. 

Winfield knew a lawyer's decision not to represent her client could result in 

reversible error on appeal. Id. at 186. She acknowledged that she had employed a 

win/win strategy because she could have obtained a favorable verdict based on her 
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signaling to the jury that it was the judge's fault she did not put on a punishment case, 

or she may still obtain reversal on appeal. Winfield explained that it was not a 

strategy she anticipated making until she was "given no alternative," but she agreed 

it could have worked with a different jury and may still work on appeal. fd. at 186-88. 

She further agreed that the majority of her actions-not consulting with co-counsel 

about witnesses, not objecting to the charge, not answering the judge when asked if 

there was any reason why her client should not be sentenced-were geared toward 

potentially injecting more harm into the record than otherwise would occur. fd. at 191. 

Winfield made her decision not to put on any evidence without consulting 

Medina because "if it had to be some one's decision it was going to be my decision, not 

Mr. Medina's decision." fd. at 112, 215-16. She did not believe that Medina had any 

real understanding ofw hat was happening in the courtroom, nor would he have agreed 

to it. fd. at 112, 193, 215. She just told Medina to trust her. fd. at 215. She also 

thought that not presenting a case on the 27th was in the best interests of Medina. 

3_ Dr. Weinstein's testimony 

Dr. Weinstein testified via telephone. He first described his training, 

experience, and intended trial testimony. 66 RR 9-11. Dr. Weinstein then testified 

that his presence was required for certain portions of the Fort Bragg trial and that he 

was not available to come to Dallas on October 27th. fd. at 12. He also stated that the 

phone calls he received from the District Attorney's Office were disturbing because he 

felt threatened, Winfield was not present, and it interfered with his professional and 

ethical principles. fd. at 13. Dr. Weinstein indicated that the military defense team 
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made it very clear to him that he had committed to them and was not to be released, 

which is what he told counsel. ld. at 14-15, 22-23. But he was able to come and go 

according to who was testifying in the trial at the time. ld. at 30-31. In fact, Dr. 

Weinstein was absent from the military courtroom for nearly one-fourth of the trial. 

lei. at 19-20. He was not on the witness list and never testified. ld. at 20-21, 24-25. 

Dr. Weinstein also confirmed that he was not under a military subpoena. ld. at 24,26. 

The State inquired into Dr. Weinstein's qualifications as an expert, his views on 

the death penalty, his potential bias, and his expert opinions regarding Medina. ld. 

at 34, 85-98, 98-134. Dr. Weinstein admitted that he was opposed to the death penalty 

"based on all the literature that is present and my own personal beliefs." ld. at 85-86. 

In a Virgina case, he once testified: "Testifying for the Defense in capital cases is a 

substantial part of[my] practice." ld. at 87. However, when asked about specific cases, 

Dr. Weinstein deflected the questions, claiming lack of memory or inability to discuss 

an ongoing case. ld. at 92-95. 

Dr. Weinstein opined that Medina suffers from significant brain dysfunction and 

a history of severe childhood trauma that has hindered his ability to "handle the 

emotional and real life consequences of what he experienced by the betrayal of his 

wife." He further opined that Medina concluded suicide was the only way out and that 

he took the lives of his children as part of the suicide process. He would have testified 

that Medina was not a future danger. ld. at 98-99. 

Dr. Weinstein would have also testified about a Qualitative 

Electroencephalogram (QEEG) he performed on Medina's brain to measure neuro-
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physiological functioning. ld. at 116. Dr. Weinstein admitted that he has never had 

a capital-murder defendant come back with a normal QEEG test because people who 

commit such crimes "cannot have the ability to control their functions and their 

impulses and to think about the consequences of their behaviors." ld. at 117-19. 

Moreover, the QEEG is not a tool that can be used to diagnose brain problems. ld. at 

125. Last, Dr. Weinstein did not believe that Medina murdered his children to make 

his wife suffer. ld. at 134. 

4. Major Benson's testimony 

Major Benson, one of the prosecutors in the North Carolina military trial, 66 RR 

68, confirmed that Dr. Weinstein was not subpoenaed and was not listed as a witness 

for the defense. ld. There were numerous days that Dr. Weinstein was not present in 

the courtroom. ld. at 68, 70. Major Benson testified that the military court was going 

to accommodate the schedule of another defense expert, Mr. Pex, who had some 

conflicts with a trial in California. ld. at 71. The prosecution would have also 

accommodated Weinstein's schedule and, in fact, did so with respect to other witnesses 

on the case to minimize the amount of time that they had to spend in North Carolina. 

ld at 72. But Benson did not receive any such request. ld. at 73. He informed the 

defense that the prosecution could not subpoena Weinstein because he was not listed 

as a witness. However, "[t]he Defense never came back and asked for some alternate 

accommodation where either the government put on certain evidence on certain days, 

or asked for a delay in the trial, or - - recess, or anything to that effect. The issue was 

never brought back to the Government's attention to my knowledge." ld. at 74. 
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Major Benson testified that nothing legally kept Dr. Weinstein in North 

Carolina. Id. at 76-77. If a Texas subpoena had been issued for Dr. Weinstein, nothing 

would have prevented Benson from honoring it, and Weinstein's presence in North 

Carolina could not have been compelled. Id. at 81-82. At that point, the defense could 

have requested accommodation by the court, as occurred in the case of Mr. Pex. Id. at 

81. Major Benson admitted that Dr. Weinstein could have been called as a rebuttal 

witness in the military trial, but he was not sure how. He explained: "In the nature 

of the case, there just wasn't mental health evidence." Id. at 80. 

Finally, Major Benson confirmed that there was a scheduled break in the 

military trial from Friday, December 5th through the following week. There were a few 

other days scheduled for breaks and early recess. Id. at 78-79. 

5. Lead prosecutor's testimony 

The last to testify was the lead prosecutor Patrick Kirlin. 66 RR 138-39. He 

reiterated the facts that occasioned the initial six-week continuance. Id at 143-45. 

The parties then settled on an October 27th restart date, which was confirmed by the 

trial court on September 29th. 66 RR 146-149, 174; 2 CR 491, 492, 495 (emails). 

After several meetings to discuss Winfield's readiness for trial, Kirlin began to 

suspect that the defense did not intend to go to trial until January. 66 RR 148-151, 

179-80. For example, the State contacted Dr. Kim and asked her if the defense had 

told her to be present on the 27th. Dr. Kim did not know anything about the date. Id. 

at 157. The judge offered to help make calls, and the State offered to help get the EI 

Salvadoran witnesses to Dallas, to no avail. Id at 150-51. In an e-mail dated October 
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9th, Kirlin again offered to help Winfield secure her witnesses' attendance. 66 RR 153-

154; 2 CR 494 (emaiO. Kirlin explained that his desire to preserve the October 27th 

setting was based on the already lengthy delay since the jury heard the State's 

punishment evidence, as well as the difficulty in scheduling his witnesses and the 

jurors. 66 RR 153. He also explained that the State had an investigator, Lupita 

Rendon, who had contacts in Central and South American countries and often procured 

witnesses from those countries in an expedited fashion. Id at 153-54. And because 

Rendon had a good working relationship with Maydeli Lopez and Jose Zalaya, Kirlin 

disputed Winfield's assertion that McGough was needed to keep these witnesses 

comfortable. Id. at 157-58. 

During this time, the trial judge made countless efforts both on and off the 

record to get the contact information for the defense witnesses and to assist Winfield 

in getting those witnesses to trial. Id. at 168. Kirlin also continually offered to help 

resolve any conflicts. Id However, it started to become apparent that the defense was 

not putting forth any effort to rearrange schedules to ensure that defense witnesses 

show up and that the court's requests were not being addressed. Id at 161, 168. 

As a result, the prosecution started to believe the defense was "building in error" or 

looking for a mistrial. Id. at 161. Kirlin also disputed the notion that the State was 

interfering with the trial in North Carolina because the prosecution there had no 

reservations about continuing the case. Id. at 170-71. 

Kirlin testified that, in his fifteen years of prosecuting death-penalty cases, he 

had never been on a case where a four-month recess was taken in the middle of trial. 
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Id at 159. He believed such a recess would be unreasonable given the problems that 

can arise with jurors becoming unavailable and with leaving the victims' families in 

limbo for that long. Id at 159-60. 

Kirlin had been concerned that the jury would be upset at having not heard any 

defense evidence at punishment and that the triai would result in a hung jury and 

automatic life sentence. Id. at 162. He explained that Winfield had told the jury 

during opening argument that the case was not about "who done it" but why. She also 

told the jury they would be hearing from an expert. Then, when asked to make closing 

argument at punishment, she announced that her client's constitutional rights had 

been violated. Id. at 161-62. Kirlin felt that the State was under a great deal of 

pressure to deal with these issues during its closing remarks and it would have been 

a travesty if the tactic had resulted in a hung jury. Id at 162-63. 

Kirlin believed that Winfield's decision not to put on a case could have been an 

effective strategy. Id at 186 ("[T]here was still the possibility that one juror sat back 

there and said, we didn't hear anything from the Defense, I cannot in good conscience 

answer these questions yes or no, and, therefore, I'm not going to do that."), 189. Kirlin 

further disagreed with Winfield's claim that they could not put forward a cohesive case 

without Dr. Weinstein going first. Kirlin noted that the matter of taking a witness out 

of order can be addressed in opening statement and closing argument, that "we do it 

all the time down here," and that he had even seen Winfield do it. Id at 187. It is a 

fairly frequent occurrence for both spides to rearrange the order of witnesses based on 

scheduling issues. Id. at 158-59. 
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Counsel accused Kirlin of having "tunnel vision" about getting the trial finished 

no matter what. But Kirlin disagreed and replied: 

If there was a tunnel vision, it was - it was thinking about the - the 
mother of the kids, the jury that had already been seated, scheduling 
nightmare when you start talking about trying to schedule these people 
four months down the road. So I don't believe characterizing it as tunnel 
vision is proper. We were - were concerned about trying to get this case 
done for both sides. Fair trial to the defendant, at the earliest possible 
time - for everybody. 

Id at 181. Kirlin also opined: 

Our suspicions, I think, have been confirmed. Ifthere had been any effort 
to contact any of these witnesses, there could have been any number of 
days other than January for all sides getting this trial and having the 
Defense put on the case they wanted to put on. It could have been done. 

Id. at 187-88. When the two-day hearing concluded, the trial court denied the motion 

for a new trial. Id at 194. 

REASONS FOR DENYING THE WRIT 

I. The Trial Court Did Not Deprive Medina of Due Process. The Court Had 
Legitimate Reasons for Initially Continuing the Case and Did Not Err in 
Refusing Medina's Request for a Continuance until January or a Mistrial 
Because His Counsel Made No Effort to Procure Defense Witnesses. 

Medina complains that the trial judge's decision to continue the trial once 

problems arose with the jurors rather than to grant a mistrial deprived him of due 

process. Medina argues that a mistrial or four-month continuance were the only 

proper options because the alternative placed him in a dilemma: risk being tried with 

a disgruntled juror or be deprived of a meaningful opportunity to be heard because he 

would not be able to reassemble his defense once the trial continued on the 27th. 

Medina's claim lacks merit because a recess was appropriate, and he never made any 
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reasonable attempt to get his witnesses to court. The Texas Court of Criminal Appeals' 

rejection of these claims was proper. Medina v. State, 2011 WL 378785, *15-*16 (Tex. 

Crim. App. 2011) (unpublished). 

A. The trial court correctly postponed the trial. 

Under Texas law, the trial court may replace a juror with an alternate if the 

juror becomes disabled. Texas Code of Criminal Procedure article 36.29 provides: 

If alternate jurors have been selected in a capital case in which the state 
seeks the death penalty and a juror dies or becomes disabled from sitting 
at any time before the charge of the court is read to the jury, the alternate 
juror whose name was called first under Article 35.26 of this code shall 
replace the dead or disabled juror. Likewise, if another juror dies or 
becomes disabled from sitting before the charge of the court is read to the 
jury, the other alternate juror shall replace the second juror to die or 
become disabled. 

A disability for purposes of article 36.29 includes any condition that inhibits a 

juror from "fully and fairly" performing the functions of a juror. See Routier v. State, 

112 S.W.3d 554,588 (Tex. Crim. App. 2003) (citing Reyes v. State, 30 S.W.3d 409,411 

(Tex. Crim. App. 2000». The determination as to whether a juror is disabled lies 

within the sound discretion of the trial court. Brooks v. State, 990 S.W.2d 278, 286 

(Tex. Crim. App. 1999). The trial judge here also acknowledged he was under a 

statutory directive to conduct the punishment proceeding in this case "before the trial 

jury as soon as practicable." See Tex. Code Crim. Proc. art. 37.071, § 2(a)(I); 58 RR 7. 

On Monday, September 15th, the parties presented jury argument on guilt. 57 

RR 5-56. The jury returned a guilty verdict at 1:47 p.m., and the punishment phase 

began immediately. Id. at 71-72. The State presented its witnesses and rested, and the 
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trial stood in recess until the following morning. ld at 180-81. As shown, one of the 

jurors broke her arm while leaving the courthouse that night, and another juror had 

previously requested permission to attend the birth of his grandchild. With regard to 

the grandparent juror, the judge had asked the parties if there was any objection to 

him asking this juror about his plans, and neither side had objected. 58 RR 6. The 

judge stated on the record that, after speaking with the juror, he concluded the juror 

was "legitimate familial assistance" related to the birth, that the juror might 

be angry if forced to stay, that "angry jurors are not fair jurors," and that the juror 

would just "go with the rest of whatever everybody else says." ld. at 7, 9. The judge 

also said he spoke with the injured juror's husband and that he had no evidence she 

would not be able to continue serving on Tuesday. ld. at 6, 8, 21. The judge concluded 

that the grandparent juror also would be able to give his full attention to the case on 

Tuesday. ld. at 9. Thus, rather than declare a mistrial, he continued trial until the 

following Tuesday, reasoning that these were the least drastic measures he could take. 

ld. at 8. 

The lead prosecutor indicated that there was an off-the-record discussion on 

Monday night, before the juror broke her arm, in which the defense sought to replace 

the grandparent juror with an alternate, but that the defense position changed when 

they learned the second juror broke her arm. 66 RR 140-142. In her argument on the 

record the following morning, Winfield certainly iniplied the existence of the alternate 

juror, but she carefully avoided asking the trial court to use that alternate, apparently 

because the defense was seeking a mistrial instead. 58 RR 10, 23 ("we have 12 jurors 
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back there"). The judge confirmed this on October 24th, noting that Winfield "didn't 

want an alternate juror seated" and that she had believed the grandparent juror would 

hold it against the defense if he was prevented from leaving. 61 RR 11. 

So, rather than seat the alternate and continue trial with the grandparent juror, 

Winfield moved for mistrial on the ground that the grandparent juror was permanently 

disabled. 58 RR 15. Winfield then said she would not object to a continuance as long 

as the case was continued until January. When that was denied, she moved to 

withdraw as counsel. [d. at 18-23. The judge denied these requests, acknowledged the 

difficulties of reassembling the defense witnesses, and said he would make phone calls 

to the courts in other states in the hopes that they could be accommodating. [d. at 18. 

The judge concluded the grandparent juror was not fully disabled but 

temporarily disabled. The judge spoke to the grandparent juror and found that he 

would not be able to give his full attention to the case if he missed the planned birth 

of his grandchild, but that he would be able to do so on the following Tuesday. The 

judge had no evidence, after speaking with the injured juror's husband, that she could 

not be back on Tuesday as well. Medina presented nothing to the contrary, and there 

is no evidence that his case was heard by anything but a fair and impartial jury. 

The lower court concluded: "[Medina] provides no argument for why this 

'arbitrary delay' was a violation of due process, rather than being a proper use of the 

trial court's inherent authority to control the triaL" Medina v. State, 2011 WL 378785 

at *16. Postponing the trial for this sort of temporary disability, and maintaining the 

jury of Medina's apparent choosing, was not an abuse of discretion. 
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B. The court reset trial for October 27th, but counsel made little 
effort to get her witnesses to court. Thus, the trial court did not 
err in refusing to grant Medina a continuance or a mistrial. 

The evidence in this case amply demonstrates that Winfield had no intention of 

presenting witnesses when the trial resumed. Once the case was continued following 

the injury to the juror, Winfield would accept a continuance until January or nothing 

at all. Medina's contentions that six weeks was not sufficient time to present a 

defense, that only a four-month delay was acceptable, and that the court's insistence 

on expeditiousness was "myopic" are wholly meritless. 

Broad discretion is granted to trial courts on matters of continuances; only an 

unreasoning and arbitrary "insistence upon expeditiousness in the face of a justifiable 

request for delay" violates a constitutional right. Morris v. Slappy, 461 U.S. 1, 11-12 

(1983) (citing Ungar v. Sarsfite, 376 U.S. 575, 589 (1964». The courts are also in 

agreement that when a defendant seeks a continuance based on the unavailability of 

a witness, the defendant must show that he exercised diligence in procuring the 

witness' attendance. United States v. Hickerson, 489 F.3d 742, 745 (5th Cir. 2007); 

Mackey v. Dutton, 217 F.3d 399,408 (6th Cir. 2000); United States v. Alejandro, 118 

F.3d 1518, 1523 (11th Cir. 1997); United States v. Gonzalez·Sandoval, 894 F.2d 1043, 

1051 (9th Cir. 1990). Other factors courts take into consideration, along with the 

favorability of the testimony, are the length of the continuance sought, the burden on 

the government, and the probability of procuring the testimony within a reasonable 

time. United States v. Ashton, 555 F.3d 1015, 1020 (D.C. Cir. 2009); Mackey, 217 F.3d 

at 408; Johnson v. Puckett, 176 F.3d 809, 822 (5th Cir. 1999). 
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Here, Winfield refused any assistance by the court or prosecution to get her 

witnesses to court on October 27th. Absent a continuance until January, Winfield 

would not go forward with her case and instead decided to sow error into the record. 

Indeed, she telegraphed her eventual actions from the moment the court had to recess 

punishment due to the injured juror. 

Winfield's lack of effort is further demonstrated by the evidence adduced at the 

hearing on the motion for a new trial. Co-counsel Peale testified that he was "ready 

to go" with his witnesses. However, they did not subpoena investigator McGough, he 

was not a testifying witness, and apparently no one communicated with McGough 

about returning to trial. Although Peale maintained that the court's actions prevented 

the defense from putting on any case, his responses indicated no real plan to abide by 

the court's decision to resume trial on the 27th; he was not sure who was responsible 

for obtaining the presence of other witnesses, Winfield kept him. in the dark about her 

tactics, and he did not know if Medina was aware of what was going on. 

Winfield testified that she believed Dr. Weinstein and McGough were not 

available on the 27th. Nonetheless, she conceded that she picked January as the new 

start-up date without talking to her witnesses about scheduling conflicts. And 

although she recognized that offers of help to procure her witnesses were "all over the 

place," she was adamant that the trial court could not help her and should not have 

attempted to help her. Instead, she admitted her desire was to inject harm into the 

record for purposes of appeal. Winfield acknowledged her lack of effort to have her 

witnesses ready for trial on the 27th. She did not take steps to get any of them there, 
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instead believing the court would ultimately grant the defense a protracted four-month 

continuance despite denying Winfield's other motions for continuances. Winfield did 

not subpoena Dr. Weinstein and did not ask Fort Bragg officials about any breaks in 

that case. She simply maintained that it would have been counterproductive to pull 

Dr. Weinstein out of the North Carolina trial-even though he was not a testifying 

witness-and force him to attend Medina's. She also did not give Medina any say in 

this matter; she made the decision not to present a defense without conSUlting him. 

Dr. Weinstein stated that he informed Winfield that he was not available for the 

27th. However, Dr. Weinstein stressed that the defense team in the military trial did 

not want him to be released, and he said he could not appear in Dallas "for a period 

of-you know, an extended period of time without knowing specifically how long I 

would be:' 66 RR 14-15, 22-23 (emphasis added). Clearly, then, there was room for 

negotiation in Dr. Weinstein's schedule, which Winfield apparently never explored. He 

was not on the witness list, was not under subpoena, and was able to come and go from 

the military trial according to who was testifying at the time. Indeed, he was absent 

for nearly one-fourth of the trial. Dr. Weinstein also stated that Winfield did not talk 

to him about the consequences of having been sworn as a witness in Medina's case. 

Major Benson confirmed that Dr. Weinstein was not subpoenaed, was not listed 

as a witness for the defense, and was not present in the courtroom on many days. The 

prosecution was willing and able to accommodate Dr. Weinstein's schedule-as was the 

military court-but never received any request by the defense for a recess. Further, 

nothing legally kept Dr. Weinstein in North Carolina. Had Winfield subpoenaed Dr. 
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Weinstein, the Fort Bragg court would have had to honor it and could not kept 

Dr. Weinstein there. Moreover, there was a scheduled break in the military 

trial-fro m Friday, December 5th through the following week-but 'Winfield never 

brought that to the court's attention. 

Kirlin testified that he had suspicions that the defense did not intend to go to 

trial until January, 2009. His suspicions were confirmed by Winfield's actions. The 

judge's and State's multiple offers to the defense were not accepted, a nd it became 

apparent that the defense was not going to put forth any effort to rearrange the 

witnesses' schedules. Thus, Kirlin started to believe the defense was "building in 

error" 01' looking for a mistrial. Kirlin also dismissed Winfield's excuse about 

interfering in the North Carolina case because the prosecutor there had no 

reservations about a continuance. Kirlin stated that he had never been on a case 

where a four-month recess was taken in the middle of trial. 

Further, Winfield's primary excuse for a continuance until Januarywas not that 

Dr. Weinstein could not possibly show up until then, but that she wanted to present 

him first a nd not out of order. This was subterfuge . IGrlin correctly noted that the 

matter of taking a witness out of order can be addressed in opening statement and 

closing argument. In fact, Kirlin had even seen Winfield do it before. He stated that, 

attorneys frequently rearrange the order of witnesses to accommodate scheduling 

issues. IGrlin also believed, correctly so, that the court was not acting unreasonably; 

rather, it was unreasonable to attempt to resume trial four months down the road 

when it would be impossible to predict the jurors' schedules. 
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Thus, it is clear the trial court did not err in refusing to grant Winfield's motions 

for a continuance or a mistrial. She did not make any attempt to get her witnesses to 

trial on October 27th. despite having six weeks to do so. And she continued to insist 

on an unreasonable delay when there was no guarantee the trial could be resumed in 

January. Moreover, Winfield concluded that any efforts by the trial court or State to 

help procure Dr. Weinstein and McGough would be futile based on her personal belief 

that they would not be available on the 27th under any circumstances. This is 

evidenced by her nonresponsive answers when repeatedly asked if she said she could 

present her case with help from the court. 63 RR 39'40. She also irrationally believed 

the court would grant her a continuance until January. However: 

[A] belief in the futility of [subpoenaing a potential witness or seeking a 
continuance to procure his testimony] will not satisfy the need for a 
concrete attempt either to compel the production of relevant evidence or 
to seek some accommodation from the trial court that would preserve the 
defendant's right to present evidence that was critical to his case. 
Whatever the minimum requirement of diligence, it cannot be a purely 
private evaluation of the availability of the testimony or the likelihood of 
relief from the court. Such a standard would seriously impair the 
important goal offinality that the diligence requirement serves. 

United States v. Schaffer, 214 F.3d 1359, 1362 (D.C. Cir. 2000) (emphasis added), 

vacated as moot, 240 'F.3d 35 (D.C. Cir. 2001). 

Importantly, Winfield never subpoenaed Dr. Weinstein, apparently considering 

it more important not to inconvenience the North Carolina trial rather than to provide 

her client with the intended defense. Had she done so, Dr. Weinstein would have been 

compelled to appear, and Winfield could have presented her original defense. In 

certain cases, the Fifth Circuit has "considered the failure to issue a subpoena to a 
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witness to be decisive as to the due diligence factor" when a defendant seeks a 

continuance. Hickerson, 489 F.3d at 745 (denial of continuance not error where 

counsel failed to seek a subpoena and simply called the witness the night before triaD. 

In short, "the denials of the continuances did not prevent [Medina] from putting on his 

defense or from attacking the strength of the state's case." United States ex rel. Searcy 

v. Greer, 768 F.2d 906,913 (7th Cir. 1985). Thus, certiorari review should be denied. 

II. Medina Was Not Deprived of Effective Assistance of Counsel. Prejudice 
Cannot Be Presumed under the Circumstances; Counsel Made a Valid 
Strategic Decision Not to Put on Mitigating Evidence; and Medina Has Not 
Shown That Dr. Weinstein Was Available to Testify or That There Is a 
Reasonable Probability His Testimony Would Have Altered the Outcome. 

A. United States v. Cronic· does not apply. 

Medina claims that trial counsel was rendered ineffective by the trial court's 

rulings, and he suggests that prejudice should be presumed under Cronic. In Cronic, 

this Court held that prejudice can be presumed in those cases in which defense counsel 

"entirely fails to subject the prosecution's case to meaningful adversarial testing." 466 

u.s. at 659. The Court identified three circumstances in which prejudice may be 

presumed: (1) if the defendant is completely denied counsel entirely or during a critical 

stage of his trial; (2) if counsel entirely fails to subject the prosecution's case to a 

meaningful adversarial testing; or (3) if counsel is called upon to render assistance 

where competent counsel very likely could not. Id. at 654, 659-60 . 

• 466 U.S. 648 (1984). 
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Yet, this Court held that counsel's failure to present mitigating evidence is 

"plainly of the same ilk as other specific attorney errors we have held subject to 

Strickland's performance and prejudice components." BeJJ v. Cone, 535 U.S. 685, 697-

98 (2002). Thus, prejudice will be presumed only in cases in which the attorney's 

failure was complete, such as if counsel failed to oppose the prosecution throughout the 

sentencing proceeding as a whole. fd. at 697 (emphasis added). Moreover, counsel's 

strategic decision not to oppose the prosecution's case at specific points does not 

amount to an abandonment of counsel. fd. 

As the lower court correctly held, Cronic is inapplicable because counsel did not 

fail to subject the State's case to a meaningful adversarial testing. Counsel cross-

examined each of the State's witnesses during punishment. Counsel tried to paint Elia 

Martinez as an adulterer and bad parent, 57 RR 115-25, 128-30; attempted to show 

that Medina's disciplinary violation in jail was minor, id. at 147-53; and tried to 

demonstrate that Medina's actions toward Faviola Alfro were insignificant. fd. at 169-

70, 177-80. Thereafter, counsel chose not to present any mitigating evidence or a jury 

argument and stated in front of the jury that Medina was deprived of effective 

assistance of counsel. As addressed below, this was a tactical maneuver. But 

importantly, this Court has held that counsel's decision to present any mitigating 

evidence and a closing argument should be evaluated under Strickland, not Cronic. 

Cone, 535 U.S. at 697-98. Further, this is not a case where the circumstances made 

it unlikely that any attorney could render effective assistance because counsel was 

handed a six-week continuance and failed to accept any assistance by the court to 
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procure witnesses. Cronic does not apply simply because the court did not grant 

Medina a lengthy continuance. Cronic, 466 U.S. at 661 (every refusal to postpone a 

criminal trial will not give rise to a presumption of prejudice). 

B. Medina's claim fails under Strickland 

In order to show that counsel was ineffective under Strickland, Medina must 

demonstrate that: (1) in light of all the circumstances as they appeared at the time of 

the conduct, "counsel's representation fell below an objective standard of 

reasonableness:' i.e., counsel's performance was deficient under "prevailing 

professional norms;" and (2) the resultant prejudice was "so serious as to deprive [him] 

of a fair trial, a trial whose result is reliable." Strickland, 466 U.S. at 687-88,690. The 

failure to prove either element is fatal to the claim. Id. at 697. 

Under Strickland, scrutiny of counsel's performance must be highly deferential 

and "every effort [must] be made to eliminate the distorting effects of hindsight, to 

reconstruct the circumstances of counsel's challenged conduct, and to evaluate the 

conduct from counsel's perspective at the time." Cone, 466 U.S. at 689. A defendant 

must overcome the "presumption that, under the circumstances, the challenged action 

might be considered sound trial strategy." Id. (citation omitted). 

Strickland does not require counsel to present mitigating evidence at sentencing 

in every case. Wiggins v. Smith, 539 U.S. 510, 533 (2003). Also, there is no mistrial for 

a hung jury at punishment in Texas death-penalty trials. If the jury is unable to 

muster the 10 or 12 votes to answer a special issue in favor of a life or death sentence, 

the trial court shall sentence the defendant to life imprisonment without parole. Tex. 
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Code Crim. Proc. art. 37.071, § 2(g). Thus, a jury's fai lure to unanimously answer a 

punishment issue has the same effect as a n answer in favor oflife. Padgett v. State, 

717 S.W.2d 55, 58 (Tex. Crim. App . 1986). 

As shown. Winfield understood this rule: that, in order to get the default life 

sentence, she did not actually need a ny jurors to vote in favor of the defense; all she 

needed was for one juror not to vote. She also believed the State had a weak case a nd 

did not prove future dangerousness. She informed t he jury during opening statements 

that they would hear an explanation for what Medina did, but at the end of trial, she 

told the jury that she could not go forward because the judge denied her client his right 

to counsel. Under these facts, Winfield was optimistic that she )llight get a life 

sentence from the jury. 65 RR 185. 

Winfield acknowledged that she employed a win/win strategy by refusing to 

present a case because (1) it could have resulted in a favorable verdict based on her 

signaling to the jury that it was the judge's fault she did not put on a punishment case, 

or (2) it may still result in reversal on appeal. She agreed the strategy could have 

worked with a different jury and might still work on appeal. 

Importantly, throughout the proceedings, Winfield repeatedly referred to her 

decision whether to go forw ard on the appointed trial date as her "strategy": 

* Any decisions I make on Monday will be mine a nd mine alone. 
Any decisions I make regarding trial strategy should be-not to be 
inferred nor conferred nor implicated that [co'counsel.] had anything to do 
with my decision-making .... 60 RR 7-8. 

* Judge, I've made everything clear in my motion. The Judge 
has-the Court's denied that motion, a nd we'll be here on Monday, I 
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don't believe that I have to reveal any strategy at this-at this point to 
anybody in this courtroom. 61 RR 13. 

* I'm not going to answer any question regarding the State's request 
for my strategy decisions that are going to be made on Monday. 61 RR 
16. 

* I'm going to ask that the DA's office recuse itself from this trial as 
they have now indicated to this-to this Court that they are-that they 
have now interfered with the strategy that I've made my decision ... 61 
RR 18. 

* Q. [Prosecutor] Well, tell the Court, then, when you fued your 
Motion for Continuance on October 20th, last Monday, and the judge said, 
'Ms. Winfield, do you need help getting your witnesses here? Tell me 
what you want me to do,' you proceeded to do nothing and tell the judge 
nothing. Why did you do that? 

[Defense Counsel to Presiding Judge]: Judge, I don't believe it's 
incumbent upon me as a defense attorney in the middle of a capital case 
to reveal strategy to the State at this time. 63 RR 36. 

Also supporting the characterization of Winfield's actions as an intentional 

strategy is the fact that she sought a four-month continuance as early as September 

16th, before she was able to consult with her witnesses about their schedules. She 

expressed her opinion on October 9th that going forward with trial on the 27th was 

built-in error, saying, "Ok. We need built in error." 2 CR 494. Moreover, Winfield's 

insistence that she would not call Dr. Weinstein out of order conflicted with the 

standards of practice described by co-counsel, the prosecutor, and Winfield herself. 

Winfield admitted that, in some respects, she was trying to make the judge call 

her bluff regarding her motion for continuance while at the same time creating harm 

for the claim of error on appeal. She explained, "Well, it wasn't a strategy that I 

had-that I had anticipated making until I was given no alternative." 65 RR 187 
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(emphasis added). The soundness of Winfield's strategy is perhaps best shown by her 

statement to Medina to "trust me," which indicated her personal belief in the success 

of her plan. ld at 215-16. Peale testified that "whatever decisions were made," he and 

Winfield made them in the best interests of their client, and he considered the jury's 

return of a life sentence to be a possible outcome. ld. at 52-53, 72. And when pressed 

to state that defense counsel had abandoned her client, the lead prosecutor said: 

Abandoned her client? I still think - what a great strategy ... .I mean, 
you tell me when the judge admonished [Winfield] not to comment and 
make the comment she made in front of the jury, and she promises not to, 
and then she does. I think that's pretty indicative of there was still a 
strategy going on about, you know, we can still pull this out and have one 
juror feel sorry and think, hey, something's not right. I'm not going to 
vote in the way that the State wants us to. 

66 RR 189. 

Moreover, Medina's argument fails to take into account that, under the 

circumstances, the presentation of no mitigating evidence may have been beneficial. 

Defense counsel acknowledged that, in cases involving the deaths of two children, it 

is difficult to find any jury that would be good for the defense. 65 RR 181. In this case, 

the jury's guilty verdict was nearly instantaneous. 1 CR 10; 57 RR 69, 71. When it 

came time to present the defense's punishment case, however, it had been forty-eight 

days since the jury had heard the evidence of guilt and forty-three days since the jury 

heard the sparse punishment evidence. The introduction of mitigating evidence at this 

point, and the resultant cross-examination by the State, would have only reminded the 

jury what Medina had done to his children and might have even triggered rebuttal 

testimony. See 66 RR 157-58. 
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In sum, defense counsel's strategy of dramatically casting blame on the trial 

court for her inability to present promised expert testimony reasonably could have 

convinced one juror not to vote with the State on the belief that something was awry. 

This record does not overcome the "presumption that, under the circumstances, the 

challenged action might be considered sound trial strategy." Cone, 535 U.S. at 689. 

Regardless, even if Medina could demonstrate deficient performance, he cannot 

prove prejudice for two reasons. First, as the lower court found, Medina never showed 

that Dr. Weinstein was available to testify, nor did he provide the substance of any 

other witness' testimony and prove that he or she was available.5 To prevail on an 

ineffective"assistance claim based on counsel's failure to call a witness, that showing 

must be made. Day v. Quarterman, 566 F.3d 527, 538 (5th Cir. 2009); Snow v. 

Sirmons, 474 F.3d 693, 730 n. 42 (10th Cir. 2007); Stewart v. Nix, 31 F.3d 741, 744 

(8th Cir. 1994). And contrary to Medina's assertions, McGough's absence was not 

prejudicial because the defense was not going to call him to testify, and the defense was 

not undermanned because Peale was available and ready to go. 

Second, there is not a reasonable probability that Dr. Weinstein's testimony 

would have altered the outcome of the trial. He would have testified that Medina 

suffers from significant brain dysfunction and a history of severe childhood trauma 

that hindered his ability to "handle the emotional and real life consequences of what 

he experienced by the betrayal ofbis wife." He opined that Medina concluded suicide 

5 Dr. Weinstein was the only potential defense witness who testified at the 
hearing on the motion for a new trial. No other persons, such as Medina's family members, 
provided testimony or affidavits. 
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was the only way out and that he took the lives of his children as part of the suicide 

process. He would have also testified that Medina was not a future danger. However, 

Dr. Weinstein admitted that Dr. Sermefio was the better cultural expert on the topic 

of EI Salvador, where Medina his alleged childhood trauma. He also 

conceded that he had never before testified on future dangerousness. Dr. Weinstein 

agreed that Dr. Jonathan Sorensen, hired by the defense to address the future-

dangerousness issue, would have "a lot more to offer" on the subject than he does. 

With regard to the QEEG, Dr. Weinstein stated he has never had a capital 

murder defendant come back with a normal QEEG test. Dr. Weinstein reluctantly 

admitted that the most recent position paper on QEEG does not recommend its use in 

civil or criminal proceedings, and he agreed that the QEEG should not be used as a tool 

to diagnose brain dysfunction. Moreover, he found that Medina was not mentally 

retarded. And Dr. Weinstein denied that Medina's crime fit into the category of 

"spousal revenge phillicide," i.e., parents who deliberately kill their children to make 

their spouses suffer, 66 RR 133-34, even though Medina's motive was clear. 

The hearing revealed that Dr. Weinstein had a lukewarm educational 

background, had only ever testified for the defense, and was an anti-death penalty 

lecturer. He was opposed to the death penalty "based on all the literature that is 

present and my own personal beliefs." And the State read into the record the following 

finding made by a Colorado judge regarding Dr. Weinstein's objectivity as an expert: 

Dr. Weinstein permits the issue of the death penalty to shape, mold and 
guide his opinions on whether the defendant is mentally retarded. He 
fails to comprehend, or if he does, has flatly rejected his obligation to 
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perform an objective determination as to whether the defendant is 
mentally retarded. The defendant's mental retardation, or lack thereof, 
determines the applicability of the death penalty and not the reverse. Dr. 
Weinstein has chosen the reverse and has abandoned scientific objectivity 
in order to reach the end that he has chosen. 

66 RR 96-97. 

Dr. Weinstein's degrading hypothesis-that this double child murder was merely 

part of a suicide attempt and a result of "the unfaithful behaviors" of Medina's wife-

is not the sort of evidence that should undermine this Court's confidence in the jury's 

answer to the mitigation issue, especially given the doctor's demonstrated bias and the 

horrific facts. See Sonnier v. Quarterman, 476 F.3d 349, 359-60 (5th Cir. 2007) 

(holding that mitigating character evidence not developed and presented by defense 

counsel did not establish a reasonable probability that its introduction would have 

caused jury to assess life sentence for murder of mother and child); Santellsn v. 

Cockrell, 271 F.3d 190,198 (5th Cir. 2001) ("Considering [petitioner's] history in light 

of the horrific nature of this offense, a reasonable court could conclude that there was 

no substantial likelihood that the outcome of the punishment phase would have been 

altered by evidence that he suffered organic brain damage."). Because Medina cannot 

demonstrate ineffectiveness under Strickland, this Court should deny certiorari review. 

III. Medina's Claim That He Was Deprived of "Individualized Sentencing" Is 
Meritless. The Eighth Amendment Requirements Were Satisfied. 

In his last claim, Medina alleges that the circumstances at trial deprived him 

of reliable and individualized capital sentencing under the Eighth and Fourteenth 

Amendments. His allegation is misplaced. Once a defendant is determined to be 
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death-eligible, as Medina was, the Eighth Amendment requirements for death-

selection are satisfied if the procedures "allow the jury to consider the character and 

record of the defendant and the circumstances of the crime." Tui1aepa v. California, 

512 U.S. 967, 972 (1994); see also Saffle v. Parks, 494 U.S. 484, 494 (1990). This Court 

has repeatedly held that the Texas special issues meet these requirements. Penry v. 

Johnson, 532 U.S. 782, 803 (2001) (Penry 11); Johnson v. Texas, 509 U.S. 350, 360-61 

(1993); Franklin v. Lynaugh, 487 U.S. 164, 182 (1988); Jurek v. Texas, 428 U.S. 262, 

276 (1976). Here, Medina is not complaining that he failed to receive the special issues 

or that the sentencing procedures were infirm. Again, he is arguing that the actions 

by the trial court, prosecution, trial counsel, or any combination thereof deprived him 

of a fair trial. Those allegations were addressed above, and Medina is not raising a 

legitimate Eighth Amendment claim. Thus, certiorari review is not warranted. 

CONCLUSION 

For the above reasons, the State respectfully requests that Medina's petition for 

writ of certiorari be denied. 
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