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APPENDIX A 

REL: 03/04/2011 

STATE OF ALABAMA – JUDICIAL DEPARTMENT 
THE SUPREME COURT 

OCTOBER TERM, 2010-2011 

1091760 

Scott Beason et al. v. Bob Riley, Governor of the State 
of Alabama, et al. (Appeal from Montgomery Circuit 
Court: CV-08-1338). 

WISE, Justice. 

 AFFIRMED. NO OPINION. 

 See Rule 53(a)(1) and (a)(2)(F), Ala. R. App. P. 

 Cobb, C.J., and Stuart, Parker, and Shaw, JJ., 
concur. 
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APPENDIX B 

IN THE CIRCUIT COURT OF 
MONTGOMERY COUNTY, ALABAMA 

 
SCOTT BEASON, LARRY 
SPENCER, ALLISON 
SLAPPY, LISA PAYNE 
and MARY AMBRIDGE, 

    Plaintiffs, 

  v. 

BOB RILEY, Governor of 
the State of Alabama, and 
COLONEL J. CHRISTOPHER 
MURPHY, Director of the 
Alabama Department of 
Public Safety, in their 
official capacities, 

    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action 
No. CV-2008-1338 

 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

(Filed May 10, 2010) 

  FINDINGS OF FACT 

1. Plaintiffs filed this litigation against the Honor-
able Bob Riley, Governor of the State of Alabama, 
and Colonel J. Christopher Murphy, Director 
of the Alabama Department of Public Safety, in 
their official capacities seeking a declaratory 
Judgment and injunctive relief. See Plaintiffs’ 
Original Complaint for Declaratory and Injunctive 
Relief (Sept. 3, 2008), hereinafter “Complaint”. 
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2. The Plaintiffs seek “(a) a declaratory judgment 
that Alabama’s policy of offering its Driver’s Li-
cense Examination in languages other than Eng-
lish violates Ala. Const. Art. I, § 36.01; and (b) a 
permanent injunction prohibiting Defendants 
from maintaining any policy that allows candi-
dates for Alabama driver’s licenses to be tested in 
a language other than English.” Complaint at 
¶ 2. 

3. The State Defendants have filed a motion for sum-
mary judgment on the grounds of res judicata. 
See State Defendants’ Motion for Summary Judg-
ment (Jan. 13, 2009); State Defendants’ Brief in 
Support of their Motion for Summary Judgment 
(Jan. 13, 2009). 

4. The Plaintiffs have responded in opposition to 
the State Defendants’ summary judgment mo-
tion. See Plaintiffs’ Brief Opposition to State De-
fendants’ Motion for Summary Judgment (Jan. 
26, 2009). 

5. This Court held a hearing on February 2, 2009. 
Counsel for both parties were present, and ar-
gued the res judicata issue. 

6. This is not the first challenge to Alabama’s policy 
of offering the written portion of the driver’s li-
cense examination in multiple languages. 

7. In May 2005 five plaintiffs (R. W. Cole, J.P. 
Hendrick, Thomas F. Schenzel, Stuart Shipe, 
and Charles Van Brock) filed suit against Bob 
Riley, Governor of the State of Alabama, and 
W.M. Coppage, then the Director of the Alabama 
Department of Public Safety, in their official 
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capacities. Cole v. Riley, Case No. CV-05-1244 
(Montgomery County Circuit Court, Shashy, J.). 

8. The Cole litigation was filed in this Court, and 
the record in that case is subject to judicial no-
tice. Moreover, the State Defendants attached 
a copy of the Cole Complaint and the Court’s 
Order to their brief in support of their motion for 
summary judgment. See State Defendants’ Brief 
in Support of their Motion for Summary Judg-
ment. (Jan. 13, 2009), Exhibit A (Plaintiff ’s Orig-
inal Complaint for Declaratory and Injunctive 
Relief in Cole v. Riley, Case No. CV-05-1244 
(Montgomery County Circuit Court, Shashy, J.)); 
id., Exhibit B (Order in Cole v. Riley, Case No. 
CV-05-1244 (Montgomery County Circuit Court, 
Shashy, J.)). 

9. In the prior litigation, the Cole plaintiffs sought 
“(a) a declaratory judgment that Alabama’s policy 
of offering its driver’s license examination in lan-
guages other than English violates Ala. Const. 
Art. I, § 36.01; and (b) a permanent injunction 
prohibiting Defendants from maintaining any pol-
icy that allows candidates for Alabama driver’s 
licenses to be tested in a language other than 
English.” Cole Complaint at ¶ 2. 

10. On February 2, 2006, on cross-motions for sum-
mary judgment, the Honorable William A. Shashy, 
Circuit Judge for Montgomery County, entered 
summary judgment for the State Defendants and 
against the Cole plaintiffs. See Cole Order. 

11. The Cole plaintiffs appealed Judge Shashy’s 
ruling, and the Alabama Supreme Court affirmed 
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the judgment in favor of the State Defendants. 
Cole v. Riley, 989 So.2d 1001 (Ala. 2007). 

12. The Alabama Supreme Court issued the Cole 
decision on October 19, 2007; an application for 
rehearing was overruled on March 7, 2008. Cole 
v. Riley, 989 So.2d 1001 (Ala. 2007). 

13. The Montgomery County Circuit Court is a court 
of competent jurisdiction. 

14. In the pending litigation the Beason Complaint 
presents the same cause of action as did the Cole 
Complaint. Compare Complaint, esp. ¶ 2, ¶¶ 24-
27 (cause of action), & prayer for relief, with Cole 
Complaint, ¶ 2, ¶¶ 23-25 (cause of action), & 
prayer for relief. 

15. The Cole Complaint alleged that the plaintiffs 
in that litigation were citizens of the State of 
Alabama, and no evidence to the contrary has 
been provided to the Court. 

16. The Beason Complaint alleges that the Plaintiffs 
are citizens of the State of Alabama, and those 
allegations are accepted as true for purposes of 
the State Defendants’ summary judgment mo-
tion. 

17. The individual plaintiffs named in the Cole 
Complaint are not the same individual plaintiffs 
who are presently before this Court. 

18. The Beason Plaintiffs have filed affidavits testify-
ing that “[a]ll of the plaintiffs in Cole are 
strangers to” them, that the Cole plaintiffs have 
never “had an obligation to safeguard [their] 
legal interests in any form” or “been authorized 
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to serve as [their] agent[s],” that the Cole plain-
tiffs “had a legal relationship” with them, and, fi-
nally, that the Cole plaintiffs have never “been 
legally responsible to [them], or accountable to 
[them] in any way” or “possessed the authority to 
represent [their] legal interests.” See Plaintiffs’ 
Brief in Opposition to State Defendants’ Motion 
for Summary Judgment (Jan. 26, 2009), Exhibit 
A (Affidavit of Scott Beason, ¶¶ 4-9); Exhibit B 
(Affidavit of Larry Spencer, ¶¶ 4-9); Exhibit C 
(Affidavit of Allison Slappy, ¶¶ 4-9); id., Exhibit D 
(Affidavit of Mary Ambridge, ¶¶ 4-9); id., Exhibit 
E (Affidavit of Lisa Payne, ¶¶ 4-9). 

 
II. CONCLUSIONS OF LAW 

1. Ala. Const. Art. I, § 36.01, alternatively cited as 
Amendment 509, provides in full: 

 English is the official language of the 
state of Alabama. The legislature shall en-
force this amendment by appropriate legisla-
tion. The legislature and officials of the state 
of Alabama shall take all steps necessary to 
insure that the role of English as the com-
mon language of the state of Alabama is pre-
served and enhanced. The legislature shall 
make no law which diminishes or ignores the 
role of English as the common language of 
the state of Alabama. 

 Any person who is a resident of or doing 
business in the state of Alabama shall have 
standing to sue the state of Alabama to en-
force this amendment, and the courts of rec-
ord of the state of Alabama shall have 



App. 7 

jurisdiction to hear cases brought to enforce 
this provision. The legislature may provide 
reasonable and appropriate limitations on 
the time and manner of suits brought under 
this amendment. 

2. Res judicata is an affirmative defense; it is not 
jurisdictional. Ex parte Beck, 988 So.2d 950, 955 
(Ala. 2007). 

3. “Res judicata is a broad, judicially developed 
doctrine, which rests upon the ground that public 
policy, and the interest of the litigants alike, 
mandate that there be an end to litigation; that 
those who have contested an issue shall be bound 
by the ruling of the court; and that issues once 
tried shall be considered forever settled between 
those same parties and their privies. The prin-
ciple of res judicata fosters reliance on judicial 
action, and tends to eliminate vexation and 
expense to the parties, wasted use of judicial ma-
chinery and the possibility of inconsistent re-
sults.” Hughes v. Martin, 533 So.2d 188, 190 (Ala. 
1988) (internal quotation marks and citations 
omitted). See also Ex parte LCS Inc., ___ So.2d 
___, 2008 WL 5274794, at *2 (Ala. Dec. 19, 2008) 
(quoting Lee L. Saud Constr. Co. v. DPF Archi-
tects, P.C., 851 So.2d 507, 516-17 (Ala. 2002), 
which in turn quotes portions of Hughes, 533 
So.2d at 190). 

4. “The interest of society demands that there be an 
end to litigation, that multiple litigation be dis-
couraged, not encouraged, and that the judicial 
system be used economically by promoting a 
comprehensive approach to the first case tried.” 
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Whisman v. Alabama Power Co., 512 So.2d 78, 81 
(Ala. 1987) (citing Commentary, Issue Preclusion 
in Alabama, 32 Ala.L.Rev. 500 (1981).). 

5. “The purpose of the doctrine of res judicata is to 
prohibit the relitigation of claims, so as not to 
unnecessarily force a defendant to repeatedly in-
cur the expense and trouble of defending him-
self ” Robinson v. Holley, 549 So.2d 1, 3 (Ala. 
1989). 

6. “The essential elements of res judicata are (1) a 
prior judgment on the merits, (2) rendered by a 
court of competent jurisdiction, (3) with substan-
tial identity of the parties, and (4) with the same 
cause of action presented in both actions. If those 
four elements are present, then any claim that 
was, or that could have been, adjudicated in the 
prior action is barred from further litigation.” 
Equity Res. Mgmt., Inc. v. Vinson, 723 So.2d 634, 
636 (Ala. 1998) (citing Dairyland Ins. Co. v. Jack-
son, 566 So.2d 723, 725-26 (Ala.1990).). 

7. The only element of res judicata contested by the 
Plaintiffs in their opposition to the State Defen-
dants’ summary judgment motion is “substantial 
identity of the parties.” See Plaintiffs’ Brief in 
Opposition to State Defendants’ Motion for 
Summary Judgment (Jan. 26, 2009). 

8. “A judgment is on the merits when it amounts to 
a decision as to the respective rights and liabili-
ties of the parties, based on the ultimate fact or 
state of the parties disclosed by the pleadings or 
evidence, or both, and on which the right of re-
covery depends, irrespective of formal, technical, 
or dilatory objections or contentions. Key factors 
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in determining whether a judgment may be con-
sidered as on the merits are that there have been 
notice and an opportunity to be heard. . . .” Mars 
Hill Baptist Church of Anniston, Alabama, Inc. v. 
Mars Hill Missionary Baptist Church, 761 So.2d 
975, 978 (Ala. 1999) (internal quotation marks 
and citations omitted). 

9. The Cole litigation was adjudicated on the mer-
its. Both parties filed motions for summary 
judgment, and Judge Shashy granted the State 
defendants’ motion. See Cole Order, at 1. The 
Alabama Supreme Court affirmed. Cole v. Riley, 
989 So.2d 1001 (Ala. 2007). 

10. Cole was filed in the Montgomery County Circuit 
Court – undeniably a court of competent jurisdic-
tion. Ala. Const. Art. VI, § 139 (Judicial Power); 
Ala. Const. Art, VI, § 142 (Circuit court). Cf. 
AAA Mobile Home Movers, Inc. v. Holmes, 607 
So.2d 236, 238 (Ala.Civ.App. 1992) (“Clearly, the 
Jefferson County Circuit Court, which entered 
the summary judgment denying the appellant’s 
claims, was a court of competent jurisdiction.”). 

11. As to the third element of res judicata, Alabama 
Supreme Court “caselaw requires that there is a 
substantial identity of parties in the two actions. 
Substantial identity requires that the parties be 
identical, sometimes referred to as the mutuality 
of estoppel requirement. An exception is made 
to this requirement for parties in privity with 
a party to the prior action. A party is deemed 
to be in privity with a party to a prior action 
when there is an identity of interest in the subject 
matter of litigation.” Greene v. Jefferson County 
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Comm’n, ___ So.2d ___, 2008 WL 4892051, at *7 
(Ala. Nov. 14, 2008) (internal citations and quota-
tion marks omitted; emphasis added). 

12. A plurality of the Alabama Supreme Court has 
stated that “Judgments can bind persons not 
party (or privy) to the litigation in question 
where the nonparties’ interests were represented 
adequately by a party in the original suit. 
Southwest Airlines Co. v. Texas International Air-
lines, 546 F.2d 84, 94-95 (5th Cir. 1977). A person 
may be bound by a judgment even though not a 
party to a suit if one of the parties to the suit is so 
closely aligned with his interests as to be his vir-
tual representative. Aerojet-General Corporation 
v. Askew, 511 F.2d 710, 719 (5th Cir. 1975).” Cen-
tury 21 Preferred Properties, Inc. v. The Alabama 
Real Estate Comm’n, 401 So.2d 764, 770 (Ala. 
1981) (plurality) (emphasis added). 

13. The Century 21 plurality’s statement of the law 
of res judicata has been adopted by the full 
Alabama Supreme Court, See e.g., Whisman v. 
Alabama Power Co., 512 So.2d 78, 82-83 (Ala. 
1987); Greene [sic] v. Wedowee Hosp., 584 So.2d 
1309, 1315 (Ala. 1991); Gonzalez, LLC v. 
DiVincenti, 844 So.2d 1196, 1203 (Ala. 2002). 

14. Just late last year, the Alabama Supreme Court 
reiterated the principle that the substantial iden-
tity of the parties prong of the res judicata analy-
sis can be satisfied where different parties share 
the same interest; “This Court has stated: ‘ ‘ ‘[A] 
person may be bound by a judgment even though 
not a party to a suit if one of the parties to the 
suit is so closely aligned with his interests as to 
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be his virtual representative.’ ’ ’ Gonzalez, LLC v. 
DiVincenti, 844 So.2d 1196, 1203 (Ala. 2002) 
(quoting Green v. Widower [sic] Hosp., 584 So.2d 
1309, 1315 (1991), quoting other cases).” Greene 
v. Jefferson County Comm’n, ___ So.2d ___, 2008 
WL 4892051, at *8 (Ala. Nov. 14, 2008). 

15. Here, the Cole Plaintiffs and the Beason Plain-
tiffs have the exact same interest: each seeks 
to prevent the Alabama Department of Public 
Safety from continuing to offer the written por-
tion of the Alabama driver’s license examination 
in languages other than English. See Complaint; 
Cole Complaint. 

16. In furtherance of their identical interest, first 
the Cole Plaintiffs and now the Beason Plaintiffs 
have sued the Governor and the Director of the 
Alabama Department of Public Safety seeking a 
declaratory judgment that the practice violates 
Amendment 509 and an injunction prohibiting 
continuation of the practice. See Complaint; Cole 
Complaint. 

17. The identity of interests between the Plaintiffs 
here and the Cole plaintiffs is evident from the 
face of their respective Complaints; any personal 
motivations for pursuing this litigation, e.g., a car 
accident with a non-English speaking driver, are 
irrelevant. 

18. In Greene, the Alabama Supreme Court held that 
the Greene plaintiffs were substantially identi-
cally [sic] to the Black plaintiffs where both sets 
of plaintiffs shared an interest in having a county 
resolution invalidated. Greene, 2008 WL 4892051, 
at *7-*8. 
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19. Applying Greene here, the Plaintiffs have the 
same interest as the Cole Plaintiffs – namely in-
validating Alabama’s policy of giving the written 
portion of the driver’s license test in multiple 
languages – and, therefore, the Plaintiffs are 
substantially identical to the Cole Plaintiffs. 

20. The Plaintiffs’ affidavits do not contest that the 
Plaintiffs have the same interest as the Cole 
Plaintiffs. Instead, the affidavits focus on matters 
that might be relevant if this were a private in-
terest case instead of a public interest case. 

21. The United States Supreme Court has said “It 
is a principle of general application in Anglo-
American jurisprudence that one is not bound by 
a judgment in personam in a litigation in which 
he is not designated as a party or to which he has 
not been made a party by service of process.” 
Hansberry v. Lee, 311 U.S. 32, 40 (1940) (citing 
Pennoyer v. Neff, 95 U.S. 714 (1877); 1 Freeman 
on Judgments, 5th Ed., s 407). 

22. Black’s Law Dictionary defines in personam as 
“Involving or determining the personal rights 
and interests of the parties.” Black’s Law Dic-
tionary 795 (7th ed. 1999). 

23. In Richards v. Jefferson County, 517 U.S. 793 
(1996), it was argued that an occupation tax was 
a public issue – not a personal one – and, as a re-
sult, the requirements of due process were less-
ened. 

24. The Richards Court rejected that particular 
argument on those facts, while recognizing room 
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for the legal distinction. Specifically, the Court 
stated: 

  Our answer requires us to distinguish 
between two types of actions brought by tax-
payers. In one category are cases in which 
the taxpayer is using that status to entitle 
him to complain about an alleged misuse of 
public funds, see, e.g., Massachusetts v. 
Mellon, 262 U.S. 447, 486-489, 43 S.Ct. 597, 
600-601, 67 L.Ed. 1078 (1923), or about other 
public action that has only an indirect impact 
on his interests, e.g., Stromberg v. Board of 
Ed. of Bratenahl, 64 Ohio St.2d 98, 413 
N.E.2d 1184 (1980), Tallahassee v. State ex 
rel. Brunson, 206 Ala. 169, 89 So. 514 (1921). 
As to this category of cases, we may assume 
that the States have wide latitude to establish 
procedures not only to limit the number of 
judicial proceedings that may be entertained 
but also to determine whether to accord a 
taxpayer any standing at all. 

  Because the guarantee of due process is 
not a mere form, however, there obviously 
exists another category of taxpayer cases in 
which the State may not deprive individual 
litigants of their own day in court. By virtue 
of presenting a federal constitutional chal-
lenge to a State’s attempt to levy personal 
funds, petitioners clearly bring an action of 
this latter type. Cf. ibid. (distinguishing be-
tween “public” and “private” actions). . . . 

  Richards, 517 U.S. at 803 (emphasis added). 
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25. The Richards Court further stated: “In any event, 
the Alabama Supreme Court did not hold here 
that petitioners’ suit was of a kind that, under 
state law, could be brought only on behalf of the 
public at large.” Richards v. Jefferson County, 
517 U.S. 793, 805 (1996) (citations omitted). 

26. South Central Bell Telephone Company v. Ala-
bama, 526 U.S. 160 (1999), on which the Plain-
tiffs relied, is also a tax case, and, thus, in 
personam litigation, like Richards, as opposed to 
public issue litigation. 

27. By contrast, this case concerns a public issue: 
whether Alabama’s policy of offering the written 
portion of the driver’s license examination in 
multiple languages complies with Amendment 
509. 

28. Any litigation challenging any policy or practice 
under Amendment 509 is necessarily a public is-
sue case, which is brought on behalf of the public 
at large. This is so because no personal interest 
exists. 

29. In Gonzalez, LLC v. DiVincenti, 844 So.2d 1196, 
1203 (Ala. 2002), the Alabama Supreme Court 
held that “due process protections are diminished 
in cases, such as this one, in which a matter of 
public interest is involved. 

30. Since Richards and South Central Bell, the 
Alabama Supreme Court has continued to apply 
the Century 21 test for substantial identity of the 
parties, Gonzalez, LLC v. DiVincenti, supra, see 
also Greene v. Jefferson County Comm’n, ___ 
So.2d ___, 2008 WL 4892051, at *8 (Ala. Nov. 14, 
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2008) (“In the Black litigation, the subclass of 
Jefferson County deputies and the subclass of 
Jefferson County employees had an identical in-
terest in seeking the invalidation of the resolution 
because, under the terms of the resolution, mem-
bers of both subclasses would have been required 
to forfeit certain discretionary benefits in order to 
opt back into the retirement system. Therefore, 
the third element of res judicata is met in this 
case because the parties in this ease are substan-
tially identical to the parties involved in the 
Black litigation.”) (emphasis added; footnote 
omitted). 

31. The Plaintiffs argue that application of the doc-
trine of res judicata to this case would essentially 
read out of Amendment 509 that portion which 
states: “Any person who is a resident of or doing 
business in the state of Alabama shall have 
standing to sue the state of Alabama to enforce 
this amendment. . . .” (emphasis added). This po-
sition is not well-founded. Amendment 509’s 
grant of standing was necessary to allow any 
challenges to be brought pursuant to the Amend-
ment at all, since the aspiring plaintiff ’s will not 
have suffered any injury. It is not inconsistent for 
a plaintiff with standing to nonetheless be pre-
cluded from proceeding with litigation based on 
res judicata. 

32. For the foregoing reasons, this Court concludes 
that the Plaintiffs here have the same identical 
interest as that asserted by the Cole Plaintiffs in 
the earlier litigation, and, therefore, these Plain-
tiffs are substantially identical to the Cole Plain-
tiffs. The third element of res judicata is met. 
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33. Turning to the fourth element of res judicata, “In 
Alabama [i]t is well-settled that the principal test 
for comparing causes of action [for the applica-
tion of res judicata] is whether the primary right 
and duty or wrong are the same in each action. 
Res judicata applies not only to the exact legal 
theories advanced in the prior case, but to all 
legal theories and claims arising out of the 
same nucleus of operative facts. The question 
is whether the same evidence substantially 
supports both actions.” Old Republic Ins. Co. v. 
Lanier, 790 So.2d 922, 928 (Ala. 2000) (internal 
quotation marks and citations omitted; altera-
tions by the Court). 

34. Cole and Beason each concern a constitutional 
challenge to the policy of offering the written por-
tion of the Alabama driver’s license test in lan-
guages other than English, and both suits base 
that challenge in Amendment 509 to the Alabama 
Constitution, codified as Ala. Const. Art. I, 
§ 36.01. Compare Cole Complaint at ¶ 2 (“ . . . 
Plaintiffs seek (a) a declaratory judgment that 
Alabama’s policy of offering its driver’s license 
examination in languages other than English vio-
lates Ala. Const. Art. I, § 36.01; and (b) a perma-
nent injunction prohibiting Defendants from 
maintaining any policy that allows candidates 
for Alabama driver’s licenses to be tested in a 
language other than English.”) with Beason 
Complaint at ¶ 2 (“ . . . Plaintiffs seek “(a) a 
declaratory judgment that Alabama’s policy of of-
fering its Driver’s License Examination in lan-
guages other than English violates Ala. Const. 
Art. I, § 36,01; and (b) a permanent injunc- 
tion prohibiting Defendants from maintaining 
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any policy that allows candidates for Alabama 
driver’s licenses to be tested in a language other 
than English.”). 

35. The Cole and Beason Complaints are substan-
tially similar, and the fundamental claims indis-
tinguishable. Compare Cole Complaint, generally 
with Beason Complaint, generally. This is more 
than sufficient under Old Republic, supra. Obvi-
ously, Beason is a second bite at the apple, and 
the fourth element of res judicata is met. 

36. The Cole litigation constitutes “(1) a prior judg-
ment on the merits, (2) rendered by a court of 
competent jurisdiction, (3) with substantial iden-
tity of the parties, and (4) with the same cause 
of action presented” there as in the case at bar. 
Equity Resources Mgmt., Inc. v. Vinson, 723 So.2d 
634, 636 (Ala. 1998) (citing Dairyland Ins. Co. 
v. Jackson, 566 So.2d 723, 725-26 (Ala.1990).). 
For this reason, res judicata applies, see id., and 
the State Defendants should be spared from “re-
peatedly incur[ring] the expense and trouble of 
defending [themselves],” Robinson v. Halley, 549 
So.2d 1, 3 (Ala. 1989). 

37. The State Defendants have adequately supported 
their summary judgment motion and met their 
burden of proof. Combined with the filings in the 
present case and the Alabama Supreme Court’s 
published decision in Cole v. Riley, the State De-
fendants’ exhibits support a finding that the four 
prongs of res judicata have been met. 
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It is therefore ORDERED, ADJUDGED and DE-
CREED that Summary Judgment is hereby entered 
in favor of the State Defendants on all claims. 

DONE this 10th day of May 2010. 

 /s/ Johnny Hardwick
  JOHNNY HARDWICK

CIRCUIT JUDGE 
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APPENDIX C 

IN THE SUPREME COURT OF ALABAMA 

[SEAL] 

May 6, 2011 

1091760 Scott Beason et al. v. Bob Riley, Governor 
of the State of Alabama et al. (Appeal from Montgom-
ery Circuit Court: CV-08-1338). 

 
CERTIFICATE OF JUDGMENT 

 WHEREAS, the ruling on the application for 
rehearing filed in this case and indicated below was 
entered in this cause on May 6, 2011: 

Application Overruled. No Opinion. Wise, J. – 
Cobb, C.J., and Stuart, Parker, and Shaw, JJ., concur. 

 WHEREAS, the appeal in the above referenced 
cause has been duly submitted and considered by the 
Supreme Court of Alabama and the judgment indi-
cated below was entered in this cause on March 4, 
2011: 

Affirmed. No Opinion. Wise, J. – Cobb, C.J., 
and Stuart, Parker, and Shaw, JJ., concur. 

 NOW, THEREFORE, pursuant to Rule 41, Ala. 
R. App. P., IT IS HEREBY ORDERED that this 
Court’s judgment in this cause is certified on this 
date. IT IS FURTHER ORDERED that, unless other-
wise ordered by this Court or agreed upon by the 
parties, the costs of this cause are hereby taxed as 
provided by Rule 35, Ala. R. App. P. 
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 I, Robert G. Esdale, Sr., as Clerk of the 
Supreme Court of Alabama, do hereby certify 
that the foregoing is a full, true, and correct 
copy of the instrument(s) herewith set out as 
same appear(s) of record in said Court. 

 Witness my hand this 6th day of May, 2011. 

 /s/ Robert G. Esdale, Sr.
  Clerk, Supreme Court of Alabama
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APPENDIX D 

NO. 1091760 
IN THE SUPREME COURT OF ALABAMA 

SCOTT BEASON, LARRY SPENCER, ALLISON 
SLAPPY, LISA PAYNE, and MARY AMBRIDGE, 

Appellants, 
vs. 

ROBERT BENTLEY, Governor of the State of  
Alabama, and COLONEL F.A. “BUBBA” BINGHAM,

Director of the Alabama Department of 
Public Safety, in their official capacities, 

Appellees. 

ON DIRECT APPEAL FROM 
THE CIRCUIT COURT OF 

MONTGOMERY COUNTY, ALABAMA 

BRIEF IN SUPPORT OF APPLICATION  
FOR REHEARING BY APPELLANTS 

(Filed Apr. 1, 2011) 

Shannon L. Goessling 
Ga. Bar No. 298951 
(adm. pro hac vice) 
SOUTHEASTERN LEGAL 
 FOUNDATION, INC. 
2255 Sewell Mill Road, Ste. 320 
Marietta, Georgia 30062 
Tel. 770-977-2131 
Fax 770-977-2134 
shannon@southeasternlegal.org 

D.M. Samsil 
Ala. Bar No. 
asb3966a64d 
LAW OFFICE 
 OF D.M. SAMSIL 
P.O. Box. 610369 
Birmingham, Alabama
 35261 
Tel. 205-836-4365 
samsil@bellsouth.net 

ATTORNEYS FOR APPELLANTS 

April 1, 2011 
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[1] ARGUMENT 

I. State Defendants Did Not Meet Their 
Burden As Movants On Summary Judg-
ment To Show The Circuit Court The Ab-
sence Of A Genuine Issue Of Material 
Fact. 

 The Circuit Court did not properly apply or 
analyze State Defendants’ required showing as mo-
vants on motion for summary judgment under Ala. R. 
Civ. P. 56. The Court’s Order recited language from 
the Residents’ complaint (C. 570, 572, 577, 582) and 
superficially addressed the elements of State Defen-
dants’ res judicata defense (C. 573-78, 581-82), but 
did not address its analysis to the dispositive rules in 
Alabama governing the sufficiency and presentation 
of evidence when a motion for summary judgment is 
pending. (C. 570-82). Rule 56 provides that, to proper-
ly grant a motion for summary judgment; the trial 
court must determine: 1) that there is no genuine 
issue of material fact; and, 2) that the moving party is 
entitled to judgment as a matter of law. State De-
fendants were not entitled to summary judgment 
because they failed to produce evidence indicating no 
issue of material fact existed. (C. 520-21, 525, 543, 
545-47). Moreover, the Residents’ affidavits demon-
strated a genuine issue of material fact on the issue 
raised by State Defendants’ Motion: whether privity 
existed [2] between the prior and instant Plaintiffs, 
which is res judicata’s third prong (C. 181-240). 

 Rule 56, Ala. R. Civ. P., supplies firm guidelines 
as to the form and process of presenting facts on a 
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motion for summary judgment as well. Specifically, 
Rule 56(c) demands that State Defendants’ Motion for 
Summary Judgment “shall be supported by a narra-
tive summary of what the movant contends to be the 
undisputed material facts”1. Id. State Defendants’ 
narrative summary merely recited the procedural 
history of Cole v. Riley, 989 So. 2d 1001 (Ala. 2007), 
the names of both sets of plaintiffs, language used in 
the Cole and Beason complaints, and the judgment 
rendered in Cole. (C. 129-31). However, the mere 
names of the plaintiffs, the complaints, and the Cole 
judgment order were neither disputed by the Resi-
dents nor sufficient for the Circuit Court’s inquiry 
into the elements of res judicata. (See American Trust 
Corp. v. Champion 793 So.2d 811 (Ala. Civ. App. 
2001), holding that, upon review of application of res 
judicata by summary judgment standards, the court 
need not reach the sufficiency of the evidence offered 
by plaintiff, [3] because defendants’ evidence – the 
complaint and judgment in a former case – was 
insufficient to establish the third element of res 
judicata and failed to satisfy defendants’ burden on 
summary judgment.) 

 The party asserting a res judicata defense has 
the burden of proving it. Lloyd Noland Found., Inc. v. 
HealthSouth Corp., 979 So.2d 784, 791 (Ala. 2007). 

 
 1 “A ‘genuine issue of material fact’ is a factual issue that is 
‘outcome determinative;’ . . . the resolution of that fact will 
establish or eliminate a claim or defense.” Gilmore v. Shell Oil 
Co., 613 So. 2d 1272, 1274 (Ala. 1993). 
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‘If the movant [on summary judgment] has 
the burden of proof at trial, the movant must 
support his motion with credible evidence, 
using any of the materials specified in Rule 
56(c), Ala. R. Civ. P. (“pleadings, depositions, 
answers to interrogatories, and admissions 
on file, together with the affidavits”). The 
movant’s proof must be such that he would 
be entitled to a directed verdict if this evi-
dence was not controverted at trial.’ 

Ex parte General Motors Corp., 769 So.2d 903, 908 
(Ala. 1999), (quoting Berner v. Caldwell, 543 So.2d 
686, 691 (Ala. 1989) (Houston, J., concurring special-
ly)); (C. 87). State Defendants did not gather sworn 
affidavits or any other discovery materials purporting 
to show that the Cole plaintiffs had substantial 
identity with the Residents. (C. 128-36). As in Ameri-
can Trust Corp., the grant of summary judgment in 
the instant case therefore required an improper 
inference by the Circuit Court of material facts not 
shown by the evidence before it, i.e., a substantive 
relationship [4] between the plaintiffs. Having failed 
to make a prima facie showing that they were enti-
tled to summary judgment as a matter of law, State 
Defendants could not shift that burden to the Resi-
dents, and their Motion should have been denied. 
Stewart v. Brinley, 902 So.2d 1, 8 (Ala. 2004); (C. 
587). 
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II. State Defendants Did Not Rebut The 
Residents’ Evidence On The Four Essen-
tial Prongs Of Res Judicata. 

 State Defendants know that all four elements of 
res judicata are conjunctive; each element is distinct 
and indispensable. Their motion recites: “If those four 
elements are present, then any claim that was, or 
that could have been, adjudicated in the prior action 
is barred from further litigation.”2 Equity Resources 
Management, Inc. v. Vinson 723 So.2d 634, 636 (Ala. 
1998), citing Dairyland Ins. Co. v. Jackson, 566 So.2d 
723, 725-26 (Ala. 1990); (C. [5] 121). In Alabama, 
element three of res judicata requires the movant to 
show “the parties, or those in privity with them, [are] 
of such a relationship to the parties in the subsequent 
action as to entitle them to the benefits and/or bur-
dens of the prior litigation . . . ” Morris v. Cornerstone 
Propane Partners, 884 So.2d 796, 797 (Ala. 2003). As 

 
 2 The Residents acknowledged all four elements in their 
brief opposing res judicata, (C. 172, 524, 545, 587), but concen-
trated their response on “substantial identity,” the third prong, 
to focus the Circuit Court’s attention on the most obvious 
deficiency in State Defendants’ Motion. (C. 172, 524-25, 545, 
588). 
 Rule 4(a)(3) of the Alabama Rules of Appellate Procedure 
(1977) provides that “any error or ground of reversal or modifi-
cation of a judgment or order which was asserted in the trial 
court may be asserted on appeal without regard to whether such 
error or ground has been raised by motion in the trial court 
under Rule 52(b) [Findings by the Court, (b) Amendment] or 
Rule 59 [New trials; Amendment of Judgments] of the ARCP.” 
State v. Long, 344 So. 2d 754, 757 (Ala. 1977). 
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for element four, “same cause of action,” Old Republic 
Ins. Co. v. Lanier, 790 So.2d 922, 928 (Ala. 2000), held 
a trial court must determine that “two successive 
suits seek recovery for the same injury,” regardless of 
the legal theories under which the claim is presented; 
the “nucleus of operative facts” which gives rise to the 
claim must be the same in two successive suits – “the 
same evidence substantially support[ing] both ac-
tions” – to show the cause of action is also the same. 
Id. Nonmovants are required under Rule 56 (address-
ing summary judgment, read in conjunction with the 
“substantial evidence rule” (§ 12-21-12, Ala. Code 
1975), (See Bass v. SouthTrust Bank of Baldwin 
County, 538 So.2d 794, 797-98 (Ala. 1989)) to present 
“substantial evidence,” i.e., “evidence of such weight 
and quality that fair-minded persons in the exercise 
of impartial judgment can reasonably infer the exist-
ence of [6] the fact sought to be proved.” West v. 
Founders Life Assurance Co. of Florida, 547 So.2d 
870, 871 (Ala. 1989); (C. 432). On summary judgment, 
the court must view the record in a light most favora-
ble to the nonmovant and must resolve all reasonable 
doubts against the movant. System Dynamics Int’l v. 
Boykin, 683 So. 2d 419, 420 (Ala. 1996). 

 In response to State Defendants’ Motion, the 
Residents established a genuine issue of material fact 
as to the third element of res judicata – substantial 
identity of the parties – by submitting affidavits from 
each Resident demonstrating they had no special 
relationship, legal or otherwise, with any of the Cole 
plaintiffs, which State Defendants did not disprove 
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and which remains undisputed. (C. 181-240, 573). As 
discussed, supra, State Defendants made no factual 
showing of substantial identity between the parties 
and essentially disregarded the Residents’ evidence 
without disproving it. 

 In addition, the Circuit Court allowed State 
Defendants to supply the same insufficient “evidence” 
offered for the third element of res judicata to also 
satisfy their burden on the fourth prong, “same cause 
of action.” (C. 581-82). Reinserting the unchanged 
assertions from the third element [7] of their affirma-
tive defense, State Defendants asserted that the 
fourth element of res judicata is also satisfied, merely 
because both the Cole plaintiffs and the Residents 
challenged the current ADPS multi-language policy, 
both relied on Art I., § 36.01, and both sought the 
same declaratory and injunctive relief. Id. But, while 
the legal basis for the claims in both Cole and Beason 
is the right to sue provided in Amendment 509 to 
enforce its provisions, whether the same evidence 
supports both Cole and Beason is a factual matter 
which, on motion for summary judgment, should have 
been analyzed by the Circuit Court. Old Republic, 
790 So. 2d at 928. The Residents offered unique 
additional evidence in the form of expert affidavits 
which had not been before the court in Cole. (C. 8-16, 
241-272). State Defendants, meanwhile, made no 
effort to show what the unifying operative facts were, 
relying again upon the Circuit Court to improperly 
infer facts that were adequately contradicted and 
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were the movant’s burden to prove on summary 
judgment. (C. 135, 582).3 

 [8] State Defendants should have been required 
by the Circuit Court to overcome the Residents’ 
evidence in order to prevail on summary judgment, 
but they were not; yet, the Circuit Court granted 
summary judgment without analysis of the factual 
basis for its ruling.4 (C. 573). Unfortunately for State 
Defendants, reciting court filings is not even marginally 

 
 3 While this Court may affirm a trial court on any valid 
legal grounds presented by the record, that rule of deference does 
not apply “where a summary judgment movant has not asserted 
before the trial court a failure of the nonmovant’s evidence on an 
element of a claim or defense and therefore has not shifted the 
burden of producing substantial evidence in support of that 
element.” Warren v. Hooper, 984 So.2d 1118, 1121 (Ala. 2007). 
 4 “Rule 52(b) . . . in addition to providing a procedure for the 
post-trial amendment of findings and judgments . . . contains a 
provision allowing a party to make an appellate attack on the 
sufficiency of the evidence without having first raised the issue 
at the trial level. See 2 C. Lyons, Jr., Alabama Practice: Alabama 
Rules of Civil Procedure Annotated, p. 255 (1973). The rule 
expressly authorizes an appellate challenge of the sufficiency of 
the evidence to support the trial court’s findings, notwithstand-
ing a party’s failure to raise that question in the trial court by 
way of an objection to the findings, a motion to amend them, a 
motion for a new trial, or a motion for judgment.” Ex parte 
Vaughn, 495 So.2d 83, 86 n.4 (Ala. 1986). Objections from State 
Defendants notwithstanding, (Defs.’ Br. at 22) the Residents are 
entitled to expose the deficiency of evidence on which the Circuit 
Court relied in reaching its decision, under Ala. R. Civ. P. 52. 
“The trial court’s ruling on the sufficiency of the evidence is 
implicit in a decree in which the trial judge is the trier of the 
facts.” 495 So. 2d at 87. 
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sufficient for the factual showing necessary to apply 
res judicata on a summary judgment motion.5 

 
[9] III. State Defendants’ Res Judicata Defense 

Was Premised Upon Obsolete Case Law, 
Which Mis-Characterized Their Re-
quired Showing To The Circuit Court. 

 State Defendants, in support of their Motion for 
Summary Judgment, argued that the Cole plaintiffs 
acted as “virtual representatives” for the Residents, 
(C. 133, 506-7), and, in fact, earlier cases once held 
that privity could be satisfied merely by sharing the 
same “interests” with a later plaintiff seeking the 
same relief. Century 21 Preferred Properties, Inc. v. 
The Alabama Real Estate Comm’n, 401 So. 2d 764, 
770 (Ala. 1981). (C. 506-7, 530, 551, 588). In its Order, 
the Circuit Court adopted State Defendants’ virtual 
representation argument by citing to the outdated 
Century 21 plurality. (C. 576). But that 1981 holding 
and similar cases are in conflict with Taylor v. 
Sturgell, 553 U.S. 880 (2008), in which the United 
States Supreme Court held the connection between 
two sets of plaintiffs must plainly be a legal one,6 (C. 

 
 5 “Res judicata is not where a proposition has been affirmed 
or denied in the pleadings, but where it has been fully investi-
gated and tried.” Hughes v. Martin, 533 So. 2d 188, 191 (Ala. 
1988) (quoting 2 Black on Judgments § 614, p. 936 (1902)). 
 6 “Representative suits with preclusive effect on nonparties 
include properly conducted class actions, see Martin, 490 U.S. at 
762, n.2, (citing Fed. Rule Civ. Proc. 23), and suits brought  
by trustees, guardians, and other fiduciaries, see Sea-Land 

(Continued on following page) 
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529-30, 554, [10] 594); with Richards v. Jefferson 
County Alabama, 517 U.S. 793, 801-2 (1996), where 
the Supreme Court rejected a defendant’s argument 
that two legally unrelated plaintiffs were “substan-
tially similar” although both shared an interest in 
invalidating a tax scheme (C. 528-29); and, with S. 
Cent. Bell Tel. Co. v. Alabama, 526 U.S. 160, 168 
(1999), in which the Supreme Court denied that later 
plaintiffs’ notice of a prior suit satisfies the substan-
tial identity requirement of res judicata. (C. 528-29). 
In addition, this Court, in Morris v. Cornerstone 
Propane Partners, L.P., 884 So.2d 796 (Ala. 2003), 
abandoned “virtual representation” as applied in the 
instant case, clarifying Alabama’s application of the 
doctrine as requiring “privity between the parties to 
the earlier and the subsequent litigation.” Id. at 799; 
(C. 525-27). Particularly distressing is the Circuit 
Court’s reliance upon Greene v. Jefferson County 
Comm’n, 13 So.3d 901 (Ala. 2008), since it is easily 
distinguishable from the instant case, if the Court 
had simply compared the factual basis of the Greene 
plaintiffs’ claim to the Residents’. In Greene, the later 
plaintiffs had all been [11] members of an earlier 
class action; class membership is a legal relationship 
sufficient under Taylor for the application of res 
judicata. (C. 594). 

 
Services, Inc. v. Gaudet, 414 U.S. 573, 593 (1974). See also 1 
Restatement § 41.” Taylor, 553 U.S. at 895. 
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 The Taylor Court unequivocally rejected common 
law “virtual representation” as a basis for applying 
res judicata, substituting six “exceptions” to the due 
process canon against nonparty preclusion. 553 U.S. 
at 893-95. The two Taylor exceptions applicable to the 
instant case are the limited circumstances in which a 
nonparty may be bound to an earlier judgment be-
cause she was adequately represented by someone 
with the same interests, and, when a “special statuto-
ry scheme” expressly forecloses successive litigation 
by nonlitigants, subject to due process.7 Id. For “ade-
quate” representation of a nonparty, the Taylor Court 
said, “at a minimum,” (1) the nonparty’s and repre-
sentative party’s interests must be aligned; (2) either 
the representative party must have understood 
herself to be acting in a representative capacity or the 
original court must have taken care to protect the 
nonparty’s interests; [12] and (3) the nonparty alleged 
to have been represented must have had notice of the 
original suit. Id. at 900. These elements are conjunc-
tive; all three are required for adequate representa-
tion under Taylor. Yet, State Defendants merely 
asserted again that the Cole plaintiffs and the Resi-
dents have the same interest because their prayer for 
relief is the same, and because they have brought suit 
under the same constitutional amendment, (C.507-8), 

 
 7 Consequently, Taylor is the controlling law as to State 
Defendants’ res judicata defense and the “public law” argument, 
adopted by the Circuit Court when it improperly discounted the 
Residents’ sworn affidavits disputing privity, discussed infra. 
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without proof, under Taylor, that the Cole plaintiffs 
consciously acted on behalf of any of the Residents or 
that the Residents were given notice of the prior suit 
or that the court in Cole considered the interests of 
any future plaintiffs. Likewise, the Circuit Court 
failed even to mention Taylor v. Sturgell in its Order 
(C. 570-82) and characterized Richards and S. Cent. 
Bell as inapplicable “in personam” actions. (C. 578-
79). Nevertheless, the Taylor elements called for a 
factual showing and analysis. State Defendants 
avoided mandatory application of controlling law by 
failing to present it to the Circuit Court, and the 
Court erred by ignoring the Residents’ presentation of 
relevant precedents. 

 
[13] IV. The Circuit Court Misapplied Control-

ling Principles Of Law To Deny The 
Residents Their Due Process Under An 
Erroneous “Public Law” Exception. 

 State Defendants’ Motion for Summary Judg-
ment and subsequent filings with this Court stressed 
their theory that, when a person sues the government 
and the remedy confers a benefit only to the public, 
no private interest accrues, and a nonparticipating 
nonparty with no legal relationship to the prior suit 
can be denied due process. (C. 134, Defs.’ Br. at 47-9). 
The Circuit Court’s Order adopted State Defendants’ 
“public law virtual representation” notion, relying 
upon an excerpt from Richards v. Jefferson County 
Alabama, which states in part: 



App. 36 

As to this category of cases [i.e., public issue 
actions], we may assume that the States 
have wide latitude to establish procedures 
not only to limit the number of judicial pro-
ceedings that may be entertained but also to 
determine whether to accord a taxpayer any 
standing at all. 

517 U.S. 793, 803 (parenthetical added). Based upon 
the excerpt from Richards and Gonzales, LLC v. 
DiVicenti, 844 So. 2d 1196, 1203 (Ala. 2002), the 
Circuit Court held that “litigation challenging any 
policy or practice under Amendment 509 is necessari-
ly a public issue case, which is brought on behalf of 
the public at large” and that “due process protections 
are diminished in cases, such as this [14] one.” (C. 
579-80). With diminished due process protections, the 
Residents were found to have the same interest as 
the Cole plaintiffs and to be precluded from prosecut-
ing their action by res judicata. (C. 581). This ruling 
was a misinterpretation of Richards and a misappli-
cation of diminished due process protections; more-
over, it completely ignored the Supreme Court’s 
subsequent clarification of the same language in 
Taylor v. Sturgell and Taylor’s clarification of the 
proper standard for nonparty preclusion in public 
issue actions, specifically: 

[W]e said in Richards only that, for the type 
of public-law claims there envisioned, states 
were free to adopt procedures limiting repeti-
tive litigation. See 517 U.S. at 803, 116 S. Ct. 
1761, 135 L. Ed. 2d 76. In this regard, we  
referred to instances in which the first  
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judgment foreclosed successive litigation by 
other plaintiffs because, “under state law 
[the suit] could be brought only on behalf of 
the public at large.” Id. at 804, 116 S.Ct. 
1761, 135 L. Ed. 2d 76. 

. . . n12 Nonparty preclusion in such cases 
ranks under the sixth exception described 
above: special statutory schemes that ex-
pressly limit subsequent suits. See supra, at 
___, 171 L. Ed. 2d, at 170. 

553 U.S. 880, 903 (U.S. 2008). Richards also held, in 
rejecting application of state law res judicata in that 
case, that the Alabama Court had not found the 
earlier suit  to be of a kind “that, under state law, 
could only be [15] brought on behalf of the public at 
large.” 517 U.S. at 793. Likewise, Amendment 509 by 
its terms does not limit actions for its enforcement to 
lawsuits on behalf of the public at large, and it in no 
way limits subsequent suits filed by non-parties 
requesting precisely the same relief from proceeding 
to trial. Furthermore, the State legislature has pro-
vided a mechanism whereby successive suits can be 
minimized: Ala. R. Civ. P. Rule 23’s provision for class 
action certification. Yet, no motion for class certifica-
tion was made in the Cole litigation or the instant 
case, and State Defendants may not now avail them-
selves of the immunization from successive suits that 
certification might have afforded them here. Morris 
884 So. 2d at 800. The Circuit Court should have 
relied upon existing, relevant state law in deciding 
whether to apply the Richards public law distinction; 
if it had, the absence of a “statutory scheme” to 
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foreclose or limit litigation under Amendment 509 
would have counseled against imposing a judicial 
remedy requiring collective negotiation of individual 
constitutional rights. 
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[1] Application for Rehearing 

 On March 4, 2011, this Court, Wise, J. with Cobb, 
C.J., and Stuart, Parker, and Shaw, JJ., concurring, 
issued a decision affirming without opinion the 
Circuit Court’s judgment as a matter of law. 

 
Statement of Grounds for Reversing  
Decision to Affirm Without Opinion  

 Declining to hear oral arguments on an im-
portant constitutional matter within its jurisdiction, 
this Court affirmed without opinion a decision of the 
Montgomery County Circuit Court granting summary 
judgment on grounds of res judicata to Defendants 
Governor Robert Bentley and Colonel F.A. “Bubba” 
Bingham (“State Defendants”), who are charged by 
residents of the State of Alabama with having failed 
to perform their affirmative duty to uphold and 
enforce the Alabama Constitution, as amended. (C. 
10). Appellants and residents of Alabama, Scott 
Beason, Larry Spencer, Allison Slappy, Lisa Payne, 
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and Mary Ambridge (“Residents”) brought suit 
against the Governor and the Director of the Alabama 
Department of Public Safety (“ADPS”), in their offi-
cial capacities (“State”), for violation of Ala. Const. 
Art. I, § 36.01 (“Amendment 509”), a popularly rati-
fied and fully enforceable amendment to the [2] 
Alabama Constitution, which commands state offi-
cials to “insure the role of English” and prohibits 
them from “diminish[ing] or ignor[ing] the role of 
English” as the state’s common language, by “all 
steps necessary” to achieve that purpose. (C. 10). 

 The instant appeal involves a case arising from 
the Residents’ authority under Amendment 509 to 
compel enforcement by State officials of English as 
the official language of the State. Summary judgment 
was improper because State Defendants failed to 
meet their burden of production on summary judg-
ment under Ala. R. Civ. P. Rule 56 and failed to make 
the requisite showing on all four elements of the res 
judicata affirmative defense asserted in their motion, 
and because no evidence exists that will support a 
proper application of res judicata under precedents of 
the United States Supreme Court and this Court. 
Specifically, the Residents respectfully submit that 
the Circuit Court’s grant of summary judgment to 
State Defendants was in error, and this Court’s 
decision to affirm without opinion should be reversed, 
because (1) the Circuit Court improperly failed to 
hold State Defendants to their burden as movants on 
summary judgment of producing [3] evidence estab-
lishing the elements of their own affirmative defense 
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and of proving the absence of an issue of material 
fact; (2) State Defendants produced no evidence 
establishing substantial identity of the parties, the 
third essential element of res judicata in Alabama;  
(3) the Circuit Court did not require State Defendants 
to answer the Residents’ affidavits, rendering a 
finding of substantial identity between the parties as 
a matter of law unfeasible and creating a genuine 
issue of material fact; and, (4) the Circuit Court’s 
order did not apply dispositive federal and state law 
governing non-party preclusion and res judicata, and 
the order misapplied federal and state law distin-
guishing public interest and private interest lawsuits. 

 
Alabama Voters Adopted Amendment 509  

 On July 13, 1990, the voters of the State of Ala-
bama, with 88% approval, ratified Amendment 509, 
which provides: 

English is the official language of the state of 
Alabama. The legislature shall enforce this 
amendment by appropriate legislation. The 
legislature and officials of the state of Ala-
bama shall take all steps necessary to insure 
that the role of English as the common lan-
guage of the state of Alabama is preserved 
and enhanced. The legislature shall make no 
law which diminishes or ignores the role of 
English as the common language of the state 
of Alabama. 

[4] Any person who is a resident of or doing 
business in the state of Alabama shall have 
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standing to sue the state of Alabama to en-
force this amendment, and the courts of rec-
ord of the state of Alabama shall have 
jurisdiction to hear cases brought to enforce 
this provision. The legislature may provide 
reasonable and appropriate limitations on 
the time and manner of suits brought under 
this amendment. 

Ala. Const. Art. I, § 36.01. (C. 17) By its terms, 
Amendment 509 gives “any person” residing or doing 
business in Alabama, without restriction of time or 
manner, standing to demand its enforcement in the 
courts of this State. Only the legislature is authorized 
to limit suits under the Amendment, i.e., to declare 
that “any person” is a terminable class or set, or that 
enforcement under the Amendment should become 
fixed upon the occurrence of an event or the passage 
of time. Therefore, judicially-created doctrines for 
limiting access to the courts must be strictly con-
strued and not used to usurp or substitute “reasona-
ble and appropriate limitations” by the Alabama 
legislature under Amendment 509. (C. 17). 

 The appeal before this Court requires attention 
to Amendment 509’s purposes and provisions, but the 
Residents do not assert that the Amendment’s grant 
of standing insulates any plaintiff from the preclusive 
effects of res [5] judicata or of summary judgment, 
properly applied. Rather, the Residents appeal to this 
Court to correct the Circuit Court’s improper appli-
cation of those traditionally rigorous and well- 
defined procedural devices, given the constitutional 
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importance of the parties’ underlying claims and the 
evident intent of Alabama voters to reserve for them-
selves broad power to see their policy choices defend-
ed in this State’s courts. 

 The Residents submit that the doctrine of res 
judicata, as applied by the Circuit Court, was errone-
ously employed to deny proper and legitimate plain-
tiffs their rightful opportunity to present evidence on 
an important matter of constitutional import. At a 
minimum, the Residents, as well as future persons 
eligible to bring a claim under Amendment 509, 
would benefit from a cogent opinion from this Court. 

 
Statement of Facts  

I. ADPS English-only Policy 

 Prior to 1990, ADPS offered the Alabama driver’s 
license examination in fourteen languages. (C. 11, 
62). In direct response to the enactment of Amend-
ment 509, however, ADPS changed its policy of multi-
lingual testing [6] and began administering the 
examination exclusively in English, in order to com-
ply with Amendment 509’s “preserve and enhance” 
mandate to State officials. Id.  

 
II. Sandoval v. Hagan, Eleventh Circuit Court 

of Appeals 

 In 1996, a group of non-English-speaking  
Alabama residents sued ADPS, alleging that the 
State’s policy of giving its driver’s license examination 
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exclusively in English discriminated against certain 
individuals on the basis of their national origin, in 
violation of Title VI of the Civil Rights Act of 1964, 42 
U.S.C. § 2000d et seq. (C. 141). Defending the State of 
Alabama, then-Alabama Attorney General William 
Pryor argued that the State’s policy of administering 
the driver’s license examination exclusively in English 

not only . . . compl[ied] with the require-
ments of Amendment 509 and not only did it 
avoid the demeaning assumption that adult 
residents of the State were unable to learn 
English when they put their mind to it, but it 
also had the virtue of advancing public safety 
. . . An ability to understand road signs, to-
gether with an ability to communicate with 
law enforcement and medical personnel, all 
support requiring Alabama drivers to be flu-
ent in English . . .  

(C. 141) The State of Alabama further argued that 
Alabama also contended that, because few, if any, 
ADPS employees are fluent in a foreign language, 
ADPS must rely on outside [7] entities to monitor and 
grade foreign language examinations, increasing the 
potential for fraud. (C. 142). 

 In 1998, a federal district court held that Ala-
bama’s policy of conducting its driver’s license exami-
nation exclusively in English violated Title VI by 
discriminating on the basis of national origin. Id. 



App. 47 

Following that ruling, then-Governor Don Siegelman1 
changed the state’s policy so that the driver’s license 
examination was given in multiple languages. (C. 11, 
142). The Eleventh Circuit Court of Appeals affirmed 
the trial court’s ruling. (C. 142). 

 
III. U.S. Supreme Court Reversed Alexander 

v. Sandoval  

 The State of Alabama appealed the Eleventh 
Circuit’s decision in Sandoval to the United States 
Supreme Court. (C. 143). An amicus curiae brief filed 
in support of Alabama by fourteen members of the 
U.S. House of Representatives, including then-U.S. 
Representative and future Alabama Governor Bob 
Riley,2 vigorously and [8] persuasively argued that 
Alabama’s policy of giving driver’s examinations 
exclusively in English did not discriminate on the 
basis of national origin. Specifically, they contended, 

Equating a person’s language with the person’s 
national origin has no basis in law or fact. 
There is no statutory language or legislative 

 
 1 Don Siegelman served as Governor from 1999 to 2003. 
 2 Bob Riley served as Governor from 2003 until 2011. In 
1998, while a U.S. Representative for Alabama, he wrote an 
article referring to English as the single-most important tool for 
immigrants to achieve political, social, and economic develop-
ment, and cited studies correlating immigrants’ knowledge of 
English to their income. Bob Riley, Op-Ed., Judge’s Ruling 
Drives People from English, Montgomery Advertiser, July 17, 
1998. 
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history in the civil rights laws which sug-
gests such an equation. Nor is there any ju-
dicial decision which finds such an equation 
in the civil rights laws . . .  

. . . Choice of language for internal functions 
has historically been left to the States . . . 
Absent a clear and explicit abrogation of 
those State powers, the States should be left 
to decide – through their own political pro-
cesses – which language burdens to accept. 
There is no such clear and explicit abroga-
tion . . . in this case. 

(C. 143). 

 In April 2001, the U.S. Supreme Court reversed 
the lower court decisions and found that Title VI did 
not provide a private right of action for the Sandoval 
plaintiffs. Id. The Supreme Court’s ruling cleared the 
way for ADPS to reinstitute its pre-Sandoval policy of 
administering the driver’s examination exclusively in 
English pursuant to the constitutional mandates in 
Amendment 509. (C. 144). 

 
[9] IV. ADPS Policy Reversal 

 Despite the Supreme Court’s ruling in Alexander 
v. Sandoval, then-Governor Siegelman chose to 
maintain the multiple-language ADPS testing policy 
imposed by the federal trial court judge in the origi-
nal Sandoval decision. (C. 11, 61). That unconstitu-
tional policy has remained in effect ever since. Id. As 
of the date of this filing, candidates for an Alabama 
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driver’s license may take the examination in any one 
of twelve languages. (C. 11, 62). Even after arguing 
powerfully on behalf of English-only testing, former-
U.S. Representative and then-Governor Riley failed 
to order ADPS to correct its policy upon assuming the 
office of Governor, breaching his duty to enforce the 
Alabama Constitution, as has his successor, Governor 
Bentley, and the Directors of ADPS since Alexander v. 
Sandoval was decided. (C. 144). 

 Alabama’s current multiple languages policy 
endangers the safety of drivers in Alabama. Drivers 
who cannot read and understand English pose a 
significant risk by their inability to comprehend or 
follow traffic signs and directions, hazard and detour 
warnings, and other highway instructions. (C. 145). 
Such drivers cannot communicate [10] effectively 
with police or public safety personnel who are not 
fluent in other languages. Id.  

 
V. Cole v. Riley, Montgomery County Circuit 

Court 

 In 2005, more than two years after then-
Congressman Riley had become Governor of the State 
of Alabama, Southeastern Legal Foundation wrote to 
him on behalf of its clients, reminding then-Governor 
Riley of his previous support for the ADPS English-
only testing policy and offering to assist the State of 
Alabama in returning to that constitutional policy. (c. 
109). On the Governor’s behalf, a letter was returned 
to Southeastern Legal Foundation urging its clients 



App. 50 

not to sue Alabama officials, on grounds that such a 
lawsuit would be expensive and could not be defended 
under Title VI, in spite of Alexander v. Sandoval. (C. 
12). When further assurances to the Governor of full 
legal support for defending English-only driver’s 
license examinations were ignored, Southeastern 
Legal Foundation filed suit on behalf of its clients to 
compel ADPS to correct its unconstitutional multiple-
language testing policy pursuant to Amendment 509. 
(C. 183-4). 

 R.W. Cole, J.P. Hendrick, Thomas F. Schenzel, 
Stuart [11] Shipe, and Charles Van Brock (“Cole 
plaintiffs”), not as a class but in their individual 
capacities, appeared before the Montgomery County 
Circuit Court to challenge, as violative of the Ala-
bama Constitution, the ADPS policy of offering driv-
er’s license examinations in languages other than 
English. (C. 183). They sought relief in the form of a 
declaratory judgment that the ADPS policy violates 
Amendment 509 and a permanent injunction prohib-
iting State Defendants from maintaining any policy 
allowing multiple language testing. (C. 183-4). The 
suit was brought against then-Governor Bob Riley 
and then-Director of the ADPS W.M. Coppage, in 
their official capacities. (C. 185). The Cole plaintiffs 
argued that Amendment 509 creates an affirmative 
duty on state officials to insure, preserve, and en-
hance the role of English as the official and common 
language, and to refrain from maintaining any policy 
that diminishes or ignores English. Given that duty, 
the Cole plaintiffs argued that the continuation of 



App. 51 

ADPS’s unwarranted Sandoval-era practice of multi-
ple language testing would constitute a continued 
and unnecessary breach of duty under the State 
Constitution. (C. 185-6). In response, the State De-
fendants in Cole countered, curiously, that the multi-
ple-[12]language testing policy furthered Alabama’s 
goal of preserving and enhancing the role of English, 
by facilitating integration of non-English speakers 
more fully into the English-speaking community by 
encouraging expanded mobility for them with driving 
privileges, thereby providing opportunities to inter-
face with English-speakers that such persons pre-
sumably could not otherwise have obtained (the 
“mobility equals assimilation” argument). (C. 152). 
The Cole plaintiffs opposed the State’s mobility 
rationale as incompatible with Amendment 509 
mandates, but the Circuit Court held that the Cole 
plaintiffs had not produced sufficient factual evidence 
to overcome the State’s assertion. (C. 152, 165). 

 The Circuit Court granted summary judgment to 
the State Defendants in Cole. (C. 148.). The Circuit 
Court’s Order declared that Amendment 509’s desig-
nation of English as Alabama’s “official language” 
does not require State officials to use English (pre-
sumably for official State business) exclusively, and 
that the Cole plaintiffs had not shown English-only 
testing by the ADPS to be ‘necessary’ under Amend-
ment 509. (C. 153). Nonetheless, the Cole v. Riley 
summary judgment order was affirmed by this Court 
in [13] 2007, on procedural grounds, by a 5-4 majority 
vote, that the Cole plaintiffs had not submitted 
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evidence on motion for summary judgment showing a 
direct violation of Amendment 509. Cole v. Riley, 989 
So.2d 1001 (Ala. 2007). The Cole plaintiffs applied to 
this Court for re-hearing of their appeal, but were 
denied, at which point they discontinued their litiga-
tion effort. Id.  

 
VI. Beason v. Bentley, Montgomery County 

Circuit Court 

 The State’s unconstitutional multiple-language 
policy remained uncorrected, and in 2008, the Resi-
dents, unrelated and strangers to the Cole plaintiffs, 
filed the instant suit asserting their own constitu-
tional and procedural rights to demand enforcement 
of Amendment 509. (C. 181-240, 8). The complaint 
filed in Montgomery County Circuit Court challenged 
the ADPS multiple-languages testing, pursuant to 
their power under Amendment 509, requested a 
declaratory judgment that the ADPS policy violates 
the Amendment and a permanent injunction prohibit-
ing the maintenance of any policy for providing non-
English driver’s examinations by State officials. (C. 8-
9). The Circuit Court expressed concern that the 
Alabama Constitution as amended by Amendment 
509 may be “faulty” or [14] “void for vagueness,” and 
essentially directed State Defendants to prepare a 
motion for summary judgment on grounds of res 
judicata, rather than proceeding to the merits of the 
Residents’ claim. State Defendants complied by filing 
a distressingly inadequate summary judgment mo-
tion and brief that failed to meet Alabama’s clear 
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procedural standards under Ala. R. Civ. P. Rule 56, 
and mischaracterized to the court the elements of res 
judicata as prescribed by United States Supreme 
Court case law and Alabama jurisprudence. (C. 126-
36). The Residents refuted State Defendants’ insuffi-
cient showing with affidavits establishing that the 
third prong of res judicata – privity or substantial 
identity between the Cole and Beason plaintiffs – was 
not satisfied. (C. 181-240). The Residents also demon-
strated to the court that genuine issues of material 
fact as to their procedural right to sue, factual and 
expert witness evidence countering the “mobility 
equals assimilation” argument, and the underlying 
merits of their claim remained to be tried. (C. 168-80, 
241-73.) Furthermore, the Residents, unlike State 
Defendants, presented the court with appropriate 
controlling law on res judicata’s third prong. (C. 168-
80, 583-604). Following a [15] hearing, however, the 
Circuit Court adhered to its determination to prevent 
the Residents’ suit and granted summary judgment to 
State Defendants on res judicata grounds. (C. 570-82) 
A motion to alter, amend, or vacate the judgment was 
allowed to expire by the Circuit Court, and appeal to 
this Court followed as of right. (C. 583-604). 

 
Conclusion  

 This Court must not allow egregious misapplica-
tion of basic procedural principles of law to prevent 
legitimate claims by persons residing and doing 
business in Alabama. The Residents believe that the 
law, properly applied, supports their right to be heard 
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on the merits of their claim and that summary judg-
ment against them on res judicata grounds was 
erroneous and should be reversed. The people of 
Alabama deserve a fair application of law from this 
Court in this matter. 

Respectfully submitted, 

 /s/ Shannon L. Goessling
 Shannon L. Goessling
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[1] SUMMARY OF ARGUMENT 

 Senator Scott Beason, Larry Ashley, Allison 
Slappy, Lisa Payne and Mary Ambridge (“Residents”) 
brought a suit for declaratory and injunctive relief to 
enjoin the State of Alabama (“State”)1 from giving its 
driver’s license examinations in languages other than 
English in violation of Art. I, § 36.01 of the Alabama 
Constitution (“Amendment 509”). The circuit court has 
denied the Residents this opportunity. (C. 570-82). 

 The State argues, and the circuit court held, this 
case should not go forward with an adjudication on 
the merits by invoking res judicata. The State utilizes 
two avenues of attack. First, according to the State, 
the similarity of interests between the Residents and 
plaintiffs in a previous case bars the Residents from 
bringing this suit – a doctrine known as “virtual 
representation.” Second, the State contends this suit 
should be halted because it is of [2] a “public law” 
nature. Recent United States Supreme Court case law, 
however, implodes both arguments. 

 Beginning in the mid-1990s a series of cases 
decided by the United States Supreme Court declared 
that res judicata could not bar nonparties sharing no 

 
 1 This Court may take judicial notice that Colonel Murphy 
resigned and was replaced by Colonel Bingham, and Governor 
Bentley was inaugurated on January 17, 2011, succeeding 
Governor Riley. Cf. Underwood v. Alabama State Bd. of Educ., 
39 So. 3d 120, 126 (Ala. 2009) (taking judicial notice of Bradley 
Byrne’s resignation as chancellor of Alabama’s two-year college 
system) 
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connection with a previous lawsuit from litigating a 
matter merely because they shared similar interests 
with previous plaintiffs. See Richards v. Jefferson 
County, 517 U.S. 793 (1996); and S. Cent. Bell Tel. Co. 
v. Ala., 526 U.S. 160 (1999). In 2003, in Morris v. 
Cornerstone Propane Partners, L.P., 884 So.2d 796 
(Ala. 2003), the Alabama Supreme Court similarly 
analyzed and discarded the “virtual representation” 
doctrine. In 2008, in Taylor v. Sturgell, 553 U.S. 880 
(2008), the United States Supreme Court went a step 
further and held the connection between the two sets 
of plaintiffs must plainly be a legal one, regardless of 
the factual connection between the two sets of plain-
tiffs. Here, the Residents submitted uncontradicted 
evidence establishing they had no relationship – legal 
or otherwise – to the previous plaintiffs or previous 
lawsuit, thus barring the application of res judicata 
based on their similarity in interests alone. 

 [3] The State next asserts that the “public law” 
aspect of this case negates the need for a legal rela-
tionship between the Residents and the previous 
plaintiffs. According to the State’s theory, a distinc-
tion made by the Supreme Court in Richards, put 
into effect a kind of “virtual representation” exception 
when no private right is at stake. The Supreme Court 
in Richards did indeed make a distinction between two 
types of public cases, those that include a private right 
and those which may only be brought on behalf of the 
public. But in doing so, it spoke only of legislatively-
imposed limitations on lawsuits, not ones created 
judicially. If any doubt existed as to the Supreme 
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Court’s intention at the time, it reiterated and clari-
fied its meaning in Taylor when it spoke of special 
statutory schemes to limit public-law litigation and 
discussed the impropriety of judicially-created limita-
tions in those instances, leaving no room for ambi-
guity. In fact, Amendment 509 specifically approves 
of the legislature as the limiter of lawsuits arising 
under its authority. 

 Since the Alabama Legislature has not enacted 
limitations to the rights conferred on the citizens to 
hold Alabama government accountable, the State is 
required to [4] answer the claims of the Residents 
and the Residents are entitled to their day in court. 
If the State wished to preclude plaintiffs after Cole v. 
Riley, 989 So.2d 1001 (Ala. 2007), from litigating this 
matter, the State had at least two constitutionally 
permissible means to limit lawsuits arising under 
Amendment 509. First, it could have initiated a class-
action lawsuit in the previous litigation which would 
have afforded nonparties proper procedural protec-
tions and ensured the putative representatives safe-
guarded nonparty interests. See Ala. R. Civ. P. 23. 
Second, it could have lobbied the legislature to pass a 
statute limiting lawsuits under Amendment 509. What 
it may not do, although what it would surely prefer, is 
have a single circuit court create a de facto class 
action shorn of any procedural protections and with-
out the normal due process safeguards accompanying 
legislative acts. The citizens of Alabama imposed the 
requirements of Amendment 509 on its government 
to ensure it abided by policies they overwhelmingly 
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preferred. The State may not circumvent those re-
quirements or shirk its duties by failing to abide by 
the demands of its citizens. 

 
[5] ARGUMENT 

I. The State improperly relies on outdated 
and discredited cases which the United 
States Supreme Court has summarily re-
jected. 

 The third prong of res judicata requires “substan-
tial identity of the parties” in order for a judgment 
against one party to bind a nonparty. Dairyland Ins. 
Co. v. Jackson, 566 So.2d 723, 725-26 (Ala. 1990). 
Substantial identity, as its name implies, does not re-
quire exactness, but does require enough of a connec-
tion so as not to impinge on the due process rights of 
the nonparty. This connection is sometimes called 
“privity” although courts have given that word various 
meanings in res judicata analysis. Taylor, 553 U.S. at 
894, n.8. The Eleventh Circuit applying Alabama law 
defined privity as “a relationship between one who is 
a party of record and a nonparty that is sufficiently 
close so a judgment for or against the party should 
bind or protect the nonparty.” Hart v. Yamaha-Parts 
Distributors, Inc., 787 F.2d 1468, 1472 (11th Cir. 1986) 
(citing Southwest Airlines Co. v. Texas International 
Airlines, 546 F.2d 84, 95 (5th Cir.1977). 

 [6] Earlier case law held the privity requirement 
could be satisfied merely by sharing the same inter-
ests with some later plaintiff seeking the same relief. 
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Some courts, including at one point the Alabama 
Supreme Court, labeled this doctrine “virtual repre-
sentation.” Century 21 Preferred Properties, Inc. v. 
The Alabama Real Estate Comm’n, 401 So.2d 764, 
770 (Ala. 1981) (plurality). “Virtual representation” 
essentially held courts could prohibit a second lawsuit 
by nonparties with no legal relationship to parties in 
the first lawsuit because the two sets of plaintiffs 
shared the same interest in the outcome, i.e. similar 
interests could equal substantial identity regardless 
of any legal or factual relationship between the two 
sets of plaintiffs. Id. 

 The State relies on this doctrine and its central 
component, interests alone may be determinative of 
identity, when it cites repeatedly to the plurality 
opinion and its discussion about the legitimacy of 
“virtual representation” in Century 21. (Defs.’ Br. at 
16, 25, 27, 37, 59). The State relies on thirty year old 
plurality cases – and distinguishes nearly every post-
millennium case raised by the Residents – because 
definitive rulings from the [7] United States Supreme 
Court and this Court make clear “virtual representa-
tion” and the notion that interest alone can equal 
identify is no longer valid law. Both Courts have 
taken occasion to examine and summarily reject the 
notion proffered by the State that a second plaintiff 
can be denied his day in court solely on the basis that 
he shared an interest in the outcome of a previous 
case and was therefore “virtually represented.” 

 The dismantling of “virtual representation” and 
its “interests alone can equal identity” concept began 
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in 1996 with the case of Richards v. Jefferson County 
Alabama, 517 U.S. at 801-2. In that case the Defend-
ants, as here, argued two legally unrelated plaintiffs 
were “substantially similar” because both shared an 
interest in invalidating a government tax scheme. 
The United States Supreme Court discarded the de-
fendant’s argument. Id. Next came S. Cent. Bell Tel. 
Co. v. Alabama, 526 U.S. at 168, in which the Court 
rejected the notion that the second plaintiffs’ notice of 
the prior suit satisfied the substantial identity re-
quirement. In 2003, the Alabama Supreme Court, in 
its ruling in Morris v. Cornerstone Propane Partners, 
L.P., 884 So.2d 796, 798-99 (Ala. 2003), also rejected 
the “virtual [8] representation – interest equals iden-
tity” paradigm proffered by the State in the present 
case. The final nail in the “virtual representation – 
interests equals identity” coffin came in 2008 when the 
United States Supreme Court in Taylor v. Sturgell, 
553 U.S. at 885, again looked at a “virtual represen-
tation” argument in which two plaintiffs actually had 
a strong factual connection, if not a legal relationship. 
Taylor is the controlling law for this case, not only 
because it discards “virtual representation,” but also 
because it defines when res judicata can apply and 
addresses squarely the State’s “public law” argument, 
see infra Section II. 

 Taylor involved successive Freedom of Informa-
tion Act requests by two persons asking for the same 
material from the Federal Aviation Administration. 
In Taylor, the two plaintiffs were “close associates,” 
who belonged to the same association, shared the 
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same lawyer and shared documents in the second 
litigation, unlike the case at bar. Id. at 889. Despite 
the two plaintiffs’ factual relationship, the Court con-
cluded they shared no legal relationship and thus one 
was not a proper substitute or [9] virtual representa-
tive for the other, regardless of their similarity in 
motivation or interests. 

 Here, the State did not dispute or rebut the evi-
dence submitted by the Residents that no factual or 
legal relationship exists between the Residents and the 
plaintiffs in the Cole litigation. (C. at 172-240). And 
the State eventually concedes the Residents, “with 
some justification, could quarrel” with the State’s 
multiple citations to Century 21, because of the lack 
of factual relationship between the Residents and the 
Cole plaintiffs. (Defs. Br. at 27). Of course, the issue is 
not simply a lack of factual relationship between the 
two sets of plaintiffs, but that the United States 
Supreme Court has completely discarded the doctrine 
on which it rests. The overriding question is why the 
State continues to rely on Century 21 and similar 
analysis as binding on this Court, when it clearly is 
not on nonparties. 

 Taylor not only discarded the “virtual representa-
tion” approach to prong three, substantial identity, 
but also defined what is appropriate from a nonparty 
standpoint to satisfy constitutional due process: 

A party’s representation of a nonparty is 
“adequate” for preclusion purposes only if, at 
a [10] minimum: (1) The interests of the 
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nonparty and her representative are aligned, 
see Hansberry, 311 U.S., at 43; and (2) either 
the party understood herself to be acting in a 
representative capacity or the original court 
took care to protect the interests of the non-
party, see Richards, 517 U.S., at 801-802, 
supra, at ___-___, 171 L. Ed. 2d, at 167-168. 
In addition, adequate representation some-
times requires (3) notice of the original suit 
to the persons alleged to have been repre-
sented, see Richards, 517 U.S., at 801 

Taylor, 553 U.S. at 900-901. (“Bullet Three”). 

 In addition to discussing the representation as-
pect of substantial identity, the Court laid out six 
“guideposts,” including Bullet Three, that inform lower 
courts on the proper application of res judicata and 
denial of a party’s day in court: 

• First, “[a] person who agrees to be bound by 
the determination of issues in an action 
between others is bound in accordance with 
the terms of his agreement.” 1 Restatement 
(Second) of Judgments § 40, p 390 (1980) 
(hereinafter Restatement). 

• Second, nonparty preclusion may be justified 
based on a variety of pre-existing “substantive 
legal relationship[s]” between the person to be 
bound and a party to the judgment. Shapiro 
78. See also Richards, 517 U.S., at 798, 116 
S. Ct. 1761, 135 L. Ed. 2d 76. Qualifying re-
lationships include, but are not limited to, 
preceding and succeeding owners of property, 
bailee and bailor, and assignee and assignor. 
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See 2 Restatement §§ 43-44, 52, 55. These 
exceptions originated “as much from the needs 
of property law as from the values of preclu-
sion by judgment.” 18A C. Wright, A. Miller, 
& E. Cooper, Federal Practice and [11] Pro-
cedure § 4448, p 329 (2d ed. 2002) (herein-
after Wright & Miller).8 [sic] 

• Third, we have confirmed that, “in certain 
limited circumstances,” a nonparty may be 
bound by a judgment because she was 
“adequately represented by someone with the 
same interests who [wa]s a party” to the suit. 
Richards, 517 U.S., at 798, (internal quota-
tion marks omitted). Representative suits 
with preclusive effect on nonparties include 
properly conducted class actions, see Martin, 
490 U.S., at 762, n. 2, (citing Fed. Rule Civ. 
Proc. 23), and suits brought by trustees, 
guardians, and other fiduciaries, see Sea-
Land Services, Inc. v. Gaudet, 414 U.S. 573, 
593, (1974). See also 1 Restatement § 41. 

• Fourth, a nonparty is bound by a judgment 
if she “assume[d] control” over the litigation 
in which that judgment was rendered. 
Montana, 440 U.S., at 154, See also Schnell 
v. Peter Eckrich & Sons, Inc., 365 U.S. 260, 
262, n. 4, (1961); 1 Restatement § 39. 

• Fifth, a party bound by a judgment may not 
avoid its preclusive force by relitigating 
through a proxy. Preclusion is thus in order 
when a person who did not participate in a 
litigation later brings suit as the designated 
representative of a person who was a party 
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to the prior adjudication. See Chicago, R. I. 
& P. R. Co. v. Schendel, 270 U.S. 611, 620, 623 
(1926); 18A Wright & Miller § 4454, pp 433-
434. 

• Sixth, in certain circumstances a special 
statutory scheme may “expressly foreclos[e] 
successive litigation by nonlitigants . . . if 
the scheme is otherwise consistent with due 
process.” Martin, 490 U.S., at 762, n. 2. Ex-
amples of such schemes include bankruptcy 
and probate proceedings, see ibid., and quo 
warranto actions or other suits that, “under 
[the governing] law, [may] be brought only on 
behalf of the public at large,” Richards, 517 
U.S., at 804. 

Taylor, 553 U.S. at 893-95. 

 [12] The Taylor Court understandably stopped 
short of describing these guideposts as “taxonomic” 
because of all of the different scenarios that arise in 
litigation. Id. at 893, n.6. For purposes of the case 
before the Court, however, they are directly on point 
because they address the pillars on which the State’s 
arguments rest: (i.) Bullet Three – representation by 
a nonparty; and the last bullet point, (“Bullet Six”) – 
suits brought on behalf of the public at large, dis-
cussed infra. 
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II. The United States Supreme Court in Tay-
lor clarified that lawsuits brought only on 
behalf of the public could only be limited 
by legislation.2 

 The State makes much of dicta in the Richards 
case, which in its view lessened courts’ responsibili-
ties to guard against due process infringements in 
“public law” cases. 517 U.S. at 803 (“Richards’ dicta”). 
According to this theory, when a person sues the 
government and the remedy confers a benefit only to 
the public, then no [13] private interest accrues. The 
State asserts lack of a private interest means the sec-
ond plaintiff, even though a nonparticipating nonparty 
with no factual or legal relationship to the previous 
suit, can be stripped of due process rights. (Defs.’ Br. 
at 47-9). In effect, they are subject to a “public law” 
virtual representation exception. In espousing their 
theory, the State ignores two problems: (i.) private 
interests can arise in suits brought under Amend-
ment 509; and regardless (ii.) the State’s reliance on 
the Richards’ dicta, as clarified by Taylor, is clearly 
erroneous because Taylor clarifies states may limit 
lawsuits only by statutory or legislative means, 
something the legislature has not done with regard to 
Amendment 509. 

 
 2 As explained below and in the Brief of Appellants, the 
Residents do not concede that either their lawsuit or other law-
suits brought under Amendment 509 are exclusively the type of 
suit brought only on behalf of the public at large. Moreover, the 
motivations or interests protected were never explored by the 
State or the circuit court in this case, so the State’s argument is 
purely theoretical, without evidentiary support in the record. 
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 The text of Amendment 509 does not limit actions 
brought under its authority to only lawsuits brought 
on behalf of the public at large. In fact, the opposite is 
true. Amendment 509 states “any person who is a 
resident of, or doing business in the state of Alabama 
shall have standing to sue the state of Alabama to 
enforce this amendment . . . ” Ala. Const. Amend. art. 
I, § 36.01, ¶ 2, see also (C. at 17). This grant of stand-
ing was written broadly enough to include a myriad 
of actions by citizens [14] and businesspersons and 
includes any number of public, private and personal 
motivations or interests. Surely, the State is not advo-
cating that persons doing business with the State 
have only a public and not a private interest in 
enforcing a provision of the State’s Constitution.3 
At a minimum, the circuit court must make this de-
termination in deciding the propriety of applying the 
Richards’ dicta at all. Obviously, if private interests 
are at stake, the Richards’ dicta is inapposite. The 
circuit court made no such inquiry. 

 Regardless, the State should not seek a judicially-
imposed limitation on lawsuits such as this one, which 
it contends was brought only on behalf of the public, 
as the Supreme Court explicitly left that as the do-
main of the state legislatures, or Congress for federal 
application. Regarding the types of “public law” cases 
envisioned in Richards, i.e. the Richards’ dicta, the 
Taylor Court stated: 

 
 3 The State inappropriately leaves this distinction “for 
another day.” (Defs.’ Br. at 34, n. 11) 
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[W]e said in Richards only that, for the type 
of public-law claims there envisioned, States 
are free to adopt procedures limiting repe-
titive litigation. See 517 U.S., at 803. In this 
regard, [15] we referred to instances in which 
the first judgment foreclosed successive liti-
gation by other plaintiffs because, “under state 
law, [the suit] could be brought only on be-
half of the public at large.” Id., at 804. Rich-
ards spoke of state legislation, but it appears 
equally evident that Congress, in providing 
for actions vindicating a public interest, may 
“limit the number of judicial proceedings that 
may be entertained.” Id., at 803. It hardly 
follows, however, that this Court should 
proscribe or confine successive FOIA suits 
by different requesters. Indeed, Congress’ 
provision for FOIA suits with no statutory 
constraint on successive actions counsels 
against judicial imposition of constraints 
through extraordinary application of the 
common law of preclusion. 

Taylor, 553 U.S. at 903 (emphasis added). 

 The Supreme Court in Taylor did not say ‘Rich-
ards spoke of state legislation and state judicially 
created doctrines.’ Nor could it have possibly meant 
that. Such an interpretation would be absurd because 
it would render meaningless the next two sentences 
in the passage, which specifically distinguish between 
legislative and judicial mechanisms to limit lawsuits 
and discussing the propriety of each in lawsuits 
brought on behalf of the public. In fact, as specifically 
stated in the footnote immediately below the passage, 
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the Richards’ dicta referred to the general exception 
in Bullet Six, supra: “a special statutory scheme . . . 
foreclos[ing] successive lawsuits by [16] nonlitigants 
. . . [that] may be brought on behalf of the public at 
large.” Id. at 903, n.12. 

 The special statutory scheme that would limit 
lawsuits on behalf of the public that the State could 
use to halt further lawsuits in this case does not exist, 
although the legislature is authorized in Amendment 
509 to enact such limitations: “The legislature may 
provide reasonable and appropriate limitations on the 
time and manner of suits brought under this amend-
ment.” Ala. Const. Amend. art. I, § 36.01, ¶ 2, (C. at 17). 
Thus, the State seeks to circumvent constitutional 
means to limit lawsuits brought under Amendment 
509 by relying on the circuit court. 

 In support for its judicial remedy, the State in-
correctly points to a pre-Taylor Eleventh Circuit case 
for the proposition that a strong factual relationship 
can supplant the absence of legal accountability be-
tween parties and nonparties in “public law” cases. 
Gustafson v. Johns, 213 Fed. Appx. 872, 876 (11th Cir. 
2007). First, the State obstructs its own conclusions 
because in the case at bar the circuit court did not 
make an intensive factual inquiry similar to the dis-
trict court in Gustafson. Second, in light of Taylor, the 
assertions about the [17] application of the Richards’ 
dicta in Gustafson are constitutionally suspect. As 
discussed supra, a special statutory scheme is the 
only proper exception recognized by the United States 
Supreme Court regarding preclusion of nonparties 
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in cases brought only on behalf of the public. In the 
absence of Taylor, the State may have had a colorable 
argument under Gustafson; however, Taylor explicitly 
requires limitation of these lawsuits through legisla-
tion. 

 
III. The State’s real problem appears to be 

with the citizens and legislature of Ala-
bama and not with the Residents or this 
lawsuit. 

 The State’s real problem or issue appears not to 
be with this lawsuit or the Residents in the case at 
bar, but rather with the people of Alabama who had 
the temerity to overwhelmingly approve a constitu-
tional amendment that grants broad power to the 
citizenry and other actors to challenge government 
actions in light of the clear mandate of Amendment 
509. The State inadvertently also takes issue with the 
Alabama legislature and its refusal to limit lawsuits 
brought under Amendment 509. The tone of the State’s 
brief reveals its exasperation in dealing with “yet 
another challenge” with the aims of a previous suit. 
[18] (Defs.’ Br. at 19). As such, the State would clearly 
prefer to do away with this issue once and for all. 

 But there existed proper Supreme Court-approved 
means to accomplish that goal of which the State did 
not avail itself. First, it could have moved for the pre-
vious Cole case to be a class-action lawsuit. See Ala. 
R. Civ. P. 23. This would relieve the due process con-
cerns of all the citizens who may have the same aims 
as the plaintiffs in the Cole suit, but were unaware or 
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unable to participate in that lawsuit, see Bullet Three, 
supra. Second, it could have lobbied the legislature to 
pass a law relieving it of its obligation to defend suits 
brought for this cause of action, see Bullet Six, supra. 
The State has done neither and instead seeks the 
“easy way out” to have a circuit court judge declare – 
in the absence of a limiting statute or class action 
procedural protections – the issue dead forevermore 
for all her citizens. This, it cannot do. 

 In defense of its position, the State seeks to obfus-
cate the issue by positing the citizens did not intend 
to put such a “heavy burden” on the State by making 
it defend multiple lawsuits of a public nature. As 
evidence, it cites NAACP v. Hunt, 891 F.2d 1555 (11th 
Cir. 1990). [19] According to the State, this case dem-
onstrates the citizens’ understanding of the meaning 
of Amendment 509 at the time it was passed. This is 
a doubtful proposition for two reasons. First, Hunt 
was brought in federal court based on federal stat-
utes; its only connection to Alabama law was that the 
federal court was domiciled within the State’s juris-
diction and applied the State’s common law claim 
preclusion principles. Second, the federal court makes 
no public law distinction. Instead, the federal court 
decided the issue of substantial identity in the man-
ner those issues were generally decided: by inquiring 
into the relationships of the plaintiffs in the two suits 
and making a factual determination. “Further, it does 
not appear that the district court erred in finding that 
sufficient privity existed between Holmes and the 
present plaintiffs. Like appellant Holmes, all fourteen 
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appellants are Alabama state legislators and all four-
teen are members of the NAACP.” Id. at 1561. This 
Court in Morris, also analyzed Hunt ’s application of 
“virtual representation,” noted its lack of procedural 
protections for nonparties and found its reasoning 
lacking. 884 So. 2d. at 799, n.1. This Court arrived at 
this conclusion after citing to Richards and S. [20] 
Cent. Bell, and despite the public law nature of the 
Hunt case. In light of the Morris, Richards, S. Cent. 
Bell and Taylor decisions, Hunt would not survive 
today. 

 But, even in that case, there was some investi-
gation into the relationship between the two sets of 
plaintiffs, including the identification of a plaintiff 
common to both cases. 891 F. 2d at 1560. The analysis 
in Hunt goes well beyond what the circuit court did in 
the present case, which was to make no inquiry or 
investigation into the relationships of the two sets of 
plaintiffs, while ignoring the evidence presented by 
the Residents that no legal or factual relationship 
existed. (C. 172-240). 

 Instead of following the Eleventh Circuit’s reason-
ing in Hunt, far more likely the citizens who over-
whelmingly approved of Amendment 509 read the 
text as all legal text should be read: by looking to the 
plain meaning of words. The United States Supreme 
Court discussed the plain meaning rule in Caminetti 
v. United States, 242 U.S. 470, 485 (1917), reasoning 
“[i]t is elementary that the meaning of a statute 
must, in the first instance, be sought in the language 
in which the act is framed, and if that is plain . . . the 
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sole function of the courts is to enforce it [21] accord-
ing to its terms.” And if a statute’s language is plain 
and clear, the Court further warned that “the duty of 
interpretation does not arise, and the rules which are 
to aid doubtful meanings need no discussion.” Id. The 
plain meaning of Amendment 509 spoke of lawsuits, 
not a lawsuit. Moreover, the plain meaning of the stat-
ute appointed the legislature as the limiter of such 
lawsuits, not the courts. Thus, when clear, the in-
quiry should end with the text and not delve into the 
public’s understanding of federal cases adjudicated 
contemporaneously. 

 The State takes issue with the citizens of Ala-
bama and their supposedly bad drafting, which is 
making it defend the State’s driver’s license examina-
tion policy for a second time. The State deems it 
“unusual” that the grant to bring lawsuits under 
Amendment 509 is provided to both citizens and for 
businesspersons. According to the State, the Residents 
only have the privilege of bringing this lawsuit in 
state court because “Alabama” has been “generous” 
with the grant of standing. (Defs.’ Br. at 71). It is not 
“Alabama” that has been “generous” with the grant 
of standing, but her citizens who have imposed this 
on the government of Alabama to ensure the state’s 
officials stay [22] true to the constitution. Of course, 
during the time of the original Thirteen Colonies un-
der King George III, citizens here may have operated 
under a system where it could be said the govern-
ment was being “generous” by conveying rights to its 
citizens. In the representative government which arose 
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from the American Revolution, envisioned by men, 
some of whom gave their lives to ensure it – the 
opposite is true. 

 
CONCLUSION 

 The Residents seek to insure the State enforces 
policies consistent with its constitution. The record re-
flects they had no factual or legal connection with any 
other litigation regarding this policy. Nor did the pre-
vious plaintiffs take any special care to safeguard the 
Residents’ rights. Further, no legislation limits their right 
to bring this suit, as contemplated [sic] Amendment 
509. Therefore, according [sic] current United States 
Supreme Court precedent, this Court should reverse 
the circuit court’s grant of summary judgment for the 
State and remand the case for adjudication on the 
merits. 

(Signature on following page) 
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[ii] Statement Regarding Oral Argument 

 Pursuant to Ala. R. App. P. 28(a)(1) and 34(a), 
Plaintiffs respectfully request that this matter be 
set for oral argument. This case involves substantive 
issues of constitutional import and separation of 
powers, namely the authority of the judiciary to limit 
lawsuits under Art. I, § 36.01 of the Alabama Con-
stitution. The resolution of this case will have signifi-
cant statewide impact, as this Court’s ruling will 
determine whether due process rights of residents in 
this and subsequent state constitutional challenges 
are preserved. 

 Plaintiffs believe that oral argument will be 
helpful to the Court, given the legal questions pre-
sented involving constitutional interpretation, public 
policy and the proper role of the judiciary. 
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[1] Statement of the Case 

 Alabama residents Scott Beason, Allison Slappy, 
Larry Spencer, Lisa Payne and Mary Ambridge (“Resi-
dents”) brought suit to challenge the State of Alabama’s 
policy of administering its driver’s license examination 
in languages other than English. (C. at 8-17). They 
assert that the policy is an unconstitutional action 
under a popularly ratified amendment to the Alabama 
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Constitution. Ala. Const. art. I, § 36.01 (“Amendment 
509”) states: 

English is the official language of the state 
of Alabama. The legislature shall enforce 
this amendment by appropriate legislation. 
The legislature and officials of the state of 
Alabama shall take all steps necessary to in-
sure that the role of English as the common 
language of the state of Alabama is pre-
served and enhanced. The legislature shall 
make no law which diminishes or ignores the 
role of English as the common language of 
the state of Alabama. 

Any person who is a resident of or doing 
business in the state of Alabama shall have 
standing to sue the state of Alabama to 
enforce this amendment, and the courts of 
record of the state of Alabama shall have 
jurisdiction to hear cases brought to enforce 
this provision. The legislature may provide 
reasonable and appropriate limitations on 
the time and manner of suits brought under 
this amendment. 

(C. at 17). 

 Residents claim the State’s policy of allowing its 
driver’s license examination to be taken in languages 
other [2] than English directly violates Amendment 
509, violates public policy by fostering a significant 
road hazard under public safety concerns, does not 
foster “assimilation” into the mainstream of Alabama 
business and cultural life. The exam, as offered by the 
State of Alabama through its agents, Bob Riley, 
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Governor of the State of Alabama, and Colonel J. 
Christopher Murphy, Director of the Alabama De-
partment of Public Safety, in their official capacities 
(“State”), and should be declared unconstitutional 
and enjoined. (C. at 8-9 ¶ 2). Residents asserted and 
submitted to the circuit court expert evidence, not only 
supporting their conclusions about the dangers of the 
policy that gave rise to their action but contradicted 
the State’s claimed basis for the policy (mobility aids 
assimilation), an assertion adopted by this Court in 
Cole v. Riley, 989 So.2d 1001 (Ala. 2007), but factually 
contested by the Residents; evidence not presented in 
the previous case. at 8-16, 241-272). 

 On December 8, 2008, a conference was held 
after the State’s answer was filed at which the judge 
suggested that the State should pursue res judicata 
as a means of ending the suit. Res judicata is a judi-
cially created doctrine [3] which disposes of a lawsuit 
before an adjudication on the merits when a four-
prong test is satisfied. In Alabama, those four prongs 
are: (1) a prior judgment on the merits; (2) rendered 
by a court of competent jurisdiction; (3) with substan-
tial identity of the parties (“substantial identity”); 
and (4) with the same cause of action presented in 
both cases. 

 Shortly after the conference, the State filed a sum-
mary judgment motion premised exclusively on res 
judicata grounds. (C. at 126-136). The Residents opposed 
the motion in their brief, citing persuasive and con-
trolling United States and Alabama Supreme Court 
precedent. (C. at 168-180). Moreover, the Residents 
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took the additional step of submitting evidence with 
their opposition brief in the form of signed affidavits 
demonstrated they were “strangers” to the previous 
suit and the previous plaintiffs. (C. at 193, 205, 217, 
and 229). 

 The State did not dispute the affidavits, nor did 
they bring forth any evidence through discovery dem-
onstrating how the Residents’ interests were suffi-
ciently safeguarded in the previous case, e.g. through 
a class action where [4] class representatives would 
have a duty to more than just themselves. 

 Following a hearing on February 2, 2009 in which 
argument was made but no additional evidence was 
taken, the court barred the Residents’ case on May 10, 
2010. (C. at 570-582). In particular, the circuit court 
held the Residents were “substantially identical,” the 
third prong of the res judicata analysis, with plain-
tiffs in a previously filed Cole case. (C. at 577-78). In 
so holding, the court took judicial notice of the Cole 
case (C. at 571), and based its ruling on the face of 
the following documents: 

(1) the Residents’ complaint; 

(2) the Cole complaint; and 

(3) the Cole order. 

(C. at 571-572, 576-577). From these three docu-
ments, in particular the relief sought in both com-
plaints, the circuit court concluded it was “evident” 
the third prong was satisfied. (C. at 577-578). 
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 The circuit court made its determination despite 
the fact the Residents were not involved in the previ-
ous case, had no relationship with the previous plain-
tiffs and had no [5] notice their rights were possibly 
being adjudicated in the previous case. (C. at 181, 
193, 205, 217, and 229). 

 In an effort to remedy the clear error of the cir-
cuit court, the Residents filed a timely motion request-
ing the court alter, amend or vacate its order. (C. at 
586-603). The court took no action on the matter 
within the time required, making the case ripe for 
appeal. 

 Residents are appealing because they have been 
barred from moving forward with their case by the 
improper application of res judicata by the circuit 
court. (C. at 570-582). The court erred as a matter 
of law when it stated “substantial identity” may be 
shown through similar or identical interests, given 
United States and Alabama Supreme Court precedent. 
This Court should reverse the circuit court’s ruling. By 
reversing the circuit court’s holding, this Court would 
not only be following its own precedent and that of 
the United States Supreme Court, but it would allow 
the Residents to have their constitutionally protected 
day in court, as guaranteed under Amendment 509, 
which grants Alabama residents unfettered standing 
to sue to enforce the provisions of the section. 
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[6] Issue Presented for Review 

 Violation of constitutional due process occurs 
when res judicata is applied against a second plaintiff 
when a defendant has not made a prima facie show-
ing on all four required prongs. The State did not meet 
its burden on the required prongs of the res judicata 
analysis. Did the circuit court violate the Residents’ 
constitutional due process rights by barring their 
case? 

 
Statement of the Facts 

 The Residents sued the State of Alabama claim-
ing the State’s policy of giving the driver’s license 
examination in languages other than English vio- 
lated Amendment 509, which declares English as 
the State’s official and common language. (C. at 17). 
Alabama voters approved this constitutional amend-
ment with 88.5% of the vote in 1990. The circuit court 
ruled the doctrine of res judicata barred the Resi-
dents’ suit because a previous lawsuit seeking similar 
relief resulted in a grant of summary judgment for 
the State. (C. at 148-155). In the previous case, the 
Alabama Supreme Court by a 5-4 majority upheld the 
grant on appeal. Cole, 989 So. 2d 1001 (Ala. 2007). 
The Court there [7] stated that a person’s mobility, 
through her ability to drive, facilitates her ability to 
assimilate. Id. at 1014. 

 The Residents submitted undisputed and unre-
butted evidence that they were “strangers” to the 
former plaintiffs and the former lawsuit through 
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affidavits. (C. at 181, 193, 205, 217, and 229). The 
circuit court ruled that because the Residents shared 
a similar interest to the previous plaintiffs, they were 
adequately represented in the previous litigation and 
could not bring this suit. (C. at 572-73 ¶¶ 14-17). The 
Residents argued similar interests alone cannot 
satisfy the third prong of res judicata, “substantial 
identities of the parties,” if the second set of plaintiffs 
has no connection to the previous plaintiffs and the 
previous suit. 

 Following the Residents’ adverse ruling, they filed 
a Motion to Alter, Vacate or Amend the Judgment. 
(C. at 583-604). The motion was deemed denied and 
this appeal followed. 

 
Statement of the Standard of Review 

 This Court’s review of a grant of summary judg-
ment is subject to de novo review. Story v. RAJ Props., 
909 So. 2d [8] 797, 801. (Ala. 2005); Potter v. First 
Real Estate Co., 844 So. 2d 540, 545 (Ala. 2002). As 
the Court has made clear,  

In reviewing the disposition of a motion for 
summary judgment, we utilize the same 
standard as the trial court in determining 
whether the evidence before [it] made out a 
genuine issue of material fact,” Bussey v. 
John Deere Co., 531 So. 2d 860, 862 (Ala. 
1988), and whether the movant was “entitled 
to a judgment as a matter of law,” Rule 56(c), 
Ala. R. Civ. P. When the movant makes a 
prima facie showing that there is no genuine 
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issue of material fact, the burden shifts to 
the nonmovant to present substantial evi-
dence creating such an issue. Bass v. South 
Trust Bank of Baldwin County, 538 So. 2d 
794, 797-98 (Ala. 1989). Evidence is “sub-
stantial” if it is of “such weight and quality 
that fair-minded persons in the exercise 
of impartial judgment can reasonably in- 
fer the existence of the fact sought to be 
proved.” West v. Founders Life Assurance Co. 
of Florida, 547 So. 2d 870, 871 (Ala. 1989). 
Our review is further subject to the caveat 
that this Court must review the record in a 
light most favorable to the nonmovant and 
must resolve all reasonable doubts against 
the movant. Hanners v. Balfour Guthrie, 
Inc., 564 So. 2d 412, 413 (Ala. 1990). 

Story, 909 So. 2d at 801-802. “The propriety of a 
summary judgment must be tested by reviewing what 
the trial court had before it when it entered the 
judgment.” Greene v. Thompson, 554 So. 2d 376, 378 
(Ala. 1989), citing Willis v. Ideal Basic Industries, 
Inc., 484 So.2d 444 (Ala. 1986). 

 
[9] Summary of the Argument 

 In order to properly prevail on summary judg-
ment, Defendants had to overcome two distinct legal 
burdens: (1) the burden of production to make a 
prima facie showing for the affirmative defense of res 
judicata; and (2) the burden of “construction,” i.e. 
construing all evidence in the light most favorable to 
the nonmovant. The State failed on both fronts. 
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 They failed to bring forth any legally sufficient 
evidence to satisfy the third prong of res judicata – 
“substantial identity.” The Defendants simply at-
tached two documents to their motion in an attempt 
to meet their burden. The two documents – the Cole 
complaint and the Cole order – represented the en-
tirety of the State’s evidence to establish “interests 
equal identity.” 

 Both the United States and Alabama Supreme 
Courts have rejected the “interests equal identity” 
paradigm proffered by the circuit court. They hold, 
standing alone, similar or identical interests are 
insufficient to demonstrate privity between the two 
sets of plaintiffs. Further, to safeguard the second 
plaintiffs’ due process rights, a [10] court must satis-
factorily investigate privity when the second plain-
tiffs did not participate in nor have their interests 
protected in the previous suit, e.g. through a class 
action. 

 According to precedent, the investigation re-
quires a court to look beyond the relief sought in the 
pleadings and inquire into the relationship between 
the two sets of plaintiffs. Only after such an inquiry 
may an exception apply to the universally-recognized 
axiom that every plaintiff is entitled to her day in 
court. 

 In this case, the court’s inquiry could have been 
satisfied by the State in two different ways:(1) by 
bringing forth evidence of an existing relationship 
between the two sets of plaintiffs to demonstrate 
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their opportunity to participate in the first proceed-
ing; or (2) by demonstrating how some procedural 
protection, e.g. a class action lawsuit sufficiently safe-
guarded their rights in the first suit. The State failed 
to bring forth evidence of either. 

 As a result of the State’s failure, the burden to 
present substantial evidence to contradict an un- 
proven prima facie showing never shifted to the 
Residents. Though [11] the Residents had no demon-
strable burden before the State met its prima facie 
showing, they nonetheless affirmatively submitted 
undisputed and unrebutted evidence in the form of 
affidavits establishing they were “strangers” to the 
prior plaintiffs and prior litigation. Rather than 
dispute the efficacy of the affidavits, the State relied 
solely on its submission of two documents to prove res 
judicata. 

 The State then attempted to bolster its argument 
by promoting the case’s “public interest” nature. The 
circuit court’s reliance on this argument, however, is 
misplaced. While the United States Supreme Court 
distinguished “public interest” from “personal inter-
est” in dicta in a 1996 decision, it did so in the specific 
context of blessing legislative, not judicial, initiatives 
limiting lawsuits in the former category, without 
offending due process. The Supreme Court clarified 
this point after it apparently caused some confusion 
in lower courts. Taylor v. Sturgell, 533 U.S. 880, 903 
(2008). 
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 In fact, legislative discretion to curtail lawsuits 
under Amendment 509 is written directly into its 
text, thus eliminating any applicability of the public 
law distinction here. The absence of the State’s legis-
lative body limiting [12] suits arising under Amend-
ment 509 through legislation demonstrates the 
continued validity of suits brought under authority of 
the amendment itself. 

 
Argument 

I. Barring the Residents’ case was improper 
without the State meeting its burden of 
making a prima facie showing on all four 
prongs of the res judicata analysis. 

 The State sought to terminate the Residents’ case 
through the imposition of res judicata and insisted 
that the Cole case bound the Residents. Res judicata 
consists of four distinct prongs; the movant must 
meet all four prongs to properly succeed on the mo-
tion. Equity Resources Management, Inc. v. Vinson, 
723 So. 2d 634, 636 (Ala. 1998). If the Defendants fail 
in this endeavor, the burden of production does 
not shift to the nonmovant and the motion must fail. 
See Ex parte General Motors, supra, quoted in 
Stewart v. Brinley, 902 So. 2d 1, 8 (Ala. 2004). The 
four prongs of res judicata are: (1) a prior judgment 
on the merits; (2) rendered by a court of competent 
jurisdiction; (3) with substantial identity of the 
parties; and (4) with the same cause of action pre-
sented in both [13] actions. Id. In this case, the State 
did not make a prima facie showing on all four prongs 
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of res judicata.1 Thus, the circuit court erred in prem-
aturely terminating the Residents’ case. 

 
A. The State did not bring forth evidence 

of “substantial identity” to satisfy its 
burden as to prong three of res judicata. 

 The third prong of the res judicata analysis is 
“substantial identity of the parties.” The “substantial 
identity” prong essentially requires privity (a legal 
relationship) when the second plaintiffs were not 
named as parties in the first litigation. “[T]he party 
identity [14]  criterion of res judicata does not require 
complete identity, but only that the party against 
whom res judicata is asserted was either a party or in 
privity with a party to the prior action[.] ’ ” Dairyland 

 
 1 Although Residents did not contest prong four – “same 
cause of action” – of the res judicata analysis at the circuit court, 
the burden on the State to prove each and every prong re-
mained. Additionally, it was incumbent upon the court to review 
all evidence in the light most favorable to Residents. “The 
question [for this prong] is whether the same evidence substan-
tially supports both actions.” Old Republic Ins. Co. v. Lanier, 
790 So.2d 922, 928 (Ala. 2000). (internal quotation marks and 
citations omitted; alterations by the Court.) As noted in the 
Statement of the Case, the Residents bring a completely differ-
ent set of operative facts to this litigation than the Cole plain-
tiffs. The expert affidavits contradict the State’s “mobility equals 
assimilation” assertion relied on by this Court in Cole. (C. at 8-
16, 241-272). This evidence completely changes the dynamic for 
nuclear operative facts in the Residents’ case. The circuit court 
was required to analyze the fourth prong in light of this evi-
dence. This Court’s analysis of prong three, however, should be 
dispositive. 
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Ins. Co. v. Jackson, 566 So. 2d 723, 725 (Ala. 1990) 
(quoting Whisman v. Alabama Power Co., 512 So. 2d 
78, 82 (Ala. 1987)). 

 The United States Supreme Court has held a 
court may not “without disregarding the requirement 
of due process, give a conclusive effect to a prior 
judgment neither against one who is a party nor in 
privity with a party therein.” Postal Telegraph Cable 
Co. v. Newport, 247 U.S. 464, 476 (1918) quoted in 
Richards v. Jefferson County, 517 U.S. 793, 797 
n.4 (1996). Privity connotes a legal relationship be-
tween the parties. This analysis usually turns on 
“whether the relationship between the parties was 
close enough and whether adequate notice of the 
action was received by the alleged privy.” “Issue 
preclusion in Alabama,” 32 Ala. L. Rev. 500, 520-21 
(1981) quoted in Hughes v. Martin, 533 So. 2d 188, 
191 (Ala. 1988). 

 In Richards v. Jefferson County, the United 
States Supreme Court held due process demanded a 
second plaintiff challenging an Alabama tax scheme 
be allowed to have his [15] day in court even though 
the two sets of plaintiffs had identical interests and 
sought the same relief – the overturning of an alleg-
edly illegal tax. In that case, the United States Su-
preme Court overruled this Court when it based its 
privity finding on the face of the complaints and their 
identical interests. 517 U.S. at 796. 

 In S. Cent. Bell Tel. Co. v. Ala., the United States 
Supreme Court again held this Court’s application of 
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res judicata violated the second plaintiff ’s due pro-
cess rights in another tax case where two sets of 
different plaintiffs had similar interests and sought 
the same relief. 526 U.S. 160, 168 (1999). Thus, the 
United States Supreme Court has reversed a number 
of cases in which the defendant advanced the same 
argument the circuit court adopted: “substantial 
identity” or privity may be shown simply because two 
sets of plaintiffs that are strangers have similar or 
identical interests or seek similar relief, i.e. “virtual 
representation.” 

 Indeed, the United States Supreme Court has 
warned against over-application of res judicata with-
out sufficient due process protection as an “extreme 
application of the doctrine” and constitutionally 
untenable. Postal Telegraph [16] Cable Co., 247 U.S. 
at 476 quoted in Richards, 517 U.S at 797. Here, the 
circuit court ignored this warning by loosely apply- 
ing the now discredited “virtual representation” doc-
trine within res judicata analysis to the Residents, 
strangers to Cole case. 

 
B. The circuit court failed to make the 

mandated fact-intensive inquiry to de-
termine privity between the two sets 
of differently named plaintiffs. 

 The determination of privity is a fact-intensive 
analysis requiring the court to probe the connection 
between the current and previous plaintiffs when 
they are differently named. For instance, in Baker v. 
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Merrill Lynch, Pierce, Fenner & Smith, Inc., 821 
So. 2d 158 (Ala. 2001), this Court relied on the trial 
court’s factual findings on “substantial identity” to 
demonstrate a close enough relationship between a 
company and its sole employee to halt a second suit. 
The findings revealed: 

Mr. Baker has been the PC’s only president 
and is the only person with a financial inter-
est in the PC; the PC has had no employees 
since 1987; for years, the PC has not actively 
engaged in the practice of law (in fact, for 
years it has done nothing on a daily basis); it 
has held no meetings; it has kept no corpo-
rate minutes; it has paid no salaries; its 
funds have been used for Mr. Baker’s per-
sonal purposes . . . and Mr. Baker [17] him-
self gave testimony suggesting that he and 
his PC were one and the same. 

Id. at 166. Armed with this information, this Court 
held, “On these facts, we conclude that Baker and the 
PC are in privity, and, therefore, that the identity-of-
parties element of collateral estoppel is also satis-
fied.” Id. 

 Further, a Second Circuit case relied on by this 
Court emphasizes this point. In Kreager v. General 
Electric Co., 497 F.2d 468 (2d Cir. 1974), cert. denied, 
419 U.S. 861 (1974), that court barred a plaintiff from 
bringing forth a second lawsuit even though not 
named in the first, after noting the multitude of ways 
he was connected to the first lawsuit. This Court 
relied on that case in Whisman v. Alabama Power 
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Co., 512 So. 2d 78, 83 (Ala. 1987), when it performed 
a “substantial identity” analysis. Thus, in situations 
where the plaintiffs in the second suit are different 
than those named in the first, the court must investi-
gate whether they are nonetheless substantially the 
same in fact. 

 Unlike in Baker, Kreager and Whisman, the State 
did not bring forth and the court did not consider any 
evidence probing the relationship between the Resi-
dents and the Cole plaintiffs, or the level of involve-
ment the Residents had [18] in the Cole case. (C. at 
128-36, 570-82) Instead, the court concluded “sub-
stantial identity” can be proven merely by looking 
at the complaints filed by two different sets of plain-
tiffs seeking the same relief from a defendant. (C. at 
576-578). According to the circuit court’s theory, 
differently named parties’ “substantial identities” can 
be completely surmised from the relief sought. (C. at 
577-578). Furthermore, according to the circuit court, 
motivation, i.e. factual evidence of interests or sub-
stantial identity is immaterial to a court’s analysis. 
(C. at 577). The Order, Paragraph 17, Conclusions of 
Law (“Paragraph 17”) states, “The identity of inter-
ests between the plaintiffs here and the Cole plain-
tiffs is evident from the face of their Complaints; 
any personal motivations for pursuing this litigation, 
e.g. car accident with a non-English speaking driver 
are irrelevant.” (C. at 577 ¶ 17). This type of “evi-
dence,” without more, is insufficient as a matter of 
law to demonstrate “substantial identity” when the 
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plaintiffs are differently named because privity can-
not be gleaned merely from the pleadings. 

 “[R]es judicata is not where a proposition has 
been affirmed or denied in the pleadings, but where it 
has been [19] fully investigated and tried.” Hughes, 
533 So. 2d at 191 (quoting 2 Black on Judgments 
§ 614, p. 936 (1902)). Illustrating the application of 
this point is American Trust Corp. v. Champion, 793 
So. 2d 811 (Ala. Civ. App. 2001). In that case, a de-
fendant attempted to meet his burden of production 
on the “substantial identity” prong by offering into 
evidence the same documents as the Defendants in 
the present case. As here, the defendant offered two 
complaints and a previous order in a case involving 
differently named plaintiffs. The court held the 
documents insufficient to prove “substantial identity.” 

“Although [plaintiffs] responded to that por-
tion of the motion to dismiss that relied on 
the res judicata defense, submitting affida-
vits and other evidentiary materials in oppo-
sition, we need not discuss the sufficiency 
of its response, because we conclude that 
[defendants] did not meet their burden of 
making a prima facie showing that they 
were entitled to a judgment as a matter 
of law. The materials submitted by [defen-
dants] show that the Autauga Circuit Court 
had entered a prior judgment in their favor 
against ATCC. The complaint in the instant 
case, however, was filed by ATC. Thus, the 
materials [defendants] submitted in support 
of their motion did not establish the third 
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element of res judicata defense: that ATCC 
and ATC had a ‘substantial identity.’ ” 

Id. at 814. 

 The circuit court erred as a matter of due process 
analysis as to the rights of the Residents. In fact, the 
[20] circuit court contradicts at least the last decade 
and a half of United States Supreme Court case law, 
as cited herein. The Ninth Circuit articulated this 
point by noting, “parallel legal interests alone, identi-
cal or otherwise, are not sufficient to establish privity, 
or to bind a plaintiff to a decision reached in another 
case involving another plaintiff.” Headwaters Inc. v. 
United States Forest Serv., 399 F.3d 1047, 1054 (9th 
Cir. 2005). 

 The judicial inquiry cannot end with a superficial 
showing of similar or even identical relief sought by 
two differently named plaintiffs and still satisfy due 
process. In fact, the highest Courts in this country 
and state have rejected this argument repeatedly. In 
Morris v. Cornerstone Propane Partners, L.P., 884 
So. 2d 796 (Ala. 2003), a case involving two sets of 
farmer plaintiffs suing the same propane dealer, both 
sets of plaintiffs had the same interests and both 
complaints sought essentially the same relief, and yet 
this Court did not find it “evident” from the face of 
their complaints that privity or “substantial identity” 
existed between them. In fact, this Court did not find 
such privity existed even after a full factual investi-
gation. 
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 [21] Rather than relying on the definitive 
Morris decision by this Court, the circuit court pri-
marily relied on two inapposite cases. The first case, 
Century 21 Preferred Properties, Inc. v. The Alabama 
Real Estate Comm’n took a broader view of “sub-
stantial identity.” 401 So. 2d 764, 770 (Ala. 1981) 
(plurality). In essence this view deemed “virtual rep-
resentation” proffered “substantial identity” could be 
proven in the absence of privity by showing merely 
similar or identical interests between different plain-
tiffs. See Order, Paragraph 12, Conclusions of Law, 
(C. at 572 ¶ 12), (“Judgments can bind persons not 
party (or privy) to the litigation in question where the 
nonparties’ interests were represented adequately by 
a party in the original suit. Southwest Airlines Co. v. 
Texas International Airlines, 546 F.2d 84, 94-95 (5th 
Cir. 1977). (emphasis added). A person may be bound 
by a judgment even though not a party to a suit if one 
of the parties to the suit is so closely aligned with his 
interests as to be his virtual representative. Aerojet-
General Corporation v. Askew, 511 F.2d 710, 719 (5th 
Cir. 1975).” Century 21, 401 So. 2d 764, 770 (Ala. 
1981) (plurality).) 

 The United State Supreme Court, as well as the 
Alabama [22] Supreme Court, have repeatedly re-
jected this antiquated reading of res judicata as 
violative of the second plaintiff ’s due process rights. 
If the second plaintiff did not participate in or in 
some other way have his interests adequately repre-
sented, e.g. through a class action, in the first liti-
gation, then a mere showing that he has a similar 
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interest cannot, in and of itself, demonstrate “sub-
stantial identity.” The now discredited Century 21 
plurality decision promoting “virtual representation” 
did in fact assert that parties not in privity could be 
held in “substantial identity.” But even in that case 
there was some proof of an existing relationship 
between the sets of plaintiffs, which was their com-
mon affiliation with the Century 21 franchise system. 
Century 21, 401 So. 2d at 772 (Maddox, J., dissent-
ing). To the extent the circuit court relied on the 
liberal “virtual representation” theory of “substantial 
identity” to mean similar interests of “strangers” 
alone, without privity, can satisfy the identity re-
quirement, this reliance is error. 

 Particularly egregious is the circuit court’s reli-
ance on the second case, Greene v. Jefferson County 
Comm’n, 13 [23] So. 3d 901 (Ala. 2008).2 That case 
and this case could not be more dissimilar. In Greene, 
the plaintiffs in the second action had all been mem-
bers of a class action lawsuit in the first case. In fact, 
one of the plaintiffs had actually been a class repre-
sentative in the first case. Id. at 912. This Court 
found “substantial identity” between members of the 
previous class and the plaintiffs in the second law- 
suit and correctly decided the second plaintiffs could 
not bring a second lawsuit. Thus, Greene stands for 
the completely unremarkable proposition that class 

 
 2 The Order cites this case as Greene v. Jefferson County 
Comm’n, ___ So.2d ___, 2008 WL 4892051, at *7 (Ala. Nov. 14, 
2008); this case was released for publication on July 29, 2009. 
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members and representatives in a class action law-
suit, duly noticed their rights were being litigated, 
cannot then bring a second suit after an unappealed 
adverse determination, even one involving a separate 
issue, i.e. class members and representatives are in 
privity with themselves. 

 Here, the circuit court has in essence created a de 
facto class action where none had existed. (C. at 570-
582). In 2008, the United States Supreme Court warn 
[sic] against exactly this type of due process infirmity. 
In Taylor v. [24] Sturgell, 553 U.S. 880 (2008), the 
Court cautioned: 

An expansive doctrine of virtual representa-
tion, however, would ‘recogniz[e], in effect, 
a common-law kind of class action.’ Tice 
v. American Airlines, 162 F.3d 966, 972 (7th 
Cir. 1998) (internal quotation marks omit-
ted). That is, virtual representation would 
authorize preclusion based on identity of 
interests and some kind of relationship 
between parties and nonparties, shorn of 
the procedural protections prescribed in 
Hansberry, Richards, and Rule 23. These 
protections, grounded in due process, could 
be circumvented were we to approve a vir-
tual representation doctrine that allowed 
courts to “create de facto class actions at will. 

Tice, 162 F.3d at 973 quoted in 553 U.S at 901. That 
guarantee of due process protection existing in class 
actions – through notice and the heightened obliga-
tions of class representatives – disappears when a 
court sua sponte adjudicates rights for an entire class 
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of litigants. Therefore, Greene is inapplicable to the 
current situation and cannot support the circuit 
court’s holding. 

 This conclusion does not change because of one 
statement in Greene quoted by the circuit court: “A 
party is deemed in privity with a party in a prior 
action when there is identity of interest in the subject 
matter of the litigation.” Greene, 13 So. 3d at 912 
(internal citations omitted), quoted in Order, Para-
graph 11, Conclusions of Law. (C. at 576). By the time 
this Court made this [25] statement, a factual inquiry 
into privity would have been superfluous because the 
Court had already established that the entire compo-
sition of the second suit plaintiffs consisted of first 
suit participants. Obviously, a factual inquiry into the 
relationships between two sets of plaintiffs is not 
necessary when all parties acknowledge the second 
set of plaintiffs all participated in the first litigation. 
In this situation, the evidentiary standard for “sub-
stantial identity” may be considerably lower or even 
nonexistent. 

 The proposition by the circuit court is the same 
one advocated by the dissent in Morris: 

This interest [by the second set of plaintiffs] 
is identical to the interest of the McDill 
plaintiffs. Both groups are made up of mem-
bers of the Association seeking to enforce a 
contract the Association allegedly made on 
their behalf. Because the interests of the 
McDill plaintiffs and the Morris plaintiffs 
are identical, the interest of the Morris 
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plaintiffs was adequately represented in the 
McDill litigation. 

884 So. 2d at 801 (See, J., dissenting). Yet Greene does 
not overrule Morris, nor, given Supreme Court prece-
dent, could it. Instead Greene simply demonstrates 
the considerably lower evidentiary bar to a finding of 
“substantial identity” needed when the same plain-
tiffs are [26] involved in the second suit. 

 The circuit court’s assertion, in Paragraph 17 
about motivation being “irrelevant” to interests, is 
also suspect and unsupported by case law. (C. at 577). 
Turning again to Greene, far from holding motivation 
irrelevant, the Court delves into the two sets of plain-
tiffs’ motivation as the reason they have similar in-
terests. “Jefferson County employees had an interest 
in seeking the invalidation of the resolution, because 
. . . members . . . would have been required to forfeit 
certain discretionary benefits in order to opt back in 
to the retirement system.” 13 So. 3d at 912-913. Thus, 
in Greene, the second set of plaintiffs had the same 
interests, i.e. invalidating the resolution because they 
had the same motivation, i.e. losing benefits. Here, no 
such determination can be made because the court 
did not receive from the State any evidence dem-
onstrating the Residents’ and the Cole plaintiffs’ 
motivations, relationships or interests, e.g. through 
affidavits, answers to interrogatories, etc. Instead, 
the circuit court mistakenly based its ruling solely on 
the fact previous plaintiffs sued the State and re-
ceived an adverse judgment on an unchallenged fact 
question. (C. at 138-147, [27] C. 148-155). The court 
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failed to make the mandated fact-intensive inquiry 
when it relied exclusively on the three documents in 
making its conclusions. Therefore, the court’s defi-
cient inquiry was inadequate to support its ruling. 

 
C. The public interest law aspect of this 

case neither lessened the State’s or 
circuit court’s burdens nor the Resi-
dents’ due process rights. 

 Indirectly acknowledging the weakness of their 
argument, Defendants attempted to bolster their 
position through a “public law” canard. In Richards, 
the United States Supreme Court employed strong 
language advocating the due process rights of plain-
tiffs to secure their day in court. “The opportunity to 
be heard is an essential requisite of due process of 
law in judicial proceedings.” Windsor v. McVeigh, 93 
U.S. 274, 277 (1876) quoted in 517 U.S. at 797 n.4. 
The circuit court, however, erroneously relied on dicta 
from the end of that opinion to assert due process 
concerns are lessened in cases where “public law” 
involves no personal interests. (C. at 570-582). 

Our answer requires us to distinguish be-
tween two types of actions brought by tax-
payers. In one category are cases in which 
the taxpayer is using that status to entitle 
him to complain about an [28] alleged mis- 
use of public funds, see, e. g., Massachusetts 
v. Mellon, 262 U.S. 447, 486-489, (1923), 
or about other public action that has only 
an indirect impact on his interests, e.g., 



App. 108 

Stromberg v. Board of Ed. of Bratenahl, 64 
Ohio St. 2d 98, (1980), Tallassee v. State ex 
rel. Brunson, 206 Ala. 169, 89 (1921). As to 
this category of cases, we may assume that 
the States have wide latitude to establish 
procedures not only to limit the number of 
judicial proceedings that may be entertained 
but also to determine whether to accord a 
taxpayer any standing at all. 

517 U.S. at 803 (“Richards’ dicta”). 

 The circuit court construed the Richards’ dicta as 
an invitation to deny the Residents their due process 
rights in its own discretion. (C. at 578-579). But this 
is not how courts have interpreted the Richards’ 
dicta. In fact, the language in the dicta apparently 
caused confusion to the extent that the Supreme 
Court issued a clarification of its meaning twelve 
years later. 

 From Maine to Oregon, defendants have at-
tempted to use the Richards’ dicta to limit the fun-
damental right of due process in public law cases and 
have failed. In Animal Welfare Inst. v. Martin, the 
court rejected the circuit court’s Richards’ dicta ar-
gument. There, defendants argued a second lawsuit 
aiming to protect Canadian lynx should be barred 
because it was “public law” and would imbue only an 
indirect benefit to the plaintiffs. 588 F. Supp. 2d 70, 
92 [29] (D. ME 2008). Similarly, in Headwaters Inc., v. 
United States Forest Serv., the Ninth Circuit rejected 
an argument based on the Richards’ dicta in a case 
where a second plaintiff sought to require a certain 
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federal agency to follow federal law. “We reject the 
invitation to craft a ‘public right’ exception to the 
due process requirement of adequate representation. 
Richards itself involved a question that pertained to 
all taxpayers, and the public nature of that question 
did not lead the Supreme Court to create an exception 
to its adequate representation holding.” 399 F. 3d at 
1054. 

 Finally, after apparent confusion on the meaning 
of the Richards’ dicta, the Supreme Court clarified its 
intent in Taylor. The case involved successive Free-
dom of Information Act (“FOIA”) requests. The gov-
ernment agency at issue tried to utilize the Richards’ 
dicta to argue res judicata should apply. The Supreme 
Court rejected this argument and further stated in 
regards to the Richards’ dicta: “we said in Richards 
only that, for the type of public-law claims there 
envisioned, States are free to adopt procedures limit-
ing repetitive litigation. See 517 U.S. at 803,” quoted 
in 553 U.S. at 903 (emphasis added). [30] See also 
Pelt v. Utah (Interpreting Taylor as rejecting the ar-
gument that a broader reading of nonparty preclusion 
is appropriate in “public law” litigation.) 539 F.3d 
1271, 1290 (10th Cir. 2008). 

 In fact, Amendment 509 provides exactly what 
the Taylor Court contemplated in the Richards’ dicta, 
by establishing a legislative channel within Amend-
ment 509 to limit lawsuits utilizing its authority. 
“The legislature may provide reasonable and appro-
priate limitations on the time and manner of suits 
brought under this amendment.” Ala. Const. Art. I, 
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§ 36.01. (C. at 17). To date, the legislature has not 
enacted any limitation under this amendment. 

 Further, the circuit court’s reliance on a “public 
law” defense in this case is a two-edged sword. In 
fact, the circuit court seeks to have it both ways. On 
the one hand, it asserts because this is a case of 
public interest, due process concerns are lessened and 
res judicata should more readily apply. (C. 578-580). 
But if it is a matter of public interest, in fact, such a 
matter of public interest that the citizens of Alabama 
overwhelmingly sought to enshrine their rights to 
bring cases under Amendment 509 in [31] their most 
sacred legal text, this fact should counsel courts 
against imposing judicially created doctrines in the 
absence of legislative action. The text of Amendment 
509 specifically directs the legislature as the constitu-
tionally designated limiter of lawsuits brought under 
its authority. (C. at 17). In this context, silence by the 
legislature is as binding as specific action. 

 As this Court noted in Hagan v. Commissioner’s 
Court of Limestone County, “Constitutions are the 
result of the popular will, and their words are to be 
understood ordinarily as used in the sense that such 
words convey to the popular mind.” 160 Ala. 544, 562 
(Ala. 1909). The plain language of Amendment 509 
does not provide for a single original suit, preclusive 
of all others, but for “cases,” emphasizing the common 
understanding that enforcement or adherence by gov-
ernment may lapse over time, and indeed that resi-
dents and businesses in Alabama will change, as well. 
In fact, this type of judicial restraint and adherence 
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to the will of the people, through the legislature, is 
exactly what the Supreme Court recommended in 
Taylor, when a government agency advocated employ-
ing res judicata to limit FOIA requests. 

[32] Richards spoke of state legislation, but 
it appears equally evident that Congress, in 
providing for actions vindicating a public 
interest, may “limit the number of judicial 
proceedings that may be entertained.” Id., 
at 803. It hardly follows, however, that this 
Court should proscribe or confine successive 
FOIA suits by different requesters. Indeed, 
Congress’ provision for FOIA suits with no 
statutory constraint on successive actions 
counsels against judicial imposition of con-
straints through extraordinary application of 
the common law of preclusion. 

553 U.S. at 903 (emphasis added). 

 Amendment 509 has been enshrined in the 
Alabama Constitution since 1990, and the people, 
through their representatives, have not sought to 
limit the way the people ensure the State stays true 
to it. (C. at 17). It is hubris bordering on vainglory 
for a single circuit court to subjugate the will of the 
people by employing a judicial apparatus in this 
manner. For it is up to the people, and their designees 
in the legislature, not the role of a single judge, to 
limit lawsuits arising from Amendment 509; the 
people, in the form of the legislature, have thus far 
not spoken. 
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 The policy reasons the circuit court enunciates 
for the existence of res judicata are themselves highly 
questionable and without constitutional basis when 
the people speak directly as to how they wish these 
lawsuits to [33] be limited. See Order, Paragraphs 3-
5, Conclusions of Law (C. at 574). The detrimental 
effect of such a judicial usurpation in this case is 
obvious: unlike a private action where the application 
of res judicata is limited to a very small subset of the 
population, its application here would deprive due 
process rights to millions of Alabamians and count-
less others doing business in the State. 

 
II. The court improperly ignored the Resi-

dents’ undisputed and unrebutted evi-
dence contradicting the claim that the 
State satisfied its burden of a prima facie 
showing on the “substantial identity” 
prong. 

 Assuming against the facts, the record and all 
case law and authority, the State met its burden of a 
prima facie showing on the “substantial identity” 
prong simply by attaching the complaint and order 
from the Cole case to its motion, this would not end 
the court’s inquiry. In fact, the burden of production 
would simply shift to the nonmoving party. Stewart v. 
Brinley, 902 So. 2d 1, 8 (Ala. 2004).). As the party 
with the burden of proof at trial for the affirmative 
defense, the State still must overcome all of the evi-
dence being construed against them to warrant a 
grant of the relief sought. 
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 Summary judgment is appropriate only when 
“there is no [34] genuine issue as to any material fact 
and . . . the moving party is entitled to a judgment as 
a matter of law.” Rule 56(c)(3), Ala. R. Civ. P., and 
Dobbs v. Shelby County Econ. & Indus. Dev. Auth., 
749 So. 2d 425, 428 (Ala. 1999). The court must 
accept the tendencies of the evidence most favorable 
to the nonmoving party and must resolve all reason-
able doubts in favor of the nonmoving party. System 
Dynamics Int’l, Inc. v. Boykin, 683 So. 2d 419, 420 
(Ala. 1996). “Where the evidence is in conflict, the 
issue must [be tried to the fact-finder].” Kitchens v. 
Winn-Dixie Montgomery, Inc., 456 So. 2d 45, 47 (Ala. 
1984) (emphasis added) quoted in Stewart, 902 So. 2d 
at 8. 

 Residents met their burden of production, assum-
ing it ever shifted to them, by presenting “substantial 
evidence.” Ex parte Alfa Mut. Gen. Ins. Co., 742 
So. 2d 182, 184 (Ala. 1999). Residents submitted 
affidavits swearing they were “strangers” to the Cole 
case and they had no prior relationship, in effect, no 
privity existed. (C. 181-240). 

 The affidavits are important for at least two 
reasons. First, it shows the Cole plaintiffs did not put 
the Residents in this case on notice their rights would 
be adjudicated in the Cole proceedings. As the United 
States [35] Supreme Court has stated, the right to be 
heard ensured by the guarantee of due process “has 
little reality or worth unless one is informed that the 
matter is pending and can choose for himself whether 
to appear or default, acquiesce or contest.” Mullane v. 
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Central Hanover Bank & Trust Co., 339 U.S. 306 
(1950), quoted in Richards, 517 U.S. at 799. 

 Second, the affidavits confirm the Cole plaintiffs 
took no special care to safeguard the legal rights or 
interests of the Residents. Again quoting Richards, 

Because petitioners and the Bedingfield liti-
gants are best described as mere ‘strangers’ 
to one another, Martin v. Wilks, 490 U.S. 755, 
762 (1989), we are unable to conclude that 
the Bedingfield plaintiffs provided repre-
sentation sufficient to make up for the fact 
that petitioners neither participated in, see 
Montana v. United States, 440 U.S. 147, 154 
(1979), nor had the opportunity to partici-
pate in, the Bedingfield action. Accordingly, 
due process prevents the former from being 
bound by the latter’s judgment. 

517 U.S. at 802. See also S. Cent. Bell Tel. Co. v. Ala., 
(“We cannot distinguish Richards from the case 
before us. In Richards, we pointed out that the tax-
payers in Case One ‘did not sue on behalf of a class; 
their pleadings did not purport to assert any claim 
against or on behalf of any nonparties; and the judg-
ment they received did not purport to bind any . . . 
taxpayers who were nonparties.’ ”) 517 [36] U.S. at 
801, quoted in 526 U.S. at 167. 

 These cases reflect the heightened awareness 
courts must exhibit when “strangers” are involved 
in a second lawsuit, to ensure nonparty due process 
protection – particularly in cases brought under con-
stitutional provisions granting the broadest possibly 
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[sic] standing to plaintiffs. The affidavits, admitted 
into evidence by Residents and not disputed or rebut-
ted by the State, prove the Residents and the Cole 
plaintiffs were, in fact, “strangers.” At a minimum, 
this evidence taken in the light most favorable to the 
Residents created a genuine issue of material fact as 
to the “substantial identity” of the parties. Under 
proper analysis, the burden then shifted back to the 
State 

 In order to overcome the Residents’ evidence, 
it was incumbent on the State to produce targeted 
interrogatories or other discovery devices show- 
ing either: (1) the existence of some relationship 
between the parties (refuting the material’s veracity); 
or (2) evidence demonstrating that even if the two 
parties are strangers, their interests in the first case 
were sufficiently safeguarded, e.g. through a class 
action. Taylor, 553 U.S. [37] at 901. See also Head-
waters Inc., 399 F.3d at 1055. 

 (“Here, of course, the parties were not the same, 
and the problem is not simply that no argument was 
permitted but that the pertinent facts necessary to 
make a privity determination, outlined above, were 
not investigated.”). 

 In this case, the State presented no evidence in 
dispute or rebuttal of the Residents’ evidence. (C. at 
128-36). The State’s failure should have caused the 
circuit court to deny the State’s motion. 
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Conclusion 

 The circuit court erred as a matter of law when it 
barred Plaintiffs case by invoking res judicata. The 
circuit court inappropriately applied this judicially 
created doctrine in four ways: (i) it erroneously held 
Defendants had made a prima facie showing on all 
four prongs of res judicata based solely on the plead-
ings; (ii) it failed to make the mandated fact-intensive 
inquiry to determine privity between the differently 
named second plaintiffs and the previous plantiffs 
[sic]; (iii) it incorrectly concluded the State’s and 
court’s burdens, and the Residents’ due process rights 
were lessened by relying on inapposite Supreme 
Court dicta regarding “public law” [38] cases; and, (iv) 
it ignored the undisputed and unrebutted evidence 
proving the Residents were “strangers” to the Cole 
plaintiffs and the Cole case, and thus did not properly 
construe all of the evidence. Each of the four preced-
ing grounds raises an independent basis – supported 
by both United States and Alabama Supreme Court 
case law – to conclude the Circuit Court erred as a 
matter of law in prematurely terminating the Resi-
dents’ case. 

 Plaintiffs respectfully request, this Court: 

 1. reverse the decision of the circuit court and 
hold that the Residents and the Cole plaintiffs do not 
share substantial identity and thus application of res 
judicata against the Residents was improper; and 
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 2. hold that the legislature is the designated 
and proper body to limit cases under Amendment 
509. 

(Signature on following page) 
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APPENDIX H 

IN THE CIRCUIT COURT OF 
MONTGOMERY COUNTY, ALABAMA 

 

SCOTT BEASON, LARRY 
SPENCER, ALLISON 
SLAPPY, LISA PAYNE, and 
MARY AMBRIDGE, 

   Plaintiffs,  

v.  

BOB RILEY, Governor of the 
State of Alabama, and  
COLONEL J. CHRISTOPHER 
MURPHY, Director of the 
Alabama Department of  
Public Safety, in their  
official capacities, 

   Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO.
 CV-2008-1338 

 
BRIEF IN SUPPORT OF PLAINTIFFS’  

MOTION TO ALTER, AMEND,  
OR VACATE JUDGMENT 

 COME NOW the Plaintiffs, having made their 
Motion to Alter, Amend, or Vacate, pursuant to Rule 
59(e), Ala. R. Civ. P., this Court’s grant of summary 
judgment, on res judicata grounds to Defendants in 
an order released on May 10, 2010 (“Order”), and 
offer this brief in support, showing the Court as 
follows:  
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I. The Court’s Order Granted Defendants’ 
Motion For Summary Judgment On The 
Ground Of Res Judicata Even Though De-
fendants Failed To Meet Their Burden Of 
Production By Making a Prima Facie Case 
On All Four Required Elements. 

 The Defendants moved for summary judgment 
pursuant to Rule 56, Ala. R. Civ. P. on the theory the 
judicially created affirmative defense of res judicata 
bars the Plaintiffs (“Plaintiffs or Beason Plaintiffs”) 
from receiving a full hearing on their claims because 
a previous case, Cole v. Riley 989 So. 2d 1001 (Ala. 
2007), settled the issues brought forth by the Plain-
tiffs. The Defendants are both the movant of this 
dispositive motion, and are moving on the basis of an 
affirmative defense which it would have the burden of 
proof at trial. Wilger v. State Dep’t of Pensions & 
Security, 390 So. 2d 656 (Ala. Civ. App. 1980). Thus in 
order for the Court to have properly granted the 
motion, Defendants had to overcome two distinct 
burdens: the burden of production (prima facie case) 
Ex parte General Motors Corp., 769 So. 2d 903, 909 
(Ala. 1999) (quoting Berner v. Caldwell, 543 So. 2d 
686, 691 (Ala. 1989) (Houston, J., concurring special-
ly)) and the burden of “construction” (construction of 
the evidence in the light most favorable to the 
nonmovant). System Dynamics In’l, Inc. v. Boykin, 
683 So. 2d 419 (Ala. 1996). The evidence proffered by 
the Defendants in support of their motion for sum-
mary judgment met neither of these burdens and 
thus the Court incorrectly granted the Defendants’ 
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Motion for Summary Judgment, as such, the Order 
should be vacated.  

 
A. Defendants Failed To Meet Their Bur-

den Of Production On The Third Ele-
ment Of Res Judicata When They Did 
Not Offer Into Evidence Any Proof of 
Privity Between The Cole Plaintiffs and 
the Beason Plaintiffs.  

 In arguing the affirmative defense of res judicata, 
the Defendants had the initial burden to make a 
prima facie case for all of the defense’s elements. If 
the Defendants fail in this endeavor, the burden of 
production does not shift to the nonmovant and the 
motion must fail. See Ex parte General Motors, supra, 
quoted in Stewart v. Brinley, 902 So. 2d 1, 8 (Ala. 
2004). Res judicata consists of four distinct prongs; 
the movant must meet all four prongs in order to 
properly succeed on the motion. Equity Resources 
Management, Inc. v. Vinson, 723 So. 2d 634, 636 (Ala. 
1998). In Alabama, the four elements of res judicata 
are: (1) a prior judgment on the merits; (2) rendered 
by a court of competent jurisdiction; (3) with substan-
tial identity of the parties; and (4) with the same 
cause of action presented in both actions. Id.  

 For the purposes of this Motion to Alter, Amend 
or Vacate the Judgment, the only contested prong of 
res judicata is the third, “substantial identity of the 
parties.” The “substantial identity” prong is essentially 
a privity (legal relationship) analysis when the  
second plaintiffs were not actually involved or  
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represented in the first litigation. “[T]he party identi-
ty criterion of res judicata does not require complete 
identity, but only that the party against whom res 
judicata is asserted was either a party or in privity 
with a party to the prior action[.] ’” Dairyland Ins. Co. 
v. Jackson, 566 So. 2d 723, 725 (1990) (quoting 
Whisman v. Alabama Power Co., 512 So. 2d 78, 82 
(Ala. 1987)). 

 Some older case law, including that relied on by 
the Order, took a broader view of “substantial identi-
ty,” in essence this older view held “virtual represen-
tation” in the absence of privity would suffice to show 
“substantial identity” of the parities merely because 
the two sets of plaintiffs had similar or identical 
interests litigated in the prior litigation. See Order, 
Paragraph 12, Conclusions of Law, “Judgments can 
bind persons not party (or privy) to the litigation in 
question where the nonparties’ interests were repre-
sented adequately by a party in the original suit. 
Southwest Airlines Co. v. Texas International Airlines, 
546 F.2d 84, 94-95 (5th Cir. 1977). (emphasis added). 
A person may be bound by a judgment even though 
not a party to a suit if one of the parties to the suit is 
so closely aligned with his interests as to be his 
virtual representative. Aerojet-General Corporation v. 
Askew, 511 F.2d 710, 719 (5th Cir. 1975).” Century 21 
Preferred Properties, Inc. v. The Alabama Real Estate 
Comm’n, 401 So. 2d 764, 770 (Ala. 1981) (plurality).  

 To the extent the Order relies on the liberal 
“virtual representation” analysis to mean, with 
nothing more, similar or identical interests suffice to 
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demonstrate “substantial identity,” this reliance is 
clearly erroneous. As discussed infra (Section “C”), 
the United State [sic] Supreme Court as well as the 
Alabama Supreme Court have rejected this reading of 
res judicata repeatedly, as violative of the second 
plaintiff ’s rights of due process. If the second plaintiff 
did not participate in or in some other way have his 
interests adequately represented, then a mere show-
ing that another set of plaintiffs with similar inter-
ests previously litigated a case cannot, in and of 
itself, demonstrate “substantial identity;” the defen-
dant must show the existence of a relationship.  

 
B. In Order To Meet Their Prima Facie 

Burden Of Production And Show Privi-
ty Between The Plaintiffs, The Defen-
dants Were Required To Bring Forth 
Evidence Showing Some Kind of Rela-
tionship Between the Cole and Beason 
Plaintiffs. 

 The United States Supreme Court has held a 
State may not “without disregarding the requirement 
of due process, give a conclusive effect to a prior 
judgment against one who is neither a party nor in 
privity with a party therein.” Postal Telegraph Cable 
Co. v. Newport, 247 U.S. 464, 476 (1918) quoted in 
Richards v. Jefferson County, 517 U.S. 793, 797 n.4 
(1996). Privity connotes some sort of relationship 
between the parties. This analysis usually turns on 
“whether the relationship between the parties was 
close enough and whether adequate notice of the 
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action was received by the alleged privy.” “Issue 
preclusion in Alabama,” 32 Ala. L. Rev. 500, 520-21 
(1981) quoted in Hughes v. Martin, 533 So. 2d 188, 
191 (Ala. 1988).  

 As one might expect, the determination of privity 
is a fact-intensive analysis requiring the court to 
probe the connection between the current and previ-
ous plaintiffs, when they are different. For instance 
in Baker v. Merrill Lynch, Pierce, Fenner & Smith, 
Inc., 821 So. 2d 158 (Ala. 2001), the Alabama Su-
preme Court relied on the trial court’s factual find-
ings on “substantial identity” of the parties to 
demonstrate a close enough relationship between a 
company and its sole employee to halt a second suit. 
The findings revealed: “Mr. Baker has been the PC’s 
only president and is the only person with a financial 
interest in the PC; the PC has had no employees since 
1987; for years, the PC has not actively engaged in 
the practice of law (in fact, for years it has done 
nothing on a daily basis); it has held no meetings; it 
has kept no corporate minutes; it has paid no sala-
ries; its funds have been used for Mr. Baker’s person-
al purposes; . . . and Mr. Baker himself gave 
testimony suggesting that he and his PC were one 
and the same.” Id. at 166. Armed with this infor-
mation the Court held, “On these facts, we conclude 
that Baker and the PC are in privity, and, therefore, 
that the identity-of-parties element of collateral 
estoppel is also satisfied. Id. (emphasis added). A 
Second Circuit case relied on by the Alabama Su-
preme Court also demonstrates this point. In Kreager 
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v. General Electric Co., 497 F.2d 468 (2d Cir. 1974), 
cert. denied, 419 U.S. 861, (1974) the court barred a 
plaintiff from bringing forth a second lawsuit even 
though not named in the first, after noting the multi-
tude of ways he was connected to the first lawsuit. 
The Alabama Supreme Court relied on this case in 
Whisman v. Alabama Power Co., 512 So. 2d 78, 83 
(Ala. 1987) when it performed a “substantial identity” 
analysis. Thus in situations where the parties in a 
previous suit are not the same, the defendants must 
present evidence of privity and the court must weigh 
that evidence to determine whether a sufficient 
relationship exists between the different plaintiffs. 

 
C. The Defendants’ Did Not Even Attempt 

To Bring Forth Evidence of Privity Be-
tween The Cole and Beason Plaintiffs 
And Instead Relied Solely On The Face 
Of The Two Complaints, And Thus This 
Evidence Is Grossly Insufficient To 
Demonstrate Substantial Identity. 

 In purporting to meet their burden of production, 
the Defendants did not offer, and the Court did not 
consider, any evidence probing the relationship 
between the Cole and Beason Plaintiffs, or the level 
involvement the Beason Plaintiffs had in the Cole 
case. Instead, the only evidence the Defendants 
introduced that could possibly support the Order was 
the Cole and Beason complaints, and the order in the 
Cole case. However, courts have never held this  
type of evidence, without more, to be sufficient to 



App. 125 

demonstrate “substantial identity” when the plain-
tiffs are different or to satisfy the movant’s initial 
burden; in fact, the opposite is true. “[R]es judicata is 
not where a proposition has been affirmed or denied 
in the pleadings, but where it has been fully investi-
gated and tried.” Hughes, 533 So. 2d at 191 (quoting 2 
Black on Judgments § 614, p. 936 (1902)). 

 American Trust Corp. v. Champion, 793 So. 2d 
811 (Ala. Civ. App. 2001) demonstrates this point. In 
that case, a defendant attempting to meet his burden 
of production on res judicata offered into evidence the 
same documents as the Defendants in the present 
case, namely the two complaints and a previous order 
in a case involving two separate plaintiffs. The court 
in that case held the evidence produced by the de-
fendants insufficient to show “substantial identity.” 
“Although [plaintiffs] responded to that portion of the 
motion to dismiss that relied on the res judicata 
defense, submitting affidavits and other evidentiary 
materials in opposition, we need not discuss the 
sufficiency of its response, because we conclude that 
[defendants] did not meet their burden of making a 
prima facie showing that they were entitled to a 
judgment as a matter of law. The materials submitted 
by [defendants] show that the Autauga Circuit Court 
had entered a prior judgment in their favor against 
ATCC. The complaint in the instant case, however, 
was filed by ATC. Thus, the materials [defendants] 
submitted in support of their motion did not establish 
the third element of res judicata defense: that ATCC 
and ATC had a ‘substantial identity.’ ” Id. at 814.  
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 The Order in the instant case incorrectly asserts 
“substantial identity” can be shown merely by looking 
at the complaints filed by two different sets of plain-
tiffs seeking the same relief from a defendant. Accord-
ing to the Order’s theory, parties’ interests and 
therefore their “substantial identities” can be com-
pletely surmised from the relief sought. Furthermore, 
according to the Order, motivation, i.e. factual evi-
dence of interests or substantial identity is immateri-
al to a court’s analysis. The Order, Paragraph 17, 
Conclusions of Law (“Paragraph 17”) states, “The 
identity of interests between the plaintiffs here and 
the Cole plaintiffs is evident from the face of their 
Complaints; any personal motivations for pursuing 
this litigation e.g. car accident with a non-English 
speaking driver are irrelevant.” Thus, the Order is 
asserting that interest equals identity equals privity 
and this inquiry need not go further than the relief 
sought on the face of the two complaints. This is an 
incredible statement, clearly erroneous, and com-
pletely unsupported by case law. In fact, if this 
statement is true, then Alabama and Supreme Court 
case law for at least the last 20 years or so are incor-
rect, as the Ninth Circuit succinctly surmised, “paral-
lel legal interests alone, identical or otherwise, are 
not sufficient to establish privity, or to bind a plaintiff 
to a decision reached in another case involving anoth-
er plaintiff.” Headwaters Inc. v. United States Forest 
Serv., 399 F.3d 1047, 1054 (9th Cir. 2005).  

 If Paragraph 17 is a correct conclusion of law 
then it would eliminate the need to ever have a 
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factual finding into the relationship between parties; 
the party asserting the affirmative defense would be 
able to show “substantial identity” simply showing 
both plaintiffs sought the same relief. If Paragraph 17 
is correct, then due process as understood by the 
United States Supreme Court and indeed by most 
American citizens does not exist in the Circuit Court 
of Montgomery County, Alabama. Of course, Circuit 
Courts in Alabama are not relieved of respecting due 
process, and the judicial inquiry never ends with 
simply a showing of similar or even identical relief 
sought. In fact, courts routinely reject claims of res 
judicata when successive plaintiffs seek the same 
relief i.e. have the same interests. For instance in 
Morris v. Cornerstone Propane Partners, L.P., 884 So. 
2d 796 (Ala. 2003) a case involving two sets of farmer 
plaintiffs suing the same propane dealer, both sets of 
plaintiffs had the same interests and both complaints 
sought essentially the same relief, and yet the Ala-
bama Supreme Court did not find it “evident” from 
the face of their complaints that privity or “substan-
tial identity” existed between them. In fact, the Court 
did not find such privity existed even after a full 
factual investigation. Similarly, in Richards v. Jeffer-
son County, the United States Supreme Court held 
due process demanded a second plaintiff challenging 
an Alabama tax scheme be allowed to have his day in 
court even though the two sets of plaintiffs had the 
exact same interests and sought the same relief: the 
overturning of an allegedly illegal tax. In fact, in that 
case, the United States Supreme Court overruled the 
Alabama Supreme Court when it based its privity 
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finding on the face of the complaints and their identi-
cal interests. 517 U.S. at 802. Finally in S. Cent. Bell 
Tel. Co. v. Ala., the United States Supreme Court 
held that the Alabama Supreme Court’s application of 
res judicata violated the second plaintiff ’s due pro-
cess rights, in another tax case where two sets of 
different plaintiffs sought the same relief. 526 U.S. 
160, 168 (1999). Thus, the United States Supreme 
Court has reversed a number of cases where the 
defendant advances the same argument the Order 
promotes: “substantial identity” or privity may be 
shown simply because two sets of plaintiffs have 
similar or identical interests. Indeed, the Court has 
described the identical interests equals “substantial 
identity” equals privity paradigm as “extreme applica-
tions of the doctrine of res judicata” which fundamen-
tal due process rights do not permit. Postal Telegraph 
Cable Co., 247 U.S. at 476 quoted in Richards, 517 
U.S at 797. 

 None of the cases the Order cites stand for the 
proposition that a defendant can prove privity or 
“substantial identity” simply by showing two sets of 
plaintiffs have similar or identical interests, through 
offering into evidence two complaints and an order. 
The Order relies primarily on two cases for this 
erroneous assertion. As discussed supra, the now 
discredited Century 21 holding did in fact assert that 
parties not in privity could be held in “substantial 
identity.” However, even in that case there was some 
proof of an existing relationship between the sets of 
plaintiffs, which was their common affiliation with 
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the Century 21 franchise system. Century 21, 401 So. 
2d at 772 (Maddox, J., dissenting).  

 Particularly egregious is the Order’s reliance on 
the second case Greene v. Jefferson County Comm’n, 
13 So. 3d 901 (Ala. 2008).1 That case and the case at 
bar could not be more dissimilar. In Greene, the 
plaintiffs in the second action had all been members 
of a class action lawsuit in the first case. In fact, one 
of the plaintiffs had actually been a class representa-
tive in the first case. Id. at 912. The Court found 
“substantial identity” between members of the previ-
ous class and the current lawsuit and correctly decid-
ed the second plaintiffs could not bring a second 
lawsuit i.e. get a second bite at the apple, on an issue 
the first court decided. Thus, Greene stands for the 
completely unremarkable proposition class members 
and representatives in a class action lawsuit, duly 
noticed their rights were being litigated, cannot then 
bring a second suit after an unappealed adverse 
determination, even one involving a separate issue. 
Presumably, these class members had the opportuni-
ty to “opt out” of the first litigation and bring a sepa-
rate action, in keeping with general principles of class 
action law. By choosing to remain in the litigation, 
these plaintiffs explicitly chose to be bound by the 
actions of class counsel and the judgments of the 
court.  

 
 1 The Order cites this case as Greene v. Jefferson County 
Comm’n, ___ So.2d ___, 2008 WL 4892051, at *7 (Ala. Nov. 14, 
2008); this case was released for publication on July 29, 2009.  



App. 130 

 This Order, in essence, has created a de facto 
class action where none had existed. The Supreme 
Court warned against exactly this kind of action in 
Taylor v. Sturgell. “An expansive doctrine of virtual 
representation, however, would ‘recogniz[e], in effect, 
a common-law kind of class action.’ Tice v. American 
Airlines, 162 F.3d 966, 972 (7th Cir. 1998) (internal 
quotation marks omitted). That is, virtual represen-
tation would authorize preclusion based on identity of 
interests and some kind of relationship between 
parties and nonparties, shorn of the procedural 
protections prescribed in Hansberry, Richards, and 
Rule 23. These protections, grounded in due process, 
could be circumvented were we to approve a virtual 
representation doctrine that allowed courts to “create 
de facto class actions at will.” Tice, 162 F.3d at 973 
quoted in 128 S. Ct. 2161, 2176 (2008). That guaran-
tee of due process protection existing in class actions 
disappears when a court sua sponte adjudicates rights 
for a class of litigants in the absence of a class action 
lawsuit; therefore, Greene is inapplicable to the 
current situation and cannot support the Order.  

 This analysis does not change because of one 
statement in Greene utilized by the Order: “A party is 
deemed in privity with a party in a prior action when 
there is identity of interest in the subject matter of 
the litigation.” Greene, 13 So. 3d at 912 (internal 
citations omitted), quoted in Order Paragraph 11, 
Conclusions of Law. By the time the Court made this 
statement a factual inquiry into privity would have 
been superfluous because the Court had already 
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established that all the previous litigants had partic-
ipated in the previous case. Thus, the Court merely 
further demonstrated privity by noting the similarity 
in the relief the two parties requested. Obviously, a 
factual inquiry into the relationships between two 
sets of plaintiffs is not necessary when all parties 
acknowledge the second set of plaintiffs all partici-
pated in the first litigation, in this situation the 
evidentiary standard for “substantial identity” may 
be considerably lower.  

 The proposition set forth in the Order is the same 
one advocated by the dissent in Morris. “This interest 
[by the second set of plaintiffs] is identical to the 
interest of the McDill plaintiffs. Both groups are 
made up of members of the Association seeking to 
enforce a contract the Association allegedly made on 
their behalf. Because the interests of the McDill 
plaintiffs and the Morris plaintiffs are identical, the 
interest of the Morris plaintiffs was adequately 
represented in the McDill litigation.” 884 So. 2d at 
801 (See, J., dissenting). Yet Greene does not overrule 
Morris, nor given Supreme Court precedent could it, 
instead it simply demonstrates the considerably 
lower evidentiary bar to a finding of “substantial 
identity” needed when the same plaintiffs are in-
volved in the second suit. 

 The Order’s assertion about motivation being 
“irrelevant” to interests in Paragraph 17 is also 
curious and unsupported by case law. Turning again 
to Greene, far from holding motivation irrelevant, the 
court delves into the two sets of plaintiffs’ motivation 
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as the reason they have similar interests. “Jefferson 
County employees had an interest in seeking the 
invalidation of the resolution, because . . . members 
. . . would have been required to forfeit certain discre-
tionary benefits in order to opt back in to the retire-
ment system.” 13 So. 3d at 912-913. Thus in Greene, 
the second set of plaintiffs had the same interests i.e. 
invalidating the resolution because they had the same 
motivation i.e. loosing benefits. Here, no such deter-
mination can be made because Defendants never 
bothered to produce any evidence, which would show 
their motivations, relationships or interests i.e. 
affidavits, answers to interrogatories, etc. and instead 
chose to rely solely on the fact previous plaintiffs sued 
the Defendants and received an adverse judgment. 
Without more, this evidence fails to show a prima 
facie case on the “substantial identity” component of 
res judicata, and therefore it was inadequate to 
support the Defendants’ motion. Finally, the right to 
bring suit in this case applies not only to the citizens 
of Alabama but also to persons doing business in the 
State, which implies persons with different interests 
or motivations may have cause to bring a suit to 
enforce this Constitutional amendment (“Amendment 
509”).  
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II. Even If the Defendants Were Able To Satis-
fy Its Burden of Production, They Did Not 
Meet Their Burden Of Persuasion Because 
the Plaintiffs Presented Undisputed Evi-
dence Challenging Defendants’ Prima Fa-
cie Case; This Evidence Must Be Construed 
In The Light Most Favorable To The Plain-
tiffs.  

 Summary judgment is appropriate only when 
“there is no genuine issue as to any material fact and 
. . . the moving party is entitled to a judgment as a 
matter of law.” Rule 56(c)(3), Ala. R. Civ. P., and 
Dobbs v. Shelby County Econ. & Indus. Dev. Auth., 
749 So. 2d 425, 428 (Ala. 1999). The court must 
accept the tendencies of the evidence most favorable 
to the nonmoving party and must resolve all reasona-
ble doubts in favor of the nonmoving party. System 
Dynamics Int’l, Inc. v. Boykin, 683 So. 2d 419, 420 
(Ala. 1996). “Where the evidence is in conflict, the 
issue must [be tried to the fact-finder].” Kitchens v. 
Winn-Dixie Montgomery, Inc., 456 So. 2d 45, 47 (Ala. 
1984) (emphasis added) quoted in Stewart, 902 So. 2d 
at 8.  

 Assuming arguendo, against all the case law and 
authority, Defendants met their burden of production 
on the question of “substantial identity” simply by 
attaching two complaints and an order to their mo-
tion, this would not end the court’s inquiry. In fact, 
the burden of production would simply shift to the 
nonmoving party. Id. As the party with the burden of 
proof at trial for the affirmative defense, Defendants 
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still must overcome all of the evidence being con-
strued against them for the purpose of a motion for 
summary judgment.  

 Plaintiffs met their burden of production, assum-
ing it ever shifted to them, by presenting “substantial 
evidence.” Ex parte Alfa Mut. Gen. Ins. Co., 742 So. 
2d 182, 184 (Ala. 1999). Plaintiffs submitted affida-
vits stating they were “strangers” to the Cole case 
and they had no prior relationship; in effect, no 
privity existed. The Defendants presented no evi-
dence rebutting this evidence. The affidavits are 
important for at least two reasons. First, it shows the 
Cole Plaintiffs did not put the Beason Plaintiffs on 
notice their rights would be adjudicated in the Cole 
proceedings. As the United States Supreme Court has 
stated, the right to be heard ensured by the guaran-
tee of due process “has little reality or worth unless 
one is informed that the matter is pending and can 
choose for himself whether to appear or default, 
acquiesce or contest.” Mullane v. Central Hanover 
Bank & Trust Co., 339 U.S. 306, (1950), quoted in 
Richards, 517 U.S. at 799. Second, the affidavits 
demonstrate the Cole Plaintiffs took no special care to 
safeguard the legal rights or interests of the Beason 
Plaintiffs. Again quoting Richards, “Because petition-
ers and the Bedingfield litigants are best described as 
mere ‘strangers’ to one another, Martin v. Wilks, 490 
U.S.755, 762 (1989), we are unable to conclude that 
the Bedingfield plaintiffs provided representation 
sufficient to make up for the fact that petitioners 
neither participated in, see Montana v. United States, 
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440 U.S. 147, 154, (1979), nor had the opportunity to 
participate in, the Bedingfield action. Accordingly, 
due process prevents the former from being bound by 
the latter’s judgment.” See also S. Cent. Bell Tel. Co. 
v. Ala., (“We cannot distinguish Richards from the 
case before us. In Richards, we pointed out that the 
taxpayers in Case One ‘did not sue on behalf of a 
class; their pleadings did not purport to assert any 
claim against or on behalf of any nonparties; and the 
judgment they received did not purport to bind any 
. . . taxpayers who were nonparties.’ ”) 517 U.S. at 
801, quoted in 526 U.S. at 167. 

 These cases demonstrate heightened awareness 
courts must exhibit when “strangers” are involved in 
a second lawsuit, so that courts do not allow the 
infringement of nonparty due process rights. The 
affidavits demonstrate the Cole and Beason Plaintiffs 
were, in fact, “strangers.” Taking this evidence in 
light most favorable to the nonmovant, at least here if 
not before, it created a genuine issue of material fact 
as to the “substantial identity” of the parties. When 
the Defendants failed to counter evidence contained 
in the affidavits, the Court erred in awarding the 
motion for summary judgment, because it did not 
construe the evidence in the light most favorable to 
the nonmovants.  

 In order to overcome the Plaintiffs’ evidence, it 
was incumbent on the Defendants to produce target-
ed interrogatories or other discovery devices showing 
either: (i.) the existence of some relationship between 
the parties (refuting the material’s veracity); or  
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(ii.) evidence demonstrating that even if the two 
parties are strangers their interests in the first case 
were sufficiently safeguarded e.g. through a class 
action. Taylor, 128 S. Ct. at 2180. See also Headwa-
ters Inc., 399 F.3d at 1055. (“Here, of course, the 
parties were not the same, and the problem is not 
simply that no argument was permitted but that the 
pertinent facts necessary to make a privity determi-
nation, outlined above, were not investigated.”) Here, 
the Defendants produced no evidence to allow the 
Court to make a proper investigation, and produced 
no discovery materials that countered the affidavits, 
hence the Court had to take them as true and deny 
Defendants’ motion.  

 
III. The Order Incorrectly Concludes Plaintiffs 

Should Be Divested Of Their Due Process 
Rights Even In The Absence Of Privity Be-
cause This Case Involves A Matter Of Pub-
lic Interest.  

 In Richards, the United States Supreme Court 
employed strong language advocating the due process 
rights of plaintiffs to get their day in court. “The 
opportunity to be heard is an essential requisite of 
due process of law in judicial proceedings.” Windsor v. 
McVeigh, 93 U.S. 274, 277 (1876) quoted in 517 U.S. 
at 797 n.4. However, the Order erroneously relied on 
dicta made toward the end of that opinion to assert 
that due process concerns are lessened in cases where 
“public law” involves no personal interests. “Our 
answer requires us to distinguish between two types 
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of actions brought by taxpayers. In one category are 
cases in which the taxpayer is using that status to 
entitle him to complain about an alleged misuse of 
public funds, see, e.g., Massachusetts v. Mellon, 262 
U.S. 447, 486-489, (1923), or about other public action 
that has only an indirect impact on his interests, e.g., 
Stromberg v. Board of Ed. of Bratenahl, 64 Ohio St. 
2d 98, (1980), Tallassee v. State ex rel. Brunson, 206 
Ala. 169, 89 (1921). As to this category of cases, we 
may assume that the States have wide latitude to 
establish procedures not only to limit the number of 
judicial proceedings that may be entertained but also 
to determine whether to accord a taxpayer any stand-
ing at all.” Id. at 803 (“Richards’ Dicta”). 

 The Order construes the Richards’ Dicta as an 
invitation to deny Plaintiffs their due process rights. 
However, this is not how courts have interpreted this 
provision, and in fact, it apparently caused so much 
confusion, the Supreme Court issued a clarification of 
its meaning twelve years later. From Maine to Ore-
gon parties have attempted to use the Richards’ Dicta 
to limit the fundamental right of due process in 
public interest cases and have failed. In Animal 
Welfare Inst. v. Martin, the court rejected an argu-
ment relying on the Richards’ Dicta that a second 
lawsuit aiming to protect Canadian lynx should be 
barred because it was “public law” and would imbue 
only an indirect benefit to the plaintiffs. 588 F. Supp. 
2d 70, 92 (D. ME 2008). Similarly in Headwaters Inc., 
v. United States Forest Serv., the Ninth Circuit reject-
ed an argument based on the Richards’ Dicta in a 
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case where a second plaintiff sought to require a 
certain federal agency to follow federal law. “We reject 
the invitation to craft a ‘public right’ exception to the 
due process requirement of adequate representation. 
Richards itself involved a question that pertained to 
all taxpayers, and the public nature of that question 
did not lead the Supreme Court to create an exception 
to its adequate representation holding.” 399 F. 3d at 
1054. 

 Finally, after some apparent confusion on the 
meaning Richards’ Dicta, the Supreme Court clarified 
and limited it in Taylor v. Strungell. This case in-
volved successive Freedom of Information Act re-
quests. The government agency at issue tried to 
utilize the Richards’ Dicta to argue res judicata 
should apply. The Supreme Court rejected this argu-
ment and further stated in regards to the Richards’ 
Dicta: “we said in Richards only that, for the type of 
public-law claims there envisioned, States are free to 
adopt procedures limiting repetitive litigation. See 
517 U.S., at 803,” quoted in 128 S. Ct. at 2177 (em-
phasis added). See also Pelt v. Utah (Interpreting 
Taylor as rejecting the argument that a broader 
reading of nonparty preclusion is appropriate in 
“public law” litigation.) 539 F.3d 1271, 1290 (10th Cir. 
2008). In fact, Amendment 509 provides exactly what 
the Taylor Court contemplated in the Richards’ Dicta, 
by establishing within the Amendment a way to limit 
lawsuits utilizing its authority. “The legislature may 
provide reasonable and appropriate limitations on the 
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time and manner of suits brought under this amend-
ment.” Ala. Const. Art. I, § 36.01. 

 Perhaps the reason the Supreme Court felt the 
need to clarify the Richards’ Dicta is that often time it 
is impossible to delineate between public interest law 
and personal interest in a public interest case. For 
example, suppose the policy of Alabama was to en-
force English-only driver’s license tests. Then, a non-
English speaker challenging this policy would surely 
have a personal interest in getting the license test in 
their native tongue, even if they did not have a pri-
vate right of action. The same then must be said of 
native English speakers wishing everyone on the road 
to understand road signs. It would be incongruent to 
divide the public/private interest in this way, i.e. to 
say if Alabama construes the policy one way then 
personal interests are at stake and if it construes it 
the other way then no personal interests are at stake.  

 
IV. The Fact That This Case Involves A Con-

stitutional Amendment, Ratified By The 
People Of Alabama, Which Specifically 
Directs The Method And Manner In Which 
Suits Pertaining To It Should Be Limited 
Should Caution The Judiciary Against 
Imposing Its Own Doctrines Of Limita-
tion.  

 The Order’s preening about “public interest” in 
this case is a two-edged sword. In fact, regarding 
public interest, the Order really seeks to have it both 
ways. On the one hand, it asserts because this is a 
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case of public interest due process concerns are 
lessened and res judicata should more readily apply. 
But if it is a matter of public interest, such a matter 
of public interest the citizens of Alabama sought to 
enshrine it in their most sacred legal text, this should 
counsel courts against imposing judicially-created 
doctrines in contravention of the people’s selected 
manner to limit such lawsuits. As noted supra, the 
text of Amendment 509 specifically directs the legis-
lature as the appropriate limiter of lawsuits brought 
under its authority.  

 As the Alabama Supreme Court noted in Hagan 
v. Commissioner’s Court of Limestone County, “Con-
stitutions are the result of the popular will, and their 
words are to be understood ordinarily as used in the 
sense that such words convey to the popular mind.” 
160 Ala. 544, 562 (Ala. 1909). The plain language of 
the Amendment 509 does not provide for a single 
original suit, preclusive of all others, but for “cases,” 
emphasizing the common understanding that en-
forcement or adherence by government may lapse 
over time, and indeed that residents and businesses 
in Alabama will change as well. In fact, this type of 
judicial restraint and adherence to the will of the 
people is exactly what the Supreme Court recom-
mended in Taylor, when a government agency advo-
cated employing res judicata to limit Freedom of 
Information Act (“FOIA”) requests. “Richards spoke of 
state legislation, but it appears equally evident that 
Congress, in providing for actions vindicating a public 
interest, may “limit the number of judicial proceedings 
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that may be entertained.” Id., at 803. It hardly fol-
lows, however, that this Court should proscribe or 
confine successive FOIA suits by different requesters. 
Indeed, Congress’ provision for FOIA suits with no 
statutory constraint on successive actions counsels 
against judicial imposition of constraints through 
extraordinary application of the common law of pre-
clusion.” 128 S. Ct. at 1277-1278 (emphasis added).  

 Amendment 509 has been enshrined in the 
Alabama Constitution since 1990, and the people, 
through their representatives, have not sought to 
limit the way the people ensure the State stays true 
to it. It is hubris bordering on vainglory for the judi-
ciary to subjugate the will of the people by imposing 
its own doctrines in the manner directed by the 
Order. For it is up to the people, not the role of a 
single judge, to limit lawsuits arising from this 
Amendment 509; the people have thus far not spoken.  

 The policy reasons the Order describes for the 
existence of res judicata are themselves lessened or 
nonexistent when the people speak directly as to how 
they wish these lawsuits to be limited. See Order, 
Paragraphs 3-5, Conclusions of Law. The detrimental 
effect of such a judicial usurpation is obvious: unlike 
a private action where the application of res judicata 
is limited to a very small subset of the population, its 
application here would deprive due process rights to 
millions of Alabamians and countless others doing 
business in the State. 
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V. Conclusion  

 WHEREFORE, for the foregoing reasons, Plain-
tiffs respectfully request that this Court reconsider 
and vacate its Order granting Defendants’ Motion for 
Summary Judgment on the ground of res judicata.  

 This 8th day of June, 2010. 

 s/Shannon L. Goessling
 Shannon L. Goessling (admitted 

 pro hac vice) 
Georgia Bar No. 298951 
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[2] On behalf of the Defendants: 

MS. MISTY FAIRBANKS 
MS. MARGARET L. FLEMING 
Attorney at Law 
Montgomery, Alabama 

*    *    * 

  THE COURT: So let me ask you something: 
Was there some kind of class action before? 

  MS. FAIRBANKS: It was not a class action 
before, Your Honor, but when we were here in De-
cember, you raised the point that since Judge Shashy 
had already heard this case, since the Alabama 
Supreme Court had  

*    *    * 

  [3] THE COURT: But do we have to have 
some – the same parties in order for that judgment to 
be binding on these plaintiffs? 

*    *    * 

  [8] MS. GOESSLING: Yes, Your Honor, but 
we would definitely disagree as to whether it’s a 
viable claim. And we would certainly –  

  THE COURT: But if it’s already been 
decided. 

  MS. GOESSLING: Well, we would argue 
that it has not been fully litigated –  

  THE COURT: Well, no, no –  

  MS. GOESSLING: – and that –  
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  THE COURT: – I said decided. 

  MS. GOESSLING: Well, there was a deci-
sion by a circuit court and there was a decision by the 
Supreme Court, and we on behalf of these plaintiffs 
are advancing a meritorious claim. 

  THE COURT: Well, I don’t know, now. Y’all 
better be careful. 

  MS. GOESSLING: Yes, Your Honor. 

  MR. SAMSIL: Judge, before I signed off on 
this –  

  THE COURT: And your name? 

  MR. SAMSIL: Sam Samsil. I’m the – I’m 
local counsel. 

  THE COURT: Oh, you’re local. All right. I’ll 
hear you, then. 

  MR. SAMSIL: And I have talked with these 
folks about this and we’ve discussed res judicata and 
we [9] discussed collateral estoppel. And we re-
searched it before we filed this new case. And we felt 
like that in the first case we never reached – even 
though it says we reached the merits, but I don’t 
think we really did. 

*    *    * 

  [10] MR. MORRISON: We have filed a 
motion to strike the amended answer that was filed 
by the defendants. After the defendants filed a mo- 
tion for summary judgment, which is based on res 
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judicata, at that point in time, they had not filed an 
amended answer asserting that res judicata was an 
affirmative defense. And they did so –  

  THE COURT: I think the Court raised that 
sua sponte. 

  MR. MORRISON: The Court did it. And, 
Your Honor, earlier it discussed the issue of res 
judicata, but there was no formal declaration on the 
part of the defendants until approximately two weeks 
before today’s hearing. There is a case, Puckett v. 
Schreiber [11] Corporation, 551 So. 2d. 979, Alabama 
1989, which dealt with an amended complaint that 
was filed approximately two weeks before a hearing 
on summary judgment. And the complaint was struck 
because it was filed at that particular time. 

*    *    * 

  [18] THE COURT: What discovery would 
you need on the issue of res judicata? 

  MR. MORRISON: That point in time if 
there were any factual underpinnings for that partic-
ular affirmative defense. 

  THE COURT: What? 

  MR. MORRISON: At that point in time we 
don’t know. It would be an open ending [sic] question. 

  THE COURT: All right. Well, you can’t 
convince me you were prejudiced, then. 
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  MR. MORRISON: Well, Your Honor, we 
don’t know [19] the answer until we’re able to allow – 
allowed to ask the question. 

  THE COURT: Well, you know what res 
judicata is, don’t you? 

  MR. MORRISON: Yes, sir. 

  THE COURT: So what – who would you 
need to depose in order to defend against that de-
fense? 

  MR. MORRISON: We would have liked to 
have gone ahead and sent interrogatories. 

  THE COURT: To whom? 

  MR. MORRISON: To the defense. 

  THE COURT: Asking what? 

  MR. MORRISON: What are your factual 
underpinnings for your res judicata defense. 

  THE COURT: No. That’s a – that’s a 
speechless argument. I mean, do you know – you 
know what it is. It’s a previous lawsuit. I’ll deny the 
motion. 

*    *    * 

  [22] THE COURT: So you question the 
plaintiffs’ standing? 

  MS. FAIRBANKS: Well, I wish I could. 
Amendment 509 to the Alabama Constitution, which 
is the subject of this entire litigation, does give them 
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standing. But it had to give them standing if there 
was going to be any litigation here, because they have 
no injury. This is not something that is personal to 
any of the plaintiffs –  

*    *    * 

  [29] THE COURT: So you got some kind of 
court order that says you can give it in multiple 
languages? 

  MS. FAIRBANKS: The district court and 
the 11th Circuit Court of Appeals held that we were 
required to give it in multiple languages. And the 
United States Supreme Court held that the particular 
plaintiffs who had sued us did not have a private 
right of action. The United States Supreme Court did 
not reach the issue of whether the disparate impact 
regulations under Title 6 required multiple lan-
guages. 

*    *    * 

  [30] THE COURT: Now, is that binding on 
me? 

  MS. FAIRBANKS: Well, that order, it was 
affirmed by the Alabama Supreme Court, and I think 
it’s extremely persuasive, but –  

  THE COURT: Well, if it was affirmed by 
the Alabama Supreme Court, then it is binding on 
me. 

  MS. FAIRBANKS: Right. Well, the Alabama 
Supreme Court affirmed it on the grounds that the 
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plaintiffs haven’t brought all the evidence necessary 
that – but all of this, also, though, really goes to the 
merits, and we do not have a motion –  

  THE COURT: Well, did the – was the case 
decided on the merits? 

  MS. FAIRBANKS: Cole was decided on the 
merits and it was affirmed. 

  [31] THE COURT: So what’s this business 
about all the evidence? Is that just dicta? 

  MS. FAIRBANKS: I was just wanting to 
make sure that you understood the rationale, because 
when we were up earlier, plaintiffs’ counsel suggested 
that there wasn’t really a finding on – that it wasn’t 
really adjudicated, but both parties moved for sum-
mary judgment. The defendant’s motion was granted 
and that was affirmed. So we do believe that there 
is adjudication on the merits on this exact issue 
from the court of competent jurisdiction and the 
only issue –  

  THE COURT: Well, who said that there 
was not enough evidence or all the evidence was not 
brought in? I’m trying to understand that statement. 

  MS. FAIRBANKS: I was not counsel in 
Cole, but as I understand it –  

  THE COURT: Do you have the opinion? 

  MS. FAIRBANKS: Plaintiffs thought that it 
was a legal issue about whether this policy – the 
Department’s policy comported with the constitutional 
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amendment. And the Alabama Supreme Court said 
that it was a factual issue and they needed to bring 
evidence to prove that case and that they have not 
proven their case, and that we have supported our 
motion for summary judgment and affirmed on that 
ground. 

*    *    * 

  [42] THE COURT: Let’s – why don’t we just 
certify [43] a class, make this a class action, okay, and 
let’s go on and get ruling on this once and for all. 

*    *    * 

  THE COURT: What’s wrong with that? 

*    *    * 

  THE COURT: Yeah. But when it clash [sic] 
with the other things, you know, such as rules of 
procedure, that means that everybody, the citizens of 
the State of Alabama got standing, so why don’t we 
just make this a class action and let’s get to the 
merits of it and be done with it. 

  MR. MORRISON: Because we believe – 

  THE COURT: What’s wrong with that? 

  MR. MORRISON: We believe certifying a 
class would read that portion of Amendment 509 out 
of existence. 

*    *    * 

  [44] THE COURT: We’ll certify a class and 
get on with it. 

*    *    * 
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  [45] THE COURT: But I’m going to certify 
a class. 

  MS. GOESSLING: I don’t believe there’s a 
motion pending for a class certification, Your Honor. 

  THE COURT: I know, but I’m trying to get 
one. 

  MS. GOESSLING: I appreciate that, Your 
Honor. 

*    *    * 
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APPENDIX J 

THE CIRCUIT COURT OF 
MONTGOMERY COUNTY, ALABAMA 

 
SCOTT BEASON, 
LARRY SPENCER, 
ALLISON SLAPPY, 
LISA PAYNE, and 
MARY AMBRIDGE, 

    Plaintiffs, 

vs. 

BOB RILEY, Governor of 
the State of Alabama, 
and COLONEL J. 
CHRISTOPHER MURPHY, 
Director of the Alabama 
Department of Public Safety, 
in their official capacities, 

    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
CIVIL ACTION NO.
 CV-2008-1338 

 
PLAINTIFFS’ BRIEF IN OPPOSITION 

TO STATE DEFENDANTS’ MOTION 
FOR SUMMARY JUDGMENT 

(Filed Jan. 26, 2009) 

 COME NOW the Plaintiffs in the above-styled 
action and file this Brief in Opposition to State De-
fendants’ Motion for Summary Judgment, showing 
the Court as follows: 
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I. FACTS 

 This case involves a challenge to the Defendants’ 
policy and practice of providing driver’s license exam-
inations in multiple languages, asserting that this 
policy and practice violates Ala. Const, Art. I, § 36.01. 
This Amendment provides: 

English is the official language of the state of 
Alabama. The legislature shall enforce this 
amendment by appropriate legislation. The 
legislature and officials of the state of Ala-
bama shall take all steps necessary to insure 
that the role of English as the common lan-
guage of the state of Alabama is preserved 
and enhanced. The legislature shall make no 
law which diminishes or ignores the role of 
English as the common language of the state 
of Alabama. 

Any person who is a resident of or doing 
business in the state of Alabama shall have 
standing to sue the state of Alabama to en-
force this amendment, and the courts of rec-
ord of the state of Alabama shall have 
jurisdiction to hear cases brought to enforce 
this provision. The legislature may provide 
reasonable and appropriate limitations on 
the time and manner of suits brought under 
this amendment. 

 Plaintiffs, five residents of the State of Alabama, 
brought this suit seeking declaratory and injunctive 
relief. The Plaintiffs request that this Court declare 
that the multi-language driver’s license testing 
program violates Ala. Const. Art. I, § 36.01, and they 
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request this Court permanently enjoin the Director of 
the Alabama Department of Public Safety (“ADPS”) 
and the Governor of Alabama from maintaining any 
policy that allows candidates for Alabama driver’s 
licenses to be tested in a language other than Eng-
lish. There is no dispute that the Director of ADPS 
administers the driver’s license examinations in 
Alabama. The Director of ADPS is Defendant Colonel 
J. Christopher Murphy (“Murphy”). Murphy is re-
sponsible for the formulation, execution or continua-
tion of the multi-language administration of the 
driver’s license examination in Alabama. Although 
Murphy is responsible for the policy, driver’s licenses 
are issued under the authority of the executive 
branch whose head is Defendant Governor Bob Riley 
(“Riley”). The decision to continue the multi-language 
testing when Riley was elected, and the reason for 
returning to this policy after the State of Alabama 
administered its driver’s license examinations exclu-
sively in English to comport with Ala. Const. Art. I, 
§ 36.01 are the core issues in this case. Plaintiffs filed 
the Complaint in this action on September 3, 2008. 
Defendants answered the Complaint on October 14, 
2008. 

 Defendants moved for summary judgment on 
January 13, 2009, relying on the affirmative defense 
of res judicata. At the time the motion was filed, 
however, Defendants failed to plead the defense. On 
January 15, 2009, Defendants filed State Defendants’ 
Amended Answer to Plaintiffs’ Original Complaint for 
Declaratory and Injunctive Relief, adding the defense 
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approximately two weeks before the summary judg-
ment hearing. 

 Prior to the filing of this case, a different group of 
plaintiffs who have no relationship with the instant 
Plaintiffs filed an action against Governor Bob Riley 
and Col. W.M. Coppage, former Director of ADPS. 
This suit sought declaratory and injunctive relief, 
asserting that ADPS’ administration of the Alabama 
driver’s license examination in languages other than 
English violated Ala. Const. Art. I, § 36.01. Cole v. 
Riley, 989 So. 2d 1001 (Ala. 2007). Summary judg-
ment was granted against the prior plaintiffs (“Cole 
plaintiffs”), and the Alabama Supreme Court by a 5-4 
majority upheld the grant on appeal. The Cole plain-
tiffs were R.W. Cole, J.P. Hendrick, Thomas F. 
Schenzel, Stuart Shipe and Charles Van Brock. The 
Plaintiffs in the present case are Senator Scott 
Beason, Larry Spencer, Allison Slappy, Lisa Payne 
and Mary Ambridge. (“Beason plaintiffs”). The Beason 
plaintiffs are strangers to the Cole plaintiffs, and they 
have no legal relationship whatsoever with the Cole 
plaintiffs. (See Ex. “A,” Beason Aff. ¶¶ 4-9; Ex. “B,” 
Spencer Aff. ¶¶ 4-9; Ex. “C,” Slappy Aff. ¶¶ 4-9; Ex. 
“D,” Ambridge Aff. ¶¶ 4-9; and Ex. “E,” Payne Aff. 
¶¶ 4-9). 

 In State Defendants’ Brief in Support of Their 
Motion for Summary Judgment, they have offered no 
evidence in support of their motion that proves any 
connection or relationship, legal, special or otherwise, 
between the Cole plaintiffs and the Beason plaintiffs. 
Thus, there is nothing to support their contention 
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that the Cole plaintiffs’ suit barred the present suit 
because of the Cole plaintiffs’ “virtual representation” 
of the Beason plaintiffs. 

 
II. ARGUMENT AND CITATION TO AUTHOR-

ITY 

A. INTRODUCTION 

 There is no identity of interest between the Cole 
plaintiffs and the Beason plaintiffs; they have no 
connections or special relationships. This fact has 
been demonstrated by the affidavits submitted by the 
Plaintiffs on summary judgment, which show that 
there is absolutely no relationship between the Cole 
and Beason plaintiffs, whatsoever. (See Ex. “A,” 
Beason Aff. ¶¶ 4-9; Ex. “B,” Spencer Aff. ¶¶ 4-9; Ex. 
“C,” Slappy Aff. ¶¶ 4-9; Ex. “D,” Ambridge Aff. ¶¶ 4-9; 
and Ex. “E,” Payne Aff. ¶¶ 4-9). Defendants, on the 
other hand, have failed to enter evidence in the 
record demonstrating any such connection between 
the Cole and Beason plaintiffs, whatsoever. Without 
this showing, under the case authority discussed 
below, Defendants cannot carry their burden on 
summary judgment. Moreover, each of the parties 
who bring the present action do so under the standing 
granted to them by Ala. Const. Art. I, § 36.01. This is 
a Constitutional grant of standing unique to each of 
the parties, and, because of the grant’s Constitutional 
nature, its uniqueness is not degraded simply be-
cause it has been used by completely different per-
sons to bring suit against similarly positioned 
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Defendants in the past. Thus, the parties do not have 
an identity of interests, as the power to bring this suit 
comes from the Constitution. 

 
B. SUMMARY JUDGMENT STANDARD 

 Rule 56(c)(3) Ala. R. Civ. P. states regarding 
summary judgment that: 

[T]he judgment sought shall be rendered 
forthwith if the pleadings, depositions, an-
swers to interrogatories, and admissions on 
file, together with the affidavits, if any, show 
that there is no genuine issue as to any ma-
terial fact and that the moving party is enti-
tled to a judgment as a matter of law. 

Furthermore, “[t]he court must except the tendencies 
of the evidence most favorable to the nonmoving 
party and must resolve all reasonable doubts in favor 
of the nonmoving party. System Dynamics Int’s, Inc. v. 
Boykin, 683 So. 2d 419 (Ala. 1996); Stewart v. Brinley, 
902 So. 2d 1, 8 (Ala. 2004) (citing Bruce v. Cole, 854 
So. 2d 47, 54 (Ala. 2003)). In addition, “[t]he party 
moving for summary judgment bears ‘the burden of 
production, i.e., the burden of making a prima facie 
showing that he is entitled to summary judgment.’ ” 
Id. (citing Ex parte General Motors Corp., 769 So. 2d 
903, 909 (Ala. 1999) (quoting Berner v. Caldwell, 543 
So. 2d 686, 691 (Ala. 1989) (Houston, J., concurring 
specially)). 
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C. DEFENDANTS ARE NOT ENTITLED 
TO SUMMARY JUDGMENT BASED ON 
RES JUDICATA BECAUSE “VIRTUAL 
REPRESENTATION” DOES NOT APPLY 
IN THIS CASE 

 In this case, the issue for the Court is whether 
there is privity between the Cole plaintiffs and the 
Beason plaintiffs. Defendants have moved for sum-
mary judgment on the ground that res judicata, 
which encompasses privity, bars the Complaint. The 
elements of res judicata are: 

(1) The question or fact must have been liti-
gated and determined by a court of compe-
tent jurisdiction; (2) the final judgment must 
have been rendered on the merits; (3) the 
parties, or those in privity with them, must 
be of such a relationship to the parties in the 
subsequent action as to entitle them to the 
benefits and/or burdens of the prior litiga-
tion; (4) the same cause of action must be in-
volved in both lawsuits. 

Morris v. Cornerstone Propane Partners, 884 So. 2d 
796, 797 (Ala. 2003). 

In addition, element three (3) above has also been 
stated as requiring “a substantial identity of the 
parties.” Chapman Nursing Home v. McDonald, 985 
So. 2d 914, 921 (Ala. 2007). The exception to the 
substantial identity requirement is applicable when a 
successive party was in privity with a prior party. Id.; 
Richards v. Jefferson County Alabama, 517 U.S. 793, 
798 (1996). 
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 In State Defendants’ Brief in Support of Their 
Motion for Summary Judgment, Defendants cite the 
case of Greene v. Jefferson County Commission, ___ 
So. 2d ___, 2008 Ala. LEXIS 236 (Ala. Nov. 14, 2008) 
for the proposition that “[a] person may be bound by a 
judgment even though not a party to a suit if one of 
the parties to the suit is so closely aligned with his 
interests to be a virtual representative.” Greene at 27. 
The Greene case is easily distinguishable on the facts 
for the following reasons. Greene involved a challenge 
to a legislative act that allowed county employees to 
rejoin a county retirement system after they had 
opted out. The first case was referred to by the Ala-
bama Supreme Court as the Black litigation after one 
of the sheriff ’s deputies who brought the first case. 
Both the Greene litigation and the Black litigation 
were brought as class actions. In Greene, the defen-
dants argued that the Greene plaintiffs were mem-
bers of subclasses involved in the first case. Id. at 
27. The Supreme Court specifically noted that the 
Greene plaintiffs failed to mention any relevant facts 
or legal authority controverting the finding that the 
“substantial-identity of-the-parties requirement” had 
been met. Greene at 28. In noting this failure, the 
Supreme Court cited Rule 28(a)(10), Ala. R. App. P., 
which provides that if a party fails to include facts 
and relevant legal authorities in their brief to support 
their position, those arguments are waived. Id. at 28. 
In addition, there was no dispute that all parties in 
both cases were county employees who stood to lose 
identical retirement benefits if they opted back into 
the county retirement system. Id. at 27. In light of 
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these facts, and since the appellants in Greene failed 
to controvert the appellees arguments regarding 
“substantial-identity,” the Alabama Supreme Court in 
Greene had grounds to conclude that the plaintiffs in 
Black could serve as a “virtual representative” for the 
plaintiffs in Greene. In doing so, they found the third 
res judicata factor satisfied. 

 The facts in the instant case stand in stark 
contrast to the facts in Greene. In this case, the 
affidavits submitted by the Plaintiffs, conclusively 
show that they do not have the connections with the 
Cole plaintiffs that were present between the Black 
and Greene plaintiffs. Unlike the Greene and Black 
litigations, neither Cole nor the present case was 
prosecuted as a class action. None of the parties in 
the present case were parties to Cole, but, in contrast, 
one of the parties in Greene even served as a class 
representative in Black. Id. at 27. The evidence in the 
record proves that Greene is in applicable [sic] to the 
present case. 

 A case that is more on point with the present 
case is Morris v. Cornerstone Propane Partners, L.P., 
884 So. 2d 796 (Ala. 2003). Morris dealt with res 
judicata, and placed Alabama’s recognition of “virtual 
representation” in its proper context. The previous 
case to the Morris litigation was identified by the 
Supreme Court as the McDill case. (McDill v. Corner-
stone Propane Partners, L.P., Case No. CV-98-127 
(Circuit Court, Calhoun County, Ala.). In McDill, 
several poultry farmers and a poultry association 
brought suit asserting a breach of contract claim for 
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the sale of propane. Although the case was brought as 
a class action, the class was never certified and the 
poultry association was dropped before the trial 
occurred. The trial resulted in a defense judgment. In 
Morris, the plaintiffs were also poultry farmers who 
were members of the same poultry association, and 
were requesting the same relief against the same 
defendants. The defendants moved for summary 
judgment, and the motion was granted based on res 
judicata. 

 The Supreme Court in Morris held that common 
membership in the poultry association was not legally 
sufficient to place the parties in privity and invoke 
res judicata as a bar to the plaintiffs’ action. Morris at 
797. The Court also found “persuasive” the following 
discussion from Waddell & Reed Financial, Inc. v. 
Torchmark Corp., 243 F. Supp. 2d 1232 (D. Kan. 
2003). Morris at 798. In Waddell, the federal district 
court applied Alabama law, noting Alabama’s recogni-
tion of “virtual representation” and commented on its 
scope as follows: 

To support a finding of virtual representa-
tion, the Court ordinarily must find that the 
parties in the earlier action were in some 
sense proper agents for the latter parties so 
as to support preclusion of the latter claim. 
See Tice v. Am. Airlines, Inc., 162 F.3d 966, 
971 (7th Cir. 1998), cert. denied, 527 U.S. 
1036, 119 S. Ct. 2395, 144 L. Ed. 2d 795 
(1999). Such an agency relationship may 
arise, for example, where the party in the 
first suit had some obligation to safeguard 
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the interests of the party to the second suit. 
See Moldovan v. Great Atl. & Pac. Tea Co., 
790 F.2d 894, 899 (3d Cir. 1986), cert. denied, 
485 U.S. 904, 108 S. Ct. 1074, 99 L. Ed. 2d 
233 (1988); see also Tyus v. Schoemehl, 93 
F.3d 449, 455 (8th Cir. 1996) (court will apply 
virtual representation only when existence of 
special relationship between parties justifies 
preclusion), cert. denied, 520 U.S. 1166, 117 
S. Ct. 1427, 137 L. Ed. 2d 536 (1997); 
Becherer v. Merrill Lynch, Pierce, Fenner & 
Smith, Inc., 43 F.3d 1054, 1070 (6th Cir.) 
(virtual representation demands express or 
implied legal relationship in which parties to 
first suit are accountable to non-parties who 
file subsequent suit raising identical issues), 
cert. denied, 516 U.S. 912, 116 S. Ct. 296, 133 
L. Ed. 2d 203 (1995); Gonzalez v. Banco Cent. 
Corp., 27 F.3d 751, 762 (1st Cir. 1994) (‘the 
parties’ independence – the inescapable fact 
that the [prior] plaintiffs were not legally re-
sponsible for, or in any other way accountable 
to, the [nonparty] plaintiffs – weighs heavily 
against a finding of virtual representation’); 
Amalgamated Sugar Co. v. NL Indus., Inc., 
825 F.2d 634, 640 (2d Cir.) (interests of non-
party must be adequately represented by an-
other vested with authority of representa-
tion), cert. denied, 484 U.S. 992, 108 S. Ct. 
511, 98 L. Ed. 2d 511 (1987); Klugh v. United 
States, 818 F.2d 294, 300 (4th Cir. 1987) (doc-
trine of virtual representation not applicable 
where interests of parties are separate or 
parties to first suit are not accountable to 
nonparties who file subsequent suit). 
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Morris at 798-99 (citing Waddell at 1255-56 (empha-
sis added)). 

After approving of the above discussion, the Supreme 
Court went on to conclude that: 

The McDill plaintiffs were not in any way 
accountable to the Morris plaintiffs. Fur-
thermore, we cannot find any basis upon 
which to determine that the McDill plaintiffs 
were agents of the Morris plaintiffs. An 
elastic concept of privity violates due 
process of law. See Richards v. Jefferson 
County, 517 U.S. 793, 804-05, 135 L. Ed. 2d 
76, 116 S. Ct. 1761 (1996) (“An extreme ap-
plication of state-law res judicata principles 
violates the Federal Constitution.  . . . A state 
court’s freedom to rely on prior precedent in 
rejecting a litigant’s claims does not afford it 
similar freedom to bind a litigant to a prior 
judgment to which he was not a party.”). 

Id. at 799. (emphasis added). 

 The Supreme Court’s holding in Morris that 
“virtual representation” and res judicata did not bar 
the second suit is directly applicable to the present 
case. The Cole plaintiffs were not in any way ac-
countable to the Beason plaintiffs, and there is no 
evidence in the record that shows the Cole plaintiffs 
were agents for the Beason plaintiffs. In fact, the 
Plaintiffs have submitted the only evidence regarding 
the relationship between them and the Cole plain-
tiffs, and through their affidavits, they have demon-
strated that there is no relationship present to 
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support a finding of privity. These affidavits demon-
strate complete separation of the parties. (See Ex. 
“A,” Beason Aff. ¶¶ 4-9; Ex. “B,” Spencer Aff. ¶¶ 4-9; 
Ex. “C,” Slappy Aff. ¶¶ 4-9; Ex. “D,” Ambridge Aff. 
¶¶ 4-9; and Ex. “E,” Payne Aff. ¶¶ 4-9). Moreover, the 
view of “virtual representation” advanced by the 
Defendants is at odds with the discussion approved 
above, and would constitute “an extreme application 
of state-law res judicata principles,” likely violating 
the Federal and State Constitutions. Moreover, even 
if the Beason plaintiffs are aware of the Cole litiga-
tion and are represented by the same lawyers as the 
Cole plaintiffs, those factors do not create any special 
relationship between the two sets of plaintiffs that 
invokes “virtual representation.” South Central Bell 
Tel. Co. v. Alabama, 526 U.S. 160, 168 (1999). 

 To underscore the “virtual representation” dis-
tinction, South Central Bell Telephone Company v. 
Alabama, 526 U.S. 160 (1999), involved plaintiffs 
seeking refunds from the State of Alabama for taxes 
that both sets of plaintiffs asserted illegally discrimi-
nated against foreign corporations. South Central 
Bell at 163-64. In the first suit, Reynolds, the Ala-
bama Supreme Court rejected the claims on the basis 
that the tax was offset by a tax that targeted domes-
tic corporations. Id. at 163. After that judgment, the 
South Central Bell plaintiffs litigated similar claims 
against Alabama under the Commerce and Equal 
Protection Clauses, but for different tax years. Id. at 
163-64. This time, the trial court agreed with the 
Plaintiffs, but dismissed the case on res judicata 
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grounds. The Alabama Supreme Court affirmed the 
dismissal per curiam with no opinion. Id. at 163. 

 In reversing the decision of the Alabama Su-
preme Court, the United States Supreme Court relied 
on Richards v. Jefferson County, 517 U.S. 793 (1996). 
In Richards, the United States Supreme Court found 
that application of state law res judicata restrictions 
to prevent a successive taxpayer suit concerning the 
same issue brought by plaintiffs who were complete 
“strangers” to the plaintiffs in the first action was 
“extreme” and violated due process. Id. at 167. Rich-
ards was held indistinguishable by the Supreme 
Court from the facts present in South Central Bell. 
The Court found that: 

The two relevant cases involve different 
plaintiffs and different tax years. Neither is 
a class action and no one claims that there is 
“privity” or some other special relationship 
between the two sets of plaintiffs. Hence, the 
Case Two plaintiffs here are “strangers” to 
Case One, and for the reasons we explained 
in Richards, they cannot be bound by the 
earlier judgment. 

Id. at 167-68. 

 The instant case is governed by the United 
States Supreme Court’s holdings in South Central 
Bell and Richards. Neither Cole nor Beason were filed 
as class actions, and there is no proof of privity or a 
special relationship between the two sets of plaintiffs. 
The differences between the two sets of plaintiffs are 
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further emphasized because the standing to bring the 
case is unique as it is Constitutionally granted. Thus, 
the Beason plaintiffs are “strangers” to the Cole 
plaintiffs, as the two sets of plaintiffs were strangers 
in both South Central Bell and Richards. 

 
D. SUMMARY JUDGMENT IN THIS CASE 

IS PRECLUDED BECAUSE GENUINE 
ISSUES OF MATERIAL FACT EXIST 
WITH REGARD TO WHETHER THE 
ADMINISTRATION OF THE ALABAMA 
DRIVER’S LICENSE EXAMINATION IS 
CONSTITUTIONAL 

 Presented with this brief in opposition to State 
Defendants’ Motion for Summary Judgment are the 
affidavits of Rosalie Pedalino Porter, Ed.D. and Glynn 
Custred, Ph.D. Both of these individuals are experts 
in linguistics. They have concluded that the present 
administration of the Alabama driver’s license exam-
ination does not comport with the mandate contained 
in Ala. Const. Art. I, § 36.01, which calls on Alabama 
State Officials to protect English as the common 
language of Alabama by taking “all steps necessary to 
insure that the role of English is preserved and 
enhanced.” Ala. Const. Art. I, § 36.01. In short, their 
opinions are that administering the Alabama driver’s 
license examination in multiple languages does not 
preserve and enhance English as the common lan-
guage of Alabama. (Ex. “F,” Porter Aff.; Ex.“G,” 
Custred Aff.). 
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 To the extent that State Defendants’ Motion for 
Summary Judgment could be construed by this Court 
as a motion for summary judgment on the merits of 
this case, these two affidavits contain admissible 
testimony that, at a minimum, establishes there is a 
disagreement as to the material facts of this case and 
forecloses a grant of summary judgment based on the 
merits. 

 
III. CONCLUSION 

 The Defendants argue they are entitled to sum-
mary judgment based on the defense of res judicata. 
The untimeliness of this offered defense and filing of 
the motion for summary judgment aside, the Defen-
dants have failed to prove the elements necessary for 
the Court to bar the Beason plaintiffs’ action. The 
Defendants asserted the Cole and Beason plaintiffs 
were in privity, but they did not present any evidence 
to prove this legal conclusion. Further, the exhibits 
submitted with Defendants’ Motion do nothing to 
advance the argument of the Defendants because 
they do not indicate or prove privity between the Cole 
and Beason plaintiffs. On the contrary, the Defen-
dants attach the Cole complaint which shows the Cole 
plaintiffs are separate individuals from each and 
every one of the Beason plaintiffs. Moreover, the 
Defendants failed to identify any applicable law that 
effectively served as the assertion’s foundation. These 
failures mean that that the Defendants have not 
carried their burden on summary judgment. On the 
other hand, the Beason plaintiffs submitted their 
sworn affidavit testimony to the Court that the 
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Beason and Cole plaintiffs are “strangers,” Further-
more, they testified that the Cole plaintiffs have 
never had any obligation to safeguard the legal 
interests of the Beason plaintiffs, that none of the 
Cole plaintiffs were authorized to act as agents for 
the Beason plaintiffs, that the Cole plaintiffs have 
never had a legal relationship with the Beason plain-
tiffs, that the Cole plaintiffs have never been ac-
countable to the Beason Plaintiffs, and the Cole 
plaintiffs have never had the authority to represent 
the Beason plaintiffs’ legal interests. As such, the case 
law supports that the Cole plaintiffs could not be 
“virtual representatives” for the Beason plaintiffs. 
Thus, this Court must deny Defendants’ motion. 

 This 26th day of January, 2009. 

 s/Stephen D. Morrison Jr.
 Shannon L. Goessling

Georgia Bar No. 298951 
 (admitted pro hac vice) 
Stephen D. Morrison Jr. 
Georgia Bar No. 525180 
 (admitted pro hac vice) 
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IN THE CIRCUIT COURT OF 
MONTGOMERY COUNTY, ALABAMA 

 

SCOTT BEASON, 
LARRY SPENCER, 
ALLISON SLAPPY, 
LISA PAYNE, and 
MARY AMBRIDGE,  

Plaintiffs,  

v. 

BOB RILEY, Governor of 
the State of Alabama, and 
COLONEL J. CHRISTOPHER 
MURPHY, Director of the 
Alabama Department of 
Public Safety, in their 
official capacities, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION 
NO. CV-2008-1338

 
AFFIDAVIT OF SCOTT BEASON 

 COMES NOW Scott Beason, and makes this his 
Affidavit, based on personal knowledge of the facts 
stated herein for use as evidence in the above-
captioned case, showing the Court as follows: 

 
1. 

 I am of the age of the majority and am laboring 
under no mental defect that would prevent me from 
giving testimony in the above-captioned case. 
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2. 

 I am a named plaintiff in the above-captioned 
action. 

 
3. 

 I have reviewed the attached complaint from the 
case of Cole v. Riley, 989 So. 2d 1001 (Ala. 2007), and 
I have read the names of the persons who were plain-
tiffs in that case. 

 
4. 

 All of the plaintiffs in Cole are strangers to me. 

 
5. 

 None of those plaintiffs have ever had an obliga-
tion to safeguard my legal interests in any form. 

 
6. 

 None of those plaintiffs have ever been author-
ized to serve as my agent. 

 
7. 

 None of those plaintiffs have ever had a legal 
relationship with me. 
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8. 

 None of those plaintiffs have ever been legally 
responsible to me, or accountable to me in any way. 

 
9. 

 None of those plaintiffs have ever possessed the 
authority to represent my legal interests. 

 /s/ Scott Beason
  SCOTT BEASON
 
Sworn to and subscribed before me this 23 
day of January, 2009 

Notary/Clerk Register  

/s/ Margaret L. Gaddy  
My commission expires: 5/5/12  
 

 
  



App. 173 

IN THE CIRCUIT COURT OF 
MONTGOMERY COUNTY, ALABAMA 

 

SCOTT BEASON, 
LARRY SPENCER, 
ALLISON SLAPPY, 
LISA PAYNE, and 
MARY AMBRIDGE,  

Plaintiffs,  

v. 

BOB RILEY, Governor of 
the State of Alabama, and 
COLONEL J. CHRISTOPHER 
MURPHY, Director of the 
Alabama Department of 
Public Safety, in their 
official capacities, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION 
NO. CV-2008-1338

 
AFFIDAVIT OF LARRY SPENCER 

 COMES NOW Larry Spencer, and makes this his 
Affidavit, based on personal knowledge of the facts 
stated herein for use as evidence in the above-
captioned case, showing the Court as follows: 

 
1. 

 I am of the age of the majority and am laboring 
under no mental defect that would prevent me from 
giving testimony in the above-captioned case. 
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2. 

 I am a named plaintiff in the above-captioned 
action. 

 
3. 

 I have reviewed the attached complaint from the 
case of Cole v. Riley, 989 So. 2d 1001 (Ala. 2007), and 
I have read the names of the persons who were plain-
tiffs in that case. 

 
4. 

 All of the plaintiffs in Cole are strangers to me. 

 
5. 

 None of those plaintiffs have ever had an obliga-
tion to safeguard my legal interests in any form. 

 
6. 

 None of those plaintiffs have ever been author-
ized to serve as my agent. 

 
7. 

 None of those plaintiffs have ever had a legal 
relationship with me. 
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8. 

 None of those plaintiffs have ever been legally 
responsible to me, or accountable to me in any way. 

 
9. 

 None of those plaintiffs have ever possessed the 
authority to represent my legal interests. 

 /s/ Larry Spencer
  LARRY SPENCER
 
Sworn to and subscribed before me this 23rd 
day of January, 2009 

Notary/Clerk Register /s/ Catherine M. Warden

02-01-10  
My commission expires:   
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IN THE CIRCUIT COURT OF 
MONTGOMERY COUNTY, ALABAMA 

 

SCOTT BEASON, 
LARRY SPENCER, 
ALLISON SLAPPY, 
LISA PAYNE, and 
MARY AMBRIDGE,  

Plaintiffs,  

v. 

BOB RILEY, Governor of 
the State of Alabama, and 
COLONEL J. CHRISTOPHER 
MURPHY, Director of the 
Alabama Department of 
Public Safety, in their 
official capacities, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION 
NO. CV-2008-1338

 
AFFIDAVIT OF ALLISON SLAPPY 

 COMES NOW Allison Slappy, and makes this her 
Affidavit, based on personal knowledge of the facts 
stated herein for use as evidence in the above-
captioned case, showing the Court as follows: 

 
1. 

 I am of the age of the [sic] majority and am 
laboring under no mental defect that would prevent 
me from giving testimony in the above-captioned 
case. 
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2. 

 I am a named plaintiff in the above-captioned 
action. 

 
3. 

 I have reviewed the attached complaint from the 
case of Cole v. Riley, 989 So. 2d 1001 (Ala. 2007), and 
I have read the names of the persons who were plain-
tiffs in that case. 

 
4. 

 All of the plaintiffs in Cole are strangers to me. 

 
5. 

 None of those plaintiffs have ever had an obliga-
tion to safeguard my legal interests in any form. 

 
6. 

 None of those plaintiffs have ever been author-
ized to serve as my agent. 

 
7. 

 None of those plaintiffs have ever had a legal 
relationship with me. 
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8. 

 None of those plaintiffs have ever been legally 
responsible to me, or accountable to me in any way. 

 
9. 

 None of those plaintiffs have ever possessed the 
authority to represent my legal interests. 

 /s/ Allison Slappy
  ALLISON SLAPPY
 
Sworn to and subscribed before me this 23 
day of January, 2009 

Notary/Clerk Register /s/ Susan A. Kahle

[Illegible]  
My commission expires: Apr. 18, 2010
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IN THE CIRCUIT COURT OF 
MONTGOMERY COUNTY, ALABAMA 

 

SCOTT BEASON, 
LARRY SPENCER, 
ALLISON SLAPPY, 
LISA PAYNE, and 
MARY AMBRIDGE,  

Plaintiffs,  

v. 

BOB RILEY, Governor of 
the State of Alabama, and 
COLONEL J. CHRISTOPHER 
MURPHY, Director of the 
Alabama Department of 
Public Safety, in their 
official capacities, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION 
NO. CV-2008-1338

 
AFFIDAVIT OF LISA PAYNE 

 COMES NOW Lisa Payne, and makes this her 
Affidavit, based on personal knowledge of the facts 
stated herein for use as evidence in the above-
captioned case, showing the Court as follows: 

 
1. 

 I am of the age of the majority and am laboring 
under no mental defect that would prevent me from 
giving testimony in the above-captioned case. 
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2. 

 I am a named plaintiff in the above-captioned 
action. 

 
3. 

 I have reviewed the attached complaint from the 
case of Cole v. Riley, 989 So. 2d 1001 (Ala. 2007), and 
I have read the names of the persons who were plain-
tiffs in that case. 

 
4. 

 All of the plaintiffs in Cole are strangers to me. 

 
5. 

 None of those plaintiffs have ever had an obliga-
tion to safeguard my legal interests in any form. 

 
6. 

 None of those plaintiffs have ever been author-
ized to serve as my agent. 

 
7. 

 None of those plaintiffs have ever had a legal 
relationship with me. 
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8. 

 None of those plaintiffs have ever been legally 
responsible to me, or accountable to me in any way. 

 
9. 

 None of those plaintiffs have ever possessed the 
authority to represent my legal interests. 

 /s/ Lisa Payne 
  LISA PAYNE
 
Sworn to and subscribed before me this 26th 
day of January, 2009 

Notary/Clerk Register  

/s/ Ross Barrett  
My commission expires: 
          4-6-2010 
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IN THE CIRCUIT COURT OF 
MONTGOMERY COUNTY, ALABAMA 

 

SCOTT BEASON, 
LARRY SPENCER, 
ALLISON SLAPPY, 
LISA PAYNE, and 
MARY AMBRIDGE,  

Plaintiffs,  

v. 

BOB RILEY, Governor of 
the State of Alabama, and 
COLONEL J. CHRISTOPHER 
MURPHY, Director of the 
Alabama Department of 
Public Safety, in their 
official capacities, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION 
NO. CV-2008-1338

 
AFFIDAVIT OF MARY AMBRIDGE 

 COMES NOW Mary Ambridge, and makes this 
her Affidavit, based on personal knowledge of the 
facts stated herein for use as evidence in the above-
captioned case, showing the Court as follows: 

 
1. 

 I am of the age of the majority and am laboring 
under no mental defect that would prevent me from 
giving testimony in the above-captioned case. 
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2. 

 I am a named plaintiff in the above-captioned 
action. 

 
3. 

 I have reviewed the attached complaint from the 
case of Cole v. Riley, 989 So. 2d 1001 (Ala. 2007), and 
I have read the names of the persons who were plain-
tiffs in that case. 

 
4. 

 All of the plaintiffs in Cole are strangers to me. 

 
5. 

 None of those plaintiffs have ever had an obliga-
tion to safeguard my legal interests in any form. 

 
6. 

 None of those plaintiffs have ever been author-
ized to serve as my agent. 

 
7. 

 None of those plaintiffs have ever had a legal 
relationship with me. 
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8. 

 None of those plaintiffs have ever been legally 
responsible to me, or accountable to me in any way. 

 
9. 

 None of those plaintiffs have ever possessed the 
authority to represent my legal interests. 

 /s/ Mary Ambridge
  MARY AMBRIDGE
 
Sworn to and subscribed before me this 23rd 
day of January, 2009 

Notary/Clerk Register  

/s/ Ross Barrett 4-6-2010  
My commission expires:  
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APPENDIX K 

IN THE FIFTEENTH JUDICIAL CIRCUIT  
IN AND FOR MONTGOMERY COUNTY  

MONTGOMERY, ALABAMA 
 
SCOTT BEASON, LARRY 
SPENCER, ALLISON 
SLAPPY, LISA PAYNE, 
and MARY AMBRIDGE, 

  Plaintiffs, 

  vs. 

BOB RILEY, Governor of 
the State of Alabama, and 
COLONEL J. CHRISTOPHER 
MURPHY, Director of the 
Alabama Department of 
Public Safety, in their 
official capacities, 

  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION 

FILE NO. 2008-1338

 
CIVIL PROCEEDINGS BEFORE 

THE HONORABLE JOHNNY HARDWICK 

BEFORE, JANET F. BROWN, 
CERTIFIED COURT REPORTER, ON 

DECEMBER 8th, 2008 

*    *    * 

  [11] THE COURT: But I guess in order for 
there to be res judicata, I guess you have to have the 
same parties and same issues. So we just got the 
same defendants. 
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  MS. FAIRBANKS: We’ve got the same de-
fendants and some of the same lawyers that we’ve –  

  MS. FLEMING: Your Honor, you may have 
a valid point. And I’m trying to remember. There was 
a case that was litigated in our division involving 
Jack Park a couple of years ago that had to do with 
some issues of – I believe, issue preclusion. And in 
that case the parties were not identical, but counsel, 
if I recall correctly, were the same counsel and they 
switched parties. The issues were the same. And I 
would like the [12] opportunity to research that 
matter. I’m not sure if that was the case before you, 
Your Honor, but it seems to me it was a case in this 
court. 

  MR. MORRISON: Your Honor, that particu-
lar motion was not raised prior. And your order called 
for all motions to be filed seven days prior. 

  THE COURT: Well, I mean, jurisdiction is 
all issues. 

  MR. MORRISON: Yes, sir. Yes, sir. It’s our 
reading of the res judicata cases is that all it requires 
us to bring new plaintiffs to a lawsuit despite. And it 
doesn’t call for issue preclusion or res judicata. 

  THE COURT: I mean, I guess that doesn’t 
meet the policy of the rule, then, because you’ll never 
have finality. 

  MR. MORRISON: Well, the one thing that’s 
interesting about this case and what’s different is 
what we’re really litigating –  
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  THE COURT: What about estoppel? 

  MR. MORRISON: Defendant would go ahead 
and frustrate the importance of the process. 

  THE COURT: You’re frustrating me with 
these lawsuits. That’s what you’re doing. 

  MR. MORRISON: Well, Your Honor, it’s not 
our design to frustrate you. 

  [13] THE COURT: Well, but you – didn’t 
you handle the other case? 

  MR. MORRISON: I was – I’m new to the 
Southeastern Legal Foundation since – I was working 
for them during the supreme court portion of the 
case. 

 But what I would like to point out is that it says 
in the constitutional amendment. It says, “Any per-
son who is a resident of or doing business in the State 
of Alabama shall have standing to sue the State of 
Alabama to enforce this amendment, and the courts 
of record of the State of Alabama shall have jurisdic-
tion to hear cases brought to enforce this provision. 
The legislature may provide reasonable and appro-
priate limitations on the time and manner of suits 
brought under this amendment.” 

  THE COURT: And the courts may, also, by 
rule, by, you know, decision have some impact. 

  MR. MORRISON: Yes, sir. 

  THE COURT: It’s called common law. 
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  MR. MORRISON: Right. 

  THE COURT: So now, but I think, now, 
while we do not – may not have these statutory rules, 
I think that it’s growing up a body of law. For in-
stance, is res judicata statutory rules? 

  MR. MORRISON: I believe so. Yes, sir. 

  [14] THE COURT: Collateral estoppel? 

  MR. MORRISON: Yes, sir. I mean, they 
were codifications of pre-existing common law. 

  THE COURT: Thank you. Codifications. So 
it was the courts that, you know, came up with those 
notions. 

  MR. MORRISON: Well, if you have res 
judicata or –  

  THE COURT: I mean, just take – let’s 
assume that you lost in this case. 

  MR. MORRISON: Now or previously? 

  THE COURT: I mean, now and up to the 
Alabama Supreme Court. Okay? And then you’re not 
satisfied. You go out and find yourself a new set of 
plaintiffs. Then you come back again. So how many – 
do you keep going with this? 

  MR. MORRISON: And that’s – what I’m 
saying, Your Honor, is that we’ve – in this particular 
situation, in the way that the suit was dismissed or 
dispatched by the supreme court, it let us have an 
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incomplete record. We believe that we needed full 
course of discovery to put this case to bed one way or 
the other. We need to have depositions. We need to 
look into the reasons the State did what it did in the 
context of making their decision in 1998, on July the 
9th, 1998, [15] to be precise, during the Sandoval 
litigation to switch from giving the test all English 
back to the multiple language test. Why does the 
State do it at that point in time? What is their rea-
soning? Because if their reasoning is faulty and 
doesn’t meet what the Alabama Constitution requires 
under Amendment 509, then that is a good point of 
inquiry. We need to look into that. And that’s with full 
discovery. 

*    *    * 

  [30] THE COURT: No, no. It won’t help me. 
This is a legal question. It’s not a fact-based question. 

*    *    * 

  [31] THE COURT: There are no factual 
issues here. 

*    *    * 

  [32] THE COURT: What?  

  MR. MORRISON: For instance, in the 
interim we served our written interrogatories and 
they have come back. And today I’ve scheduled to go 
over and look at the documents that the State is 
making available before considering additional writ-
ten discovery. 



App. 190 

 What happens is that there was a decision that 
was made by Governor Riley or Governor – at Gover-
nor Riley’s direction or by Karl Murphy to go ahead 
and change – or there’s probably copies, because it 
was made in 1998 – to go from administering this 
case in single language to the multi-language. You 
know, there had to be –there was a decision made 
to do that. Now – 

  THE COURT: I mean, does that matter? 

  MR. MORRISON: Sir? Yes, sir. 

  THE COURT: How? 

  MR. MORRISON: To inquire into how –if 
there was any basis when that was made, if that 
comports with what the Constitution requires. 

  THE COURT: There’s nothing in this Con-
stitution that says you can’t do that. 

  MR. MORRISON: Sir, if it doesn’t preserve 
and enhance the English language – it certainly does, 
because it goes ahead and it gives a cause of action to 
enforce it. 

  [33] THE COURT: Well, I don’t know what 
the legislature meant by – you may want to go take 
some of those senators’ depositions, because I don’t 
know what it meant by preserve and enhance. 

  MR. MORRISON: That’s the factual –  

  THE COURT: This thing might be void for 
vagueness. 
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  MR. MORRISON: That’s the factual issue. 

  THE COURT: Well, it may be void for vague-
ness. 

  MR. MORRISON: We believe that we need 
discovery and we would like to go ahead, as we said 
before today asking the Court’s consideration – 

  THE COURT: I’m going to put a limit on 
discovery. We’re not going to go all around the world. 

*    *    * 

  [39] THE COURT: – if they were doing 
that. Now, I’m not impressed with the fact, I’m going 
to tell you now, that you-all litigating this thing 
again. 

  MR. MORRISON: Yes, sir. 

  THE COURT: I think our supreme court 
has given you an answer. I’m going to – I’m going to 
read this – is this my copy? 

*    *    * 

  [44] THE COURT: I don’t see how 509 is 
designed to do what you’re talking about. And if it 
were intended for that, it’s unartfully drawn, because 
it’s very vague and might be overbroad. 

*    *    * 

  [50] THE COURT: I think you’ve got an 
uphill battle. Now, first of all, I think – I’m concerned 
that this has been litigated before. Why are we here 
again? Secondly, I don’t think we have a claim here. I 
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don’t think a claim has been stated. And assuming 
there is a claim that’s been stated, I think that this 
statute as [51] it’s written, or as they want it applied, 
okay, would be vague and it may be overbroad. That’s 
just my sense of it. Those are the things I’m con-
cerned about before we move too far down the road. 

*    *    * 

  [59] THE COURT: . . . Now, I think in-
asmuch as the Court on its own motion raised that 
issue, it’s appropriate for counsel to, you know, 
inquire into it. But I can answer for counsel. I think 
as long as they got a little money in the treasury, they 
can do it until such time folks stop contributing to 
these causes, you know, they won’t litigate. That’s 
how that works. But I do think that somehow, okay, 
all right, we’re going to get this to a point and we’re 
not going to continue litigating this matter until y’all 
get the results you want. Okay? Even if I have to do 
some research on my own to figure out, okay, how 
we’re going to get some finality. And that is a desired 
goal of the law is to have finality. We’re going to get 
some finality. Don’t know how we’re going to do it yet, 
but we’re going to do it. All right. Okay. . . .  

 


