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QUESTION PRESENTED 

 
 The Class Action Fairness Act of 2005, 28 U.S.C. 
§§ 1332(d), 1453 (“CAFA”), permits the removal of 
“class actions,” which include actions filed under state 
statutes that are “similar” to Federal Rule of Civil 
Procedure 23. Here, the West Virginia Attorney Gen-
eral (“AG”), through private counsel, sued Petitioners, 
six out-of-state companies operating retail pharma-
cies in the State, on behalf of potentially thousands of 
state consumers. The same private counsel brought 
nearly identical suits explicitly as class actions in 
Michigan and Minnesota. The AG seeks the refund 
of alleged overcharges incurred pursuant to Section 
111(1) of the West Virginia Consumer Credit Protec-
tion Act (“CCPA”), W. VA. CODE § 46A-101 et seq. at § 7-
111(1) (“Section 111(1)”). While the AG asserts that 
he is exercising parens patriae authority, the consum-
ers are real parties in interest, as it is undisputed 
that Section 111(1) mandates that a defendant credi-
tor who collected excess charges “shall refund” these 
charges directly to the consumer and does not provide 
for any monetary recovery for the State. 

 Petitioners removed the action under CAFA, but 
the United States Court of Appeals for the Fourth 
Circuit, through a divided panel, affirmed remand of 
the case to State Court. Contrary to the text of CAFA, 
its legislative history, and decisions by the Fifth 
Circuit and other federal courts, the panel majority 
(“Majority”) concluded that a class action complaint 
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QUESTION PRESENTED – Continued 

 
must satisfy each element of Fed. R. Civ. P. 23(a) to be 
removable and held that CAFA’s similarity require-
ment was not satisfied because the AG was not 
among the overcharged consumers. By its Opinion, 
the Majority read into CAFA a provision that Con-
gress had specifically rejected – the so-called “Pryor 
Amendment” – which would have exempted all ac-
tions brought by state attorneys general from the 
statute’s reach. Therefore, the question presented is: 

When a state attorney general claims parens 
patriae authority and sues out-of-state defen-
dants on behalf of private individuals under 
a state statute which requires that any re-
covery go to those individuals rather than 
the state, may the defendants remove the 
case as a “class action” under CAFA on the 
ground that such private individuals are real 
parties in interest? 
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LIST OF PARTIES AND 
RULE 29.6 STATEMENT 

 
 The caption contains the names of all the parties. 

 The lone plaintiff is the State of West Virginia 
ex rel. Darrell V. McGraw, Jr., the State’s AG. 

 Pursuant to Rule 29.6 of the Rules of this Court, 
Petitioners state that Petitioner CVS Pharmacy, Inc. 
is a wholly owned subsidiary of CVS Caremark Corp., 
which is a publicly held corporation. No other publicly 
held company owns more than 10% of CVS Pharmacy, 
Inc. 

 Petitioner Kmart Holding Corp. is a wholly owned 
subsidiary of Sears Holdings Corp., which is a pub-
licly held corporation. No other publicly held company 
owns more than 10% of Kmart Holding Corp. 

 Petitioner The Kroger Co. is a publicly held corpo-
ration. No publicly held company owns 10% or more 
of its stock. 

 Petitioner Wal-Mart Stores, Inc. is a publicly held 
corporation. No publicly held company owns 10% or 
more of its stock. 

 Petitioner Walgreen Co. is a publicly held corpo-
ration. No publicly held company owns 10% or more 
of its stock. 

 Petitioner Target Corp. is a publicly held corpora-
tion. No publicly held company owns 10% or more of 
its stock. 
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioners respectfully petition for a writ of 
certiorari to review the decision (“Decision”) of the 
Fourth Circuit. The Majority held this action was not 
removable under CAFA, even though the state stat-
ute at issue – Section 111(1) – (a) permits the AG to 
sue only on behalf of State consumers who were 
overcharged and provides for monetary relief payable 
solely to such consumers; (b) subordinates the AG’s 
ability to sue to the consumer’s decision to sue on his 
or her own behalf; and (c) reduces the amount of 
refund recoverable for each consumer by any amount 
the consumer owes the creditors. The Fourth Circuit 
erroneously concluded that this class action complaint 
was not brought pursuant to a state statute “similar” 
to Federal Rule of Civil Procedure 23 because the 
action does not satisfy each of Rule 23(a)’s four ele-
ments. The Majority emphasized that the AG himself 
was not owed excess charges and, therefore, did not 
have a claim “typical” of the class. 

 The attributes of Section 111(1) make this a class 
action under CAFA. The Fourth Circuit misread 
CAFA’s terms, interpreting the definition of a “class 
action” unduly narrowly, and undermined Congress’s 
intent by denying Petitioners a federal forum. Con-
gress enacted CAFA to address jurisdictional games-
manship that kept class action complaints in state 
court, deprived class members and defendants of due 
process, and disrupted the free flow of interstate 
commerce. By judicial decree, the Fourth Circuit has 
now done what Congress sought to avoid. This Court 
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should address this issue of exceptional national im-
portance to ensure that Congress’s intent is carried 
out throughout the nation. 

 Further, the Fourth Circuit’s refusal to look be-
hind the AG’s claim of parens patriae authority, even 
though he is represented by the same private counsel 
who raised the same theories in two suits filed explic-
itly as class actions in other states, places this suit in 
conflict with the Fifth Circuit’s decision in Louisiana 
ex rel. Caldwell v. Allstate Ins. Co., 536 F.3d 418 (5th 
Cir. 2008) (“Caldwell”). Reflecting the split in author-
ity among circuit courts, district courts increasingly 
are taking opposing sides in this conflict. This Court 
should grant certiorari to resolve the Question Pre-
sented in accordance with Congress’s intent. 

--------------------------------- ♦ --------------------------------- 
 

OPINIONS BELOW 

 The Fourth Circuit’s Opinion is reported at No. 
11-1251, 2011 WL 1902678 (4th Cir., May 20, 2011) 
(Appendix (“App.”) 1-36). 

 The District Court’s Remand Order is reported at 
748 F. Supp. 2d 580 (S.D. W. Va. 2010) (App. 39-80). 

--------------------------------- ♦ --------------------------------- 
 

JURISDICTION 

 The Fourth Circuit entered its Opinion on May 
20, 2011. It denied Petitioners’ request for rehearing 
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en banc on July 27, 2011. This Court has jurisdiction 
pursuant to 28 U.S.C. § 1254. 

--------------------------------- ♦ --------------------------------- 
 

STATUTORY PROVISIONS INVOLVED 

 The following statutory provisions are included 
in the Appendix: 

(1) CAFA, Pub. L. No. 109-2 § 2, 119 Stat. 
4-14 (2005) (App. 85). 

(2) CAFA, Pub. L. No. 109-2 § 2(a)(2), 119 
Stat. 4-14 (2005) (App. 85). 

(3) CAFA, Pub. L. No. 109-2 § 2(a)(3)(A), 
119 Stat. 4-14 (2005) (App. 86). 

(4) CAFA, Pub. L. No. 109-2 § 2(a)(4)(C), 
119 Stat. 4-14 (2005) (App. 86). 

(5) 28 U.S.C. § 1332(d)(1)(B) (App. 89). 

(6) 28 U.S.C. § 1332(d)(2) (App. 90). 

(7) 28 U.S.C. § 1332(d)(6) (App. 93). 

(8) 28 U.S.C. § 1453(b) (App. 97). 

(9) W. VA. CODE § 46A-7-111(1) (App. 100-
101). 

(10) W. VA. CODE § 46A-7-111(2) (App. 101). 

--------------------------------- ♦ --------------------------------- 
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STATEMENT OF THE CASE 

I. Facts Material To The Question Presented. 

 The AG originally filed this suit in the West 
Virginia Circuit Court for Boone County against six 
out-of-state companies that operate retail pharmacies 
in the State. (Compl. ¶¶5-10, App. 104-105). He is 
represented by attorneys from two private law firms. 
(App. 116-17). 

 
A. The AG Sues Under Section 111(1) 

Seeking The Refund Of Any Excess 
Charges To Affected Consumers. 

 The AG brought this action under Section 111(1). 
(Compl. ¶¶4, 39, 44, App. 104, 114-15). He alleges 
that West Virginia law generally requires pharma-
cists to substitute therapeutically equivalent generic 
drugs for prescribed brand-name drugs. (Compl. ¶18, 
App. 108). He further alleges that once such a sub-
stitution is made, State law “mandates that pharma-
cists pass on to purchasers the cost savings realized 
by the pharmacies’ lower acquisition cost of generic 
drugs.” (Compl. ¶19, App. 108). The AG does not 
contend that the State itself has been overcharged by 
any Petitioner. 

 The AG seeks compensatory damages in Count III 
solely pursuant to Section 111(1), which authorizes 
him to sue on behalf of affected consumers and to 
seek the refund of any excess charges collected by the 
offending creditor for these consumers. Under Section 
111(1), the State receives no monetary relief. In his 
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remaining Counts I and II, the AG seeks injunctive 
relief and penalties for the State, but these claims 
require a threshold finding that consumers have been 
overcharged before affording any such additional 
relief. 

 
B. The AG’s Private Counsel Brought 

Nearly Identical Suits Against Peti-
tioners As Putative Class Actions In 
Minnesota And Michigan. 

 The allegations here bear a striking similarity to 
putative class action complaints brought by many of 
the same attorneys against Petitioners (and others) in 
Michigan and Minnesota. (App. 118-25). Indeed, the 
complaints in all three actions contain nearly iden-
tical allegations. Compare, for example, each com-
plaint’s first paragraph. Here, it states: 

Generic prescription drugs cost less – often 
much less – for retail pharmacies to acquire 
than their therapeutically-equivalent brand-
name counterparts. West Virginia law requires 
substitution of generic drugs when appropri-
ate, and further requires that pharmacies 
pass on the entire amount of the savings real-
ized from the use of generic drugs to purchas-
ers of generic drugs. The Defendants, however, 
routinely violate this law, and instead see 
the reduced acquisition cost of generic drugs 
as an opportunity to generate higher profit-
margins from the sale of generics. 

(App. 103). 
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 The Michigan lawsuit specifically states that 
plaintiffs are attempting to sue as representatives of 
a class. City of Lansing v. CVS Pharmacy Inc., et al., 
No. 10-00619-C2 (17th Cir. Kent Cty., Mich.). One 
of the AG’s private firms in this action, Bailey & 
Glasser, represents the putative Michigan class. Not 
surprisingly, the first paragraph of the Michigan 
complaint reads almost identically: 

Generic prescription drugs generally cost 
less – often much less – for pharmacies to 
purchase from drug manufacturers and 
wholesalers than otherwise equivalent brand-
name prescription drugs. Michigan law re-
quires that pharmacies pass on the entire 
amount of this savings to purchasers of ge-
neric drugs. The Defendant pharmacies, 
however, routinely violate this law and in-
stead see the lower acquisition cost of generic 
drugs as an opportunity to generate higher 
profits for themselves. 

(App. 121). 

 In Minnesota, too, where no attorney general is a 
party, the plaintiffs likewise purport to sue as class 
representatives. Graphic Comms. Local 1B Health & 
Welfare Fund “A” v. CVS Caremark Corp., et al., No. 
09-cv-2203-JMR-FLN (D. Minn. 2009). That com-
plaint’s first paragraph is nearly identical to the AG’s 
Complaint here. (App. 124). In the Michigan and Min-
nesota cases, there is of course no dispute that the 
consumers are real parties in interest; indeed, they 
are touted as such. 
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C. Defendants Remove The Action And 
The District Court Orders Remand. 

 Defendants timely removed this action, asserting 
several bases for federal jurisdiction. The only basis 
relevant to this appeal is CAFA jurisdiction. The AG 
moved to remand, arguing that this is not a class 
action but rather solely a parens patriae complaint. 
On September 21, 2010, the District Court issued its 
Remand Order, directing that the action return to 
State Court. (App. 80). Defendants petitioned for an 
appeal to the Fourth Circuit, which granted the peti-
tion and heard the appeal on the merits. 

 
D. The Appellate Court Affirms Over Vig-

orous Dissent. 

 On May 20, 2011, a divided Fourth Circuit panel 
issued its Opinion, affirming the Remand Order by a 
2-1 vote. The Majority reasoned that the AG’s Com-
plaint is not a “class action” for CAFA purposes be-
cause the AG was not a member of the alleged “class” 
he purports to represent and because Section 111(1) 
was not a state statute “similar” to Rule 23(a), as it 
purportedly does not contain the numerosity, com-
monality, typicality, or adequacy of representation 
requirements of that Rule. (App. 4). The Majority 
found these four elements to be the “essence” of Rule 
23 and concluded that “[w]ithout this representative 
nature of the plaintiffs’ action and the action’s satis-
faction of the four criteria stated in Rule 23(a), the 
action is not a class action.” (App. 10-11). 
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 In a vigorous eleven-page dissent, Judge Gilman 
disagreed with the Majority’s crimped interpretation 
of CAFA. To Judge Gilman, “the essence of a class 
action is set forth in the first sentence of the term’s 
definition in BLACK’S LAW DICTIONARY: ‘A lawsuit in 
which the court authorizes a single person or a small 
group of people to represent the interests of a larger 
group. . . .’ ” (App. 21). He explained that Rule 23(a)’s 
numerosity, commonality, typicality and adequacy 
of representation provisions are merely “subsidiary 
factors that do not detract from the essence of the 
action.” (App. 22). 

 Instead, he explained “the essence of the action 
. . . ultimately turns on who the real party in interest 
is in this case.” (App. 22). To make this determina-
tion, he urged the adoption of the “claim-by-claim” 
approach used in Caldwell and by the District Court 
for the Eastern District of Pennsylvania in West Vir-
ginia ex rel. McGraw v. Comcast Corp., 705 F. Supp. 2d 
441, 447 (E.D. Pa. 2010) (“Comcast”) (App. 25). 

 From this analysis, Judge Gilman concluded that 
the “primary thrust of this case is the excess charges 
claim (Count III) for which the AG seeks reimburse-
ment payable directly to the affected consumer” un-
der Section 111(1) because the AG could recover civil 
penalties or an injunction “only if the primary claim 
of reimbursement to the allegedly overcharged con-
sumers is successful.” (App. 27-28). 
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 While the Majority ignored the AG’s use of pri-
vate counsel and the Michigan and Minnesota cases, 
Judge Gilman understood the significance: 

If one were to close one’s eyes as to who the 
named plaintiff is in the three lawsuits, there 
is no way to detect a material difference 
between the Attorney General’s request for 
repayment to overcharged consumers under 
[Section 111(1)] in the present case and the 
same claims that are pending in Michigan 
and Minnesota. 

(App. 28). 

 Concluding that the action is a class action under 
CAFA, Judge Gilman explained evocatively that “if 
something looks like a duck, and quacks like a duck, 
it is probably a duck. To my mind, this case ‘quacks’ 
much more like a CAFA class action than a parens 
patriae case.” (App. 36). 

 
II. The District Court Had Proper Federal 

Jurisdiction. 

 Jurisdiction was properly vested in the District 
Court under CAFA, 28 U.S.C. §§ 1332(d) and 1453(b). 

--------------------------------- ♦ --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

 There are two independent reasons why this 
Court should grant certiorari. First, the Question 
Presented poses “an important question of federal law 



10 

that has not been, but should be settled by this 
Court” – whether a complaint must satisfy the ele-
ments of Fed. R. Civ. P. 23(a) in order to be removable 
as a class action under CAFA. S. Ct. Rule 10(c). By 
insisting that all of Rule 23(a)’s prerequisites be met, 
the Fourth Circuit has thwarted Congress’s intent to 
provide a federal forum not only for suits denomi-
nated as class actions, but also for “similar” suits 
brought in a representative capacity regardless of 
how they are labeled. 

 Moreover, by accepting at face value the AG’s 
claim of parens patriae authority, the Fourth Circuit 
has, by judicial fiat, shoehorned the Pryor Amend-
ment into CAFA, which Congress specifically rejected 
and which would have exempted suits brought by 
attorneys general from removal. 

 Judge Gilman had it right – the AG’s claim under 
Count III “quacks” much more like a CAFA class 
action than a parens patriae case. The AG acts on 
behalf of potentially thousands of consumers who 
allegedly were overcharged, and he seeks a refund on 
behalf of each one of them. Section 111(1) assigns 
these damages directly to the consumers. Moreover, 
Section 111(1) subordinates the AG’s ability to litigate 
to the individual consumer’s litigation choices and re-
quires that any amount a consumer owes the offend-
ing creditor be set off from any recovery the AG may 
obtain for that consumer. Based on its erroneous view 
that the action fell outside CAFA regardless of the 
AG’s status, the Majority never properly conducted a 
real party in interest analysis. This Court should 
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grant certiorari so that the nation’s courts can uni-
formly provide for removal and federal jurisdiction 
under CAFA as Congress intended. 

 Second, the Fourth Circuit’s Opinion conflicts 
with the Fifth Circuit’s decision in Caldwell as to 
whether a suit brought nominally by a state attorney 
general as parens patriae may be removed under 
CAFA where the complaint includes counts as to which 
private individuals are real parties in interest. S. Ct. 
Rule 10(a). The Fifth Circuit scrutinized the AG’s 
nominal assertion of parens patriae authority, finding 
that private consumers were real parties in interest 
to a claim for treble damages because only private 
consumers would receive the monetary recovery. By 
contrast, the Fourth Circuit refused to critically 
examine the AG’s parens patriae claim, even though 
all monetary recovery under Section 111(1) goes 
solely to private consumers and despite private 
counsel’s role in this litigation. The Fourth Circuit’s 
unwarranted deference to the AG defies Congress’s 
intent. 

 The effect of the Fourth Circuit’s decision will be 
to insulate claims brought by state attorneys general 
from CAFA jurisdiction, a loophole Congress specifi-
cally voted to avoid in rejecting the Pryor Amend-
ment. Because courts nationwide are inconsistently 
applying CAFA to this issue, this Court should grant 
certiorari to provide clarity regarding CAFA’s mean-
ing and ensure that courts construe CAFA consistent 
with Congress’s intent. 
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I. Review Is Warranted Because This Case 
Presents A Question Of Exceptional Na-
tional Importance Not Previously Ad-
dressed By This Court. 

A. Congress Intended CAFA To Provide A 
Federal Forum To Curb Class Action 
Abuses. 

 Congress passed CAFA to “amend the procedures 
that apply to consideration of interstate class actions 
to assure fairer outcomes for class members and de-
fendants. . . .” (App. 85). In enacting CAFA, Congress 
found that there had been prior abuses of the class 
action device that had “harmed . . . defendants that 
have acted responsibly,” “adversely affected interstate 
commerce,” and “undermined public respect for our 
judicial system.” CAFA, Pub. L. No. 109-2 at § 2(a)(2) 
(2005) (App. 85).1 Congress singled out the too-common 
result whereby class counsel received large fees while 
class members were allotted trifles, id. at § 2(a)(3)(A), 
and found that certain state and local courts enabled 
such abuses: 

[a]buses in class actions undermine the na-
tional judicial system, the free flow of inter-
state commerce, and the concept of diversity 
jurisdiction as intended by the framers of the 
United States Constitution in that State and 
local courts are –  

 
 1 Courts often turn to legislative findings to discern con-
gressional intent. See Sorrell v. IMS Health, Inc., 131 S. Ct. 
2653, 2663 (2011). 
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(A) keeping cases of national importance 
out of Federal court; 

(B) sometimes acting in ways that demon-
strate bias against out-of-State defendants; 
and 

(C) making judgments that impose their 
view of the law on other States and bind the 
rights of the residents of those States. 

Id. at § 2(a)(4) (App. 86). 

 Based on these findings, Congress passed CAFA 
to increase access to federal courts for defendants to 
class action lawsuits. Id. at § 2(b)(2) (App. 87). 

 
B. CAFA Requires That A Cause Of Action 

Be Only “Similar” To A Rule 23 Class 
Action. 

 To achieve its broad jurisdictional goals in CAFA, 
Congress specifically dispensed with the traditional 
requirement of complete diversity, instead requiring 
only minimal diversity. 28 U.S.C. § 1332(d)(2)(A) 
(App. 90). Congress also dispensed with the tradi-
tional rule against claim aggregation for purposes of 
diversity jurisdiction, requiring instead that the ag-
gregate amount in controversy exceed $5,000,000. 28 
U.S.C. §§ 1332(d)(2), (6) (App. 90, 93). 

 Congress did not insist that a complaint satisfy 
Rule 23(a)’s elements or otherwise be equivalent to 
Rule 23 to fall within CAFA’s terms. Rather, Congress 
provided more broadly that a “class action” for its 
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purposes is a complaint filed under “Rule 23 of the 
Federal Rules of Civil Procedure or similar State 
statute or rule of judicial procedure authorizing an 
action to be brought by 1 or more representative 
persons as a class action.” Id. at § 1332(d)(1)(B) (App. 
89) (emphasis added). 

 Section 1332(d)(1)(B)’s text illustrates what 
Congress meant by “similar.” In deliberately drafting 
CAFA to cover claims brought under a “rule of judicial 
procedure authorizing an action to be brought by 1 or 
more representative persons,” Congress established 
that the distinguishing feature of any “similar” stat-
ute or rule is simply that it permits one or more 
plaintiffs to represent the interests of a larger group. 
Had Congress intended to require CAFA actions to 
satisfy Rule 23(a), it would have so specified in de-
scribing the “rule of judicial procedure” by which a 
CAFA complaint can be brought. Instead, it defined 
“similar” broadly, making clear, as Judge Gilman rec-
ognized (App. 29), that the essential feature of a 
statute or rule “similar” to Rule 23 is the representa-
tion of a larger group by a single named plaintiff. 

 Congress’s omission of any numerosity, common-
ality, typicality, or adequacy requirements in defining 
a “class action” is significant in light of its definition 
of “mass action,” which does contain a specific com-
monality component, requiring that such claims 
“involve common questions of law or fact.” 28 U.S.C. 
§ 1332(d)(11)(B)(i) (App. 94). Hence, Congress clearly 
knew how to add such a requirement, but chose not 
to in defining a CAFA “class action.” Indeed, if the 
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Majority were correct, states could immunize from 
CAFA removal all suits brought under state court 
versions of Rule 23 by simply omitting one of Rule 
23(a)’s elements – for example, typicality – from the 
state’s requirements. 

 Nor does CAFA require that a complaint be filed 
pursuant to a specific class action statute, permitting 
removal so long as the statute or rule is “similar” to 
Fed. R. Civ. P. 23. Were it otherwise, CAFA would be 
the most toothless of remedies. One could circumvent 
federal jurisdiction simply by doing what the AG has 
attempted to do below: labeling what is in substance 
a class action as something else. 

 Finally, CAFA sets forth certain exclusions. 
Cases brought by a state or attorney general, how-
ever, are not among those excluded and Congress’s 
rejection of the Pryor Amendment confirms that this 
omission was deliberate. 

 
C. CAFA’s Legislative History Reinforces 

Its Intended Broad Reach. 

 As Judge Gilman recognized, “[t]he primary diffi-
culty in the case . . . is that CAFA does not actually 
define a class action.” (App. 21). The Majority like-
wise noted that Congress’s reference to a “class 
action” in CAFA’s definition “is, to some degree, 
circular.” (App. 10). That circularity creates an ambi-
guity that makes it appropriate to consider CAFA’s 
legislative history. See Milner v. Dep’t of the Navy, 
131 S. Ct. 1259, 1266 (2011) (“Clear evidence of 
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congressional intent may illuminate ambiguous 
text.”). This evidence leaves no doubt that CAFA was 
to be read broadly. 

 In noting the purposes of the Act, the Report of 
the Committee on the Judiciary observed that “[a] 
mounting stack of evidence . . . demonstrates that 
abuses are undermining the rights of both plaintiffs 
and defendants.” S. REP. NO. 109-14, at 5 (2005), as 
reprinted in 2005 U.S.C.C.A.N. 3-48 (the “Committee 
Report”). The Committee noted that a “key reason for 
these problems is that most class actions are currently 
adjudicated in state courts, where the governing rules 
are applied inconsistently (frequently in a manner 
that contravenes basic fairness and due process con-
siderations). . . .” Id. The Committee explained that 
such problems are exacerbated in class actions be-
cause “the lawyers who bring the lawsuits effectively 
control the litigation . . . and the clients are marginally 
relevant at best” and that “[t]o make matters worse, 
current law enables lawyers to ‘game’ the procedural 
rules and keep nationwide or multi-state class actions 
in state courts where judges have reputations for 
readily certifying classes and approving settlements 
without regard to class member interests.” Id. at 5-6; 
see also 151 CONG. REC. S1086-01, S1103 (daily ed. 
Feb. 8, 2005) (statement of Sen. Grassley) (“Crafty law-
yers game the system. Crafty lawyers file these large 
class actions in certain courts. They are shopping for 
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magnet state courts, and they are able to keep them 
there.”).2 

 
1. Congress Sought To Broaden Fed-

eral Jurisdiction To Prevent Attor-
neys From “Gaming The System.” 

 With regard to CAFA’s removal provision, the 
Committee Report noted CAFA’s intent to “make[ ]  it 
harder for plaintiff ’s counsel to game the system” by 
trying to “defeat diversity jurisdiction.” Committee 
Report at 6. The Committee concluded that interstate 
class actions belong in federal court because they 
“typically involve more people, more money and more 
interstate commerce ramifications than any other law-
suit.” Id. The Committee added that “the core concept 
of the bill is that class actions filed against defen-
dants outside their home state are subject to federal 
jurisdiction if citizens from different states are on op-
posing sides and more than $5 million is at issue.” Id. 
at 35. See 151 CONG. REC. H723-01, H730 (daily ed. 
Feb. 17, 2005) (statement of Rep. Goodlatte) (“CAFA 
is intended to substantially expand federal jurisdic-
tion over class actions, not to create loopholes.”). 
  

 
 2 An indication that the AG’s private attorneys are trying to 
“game” the system here is that in amending the original com-
plaint, they excepted all transactions involving Medicare and 
Medicaid, even though these would seem equally susceptible to 
the AG’s theory of alleged overcharges. However, including them 
could have given Petitioners independent bases for removal. 
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2. Congress Intended CAFA To Reach 
Suits Beyond Those Explicitly La-
beled Class Actions. 

 To remedy prior class action abuses and ensure a 
fair forum, Congress defined a CAFA class action 
broadly to encompass any lawsuit that “resembles” a 
class action. Committee Report at 34: 

[T]he overall intent of these provisions is to 
strongly favor the exercise of federal diver-
sity jurisdiction over class actions with in-
terstate ramifications. In that regard, the 
Committee further notes that the definition 
of “class action” is to be interpreted liberally. 
Its application should not be confined solely 
to lawsuits that are labeled “class actions” by 
the named plaintiff or the state rule making 
authority. Generally speaking, lawsuits that 
resemble a purported class action should be 
considered class actions for the purpose of 
applying these provisions. 

Id. (emphasis added). This history shows that while 
tradition counsels courts to read removal statutes 
narrowly, Congress specified that CAFA’s removal 
provisions be read broadly, with any doubt resolved in 
favor of federal jurisdiction. 

 The Committee Report also provided insight into 
what Congress believed was the essence of a class 
action: 

Class actions were designed to provide a 
mechanism by which persons, whose injuries 
are not large enough to make pursuing their 
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individual claims in the court system cost 
efficient, are able to bind together with 
persons suffering the same harm and seek 
redress for their injuries. 

Id. at 5. The Committee noted that although thirty-
six states had adopted the equivalent of Rule 23, 
fourteen had not, including two states that enacted 
no rules or statutes regarding class action whatsoev-
er. Id. at 14. Yet, the Committee obviously intended to 
include actions brought in all states within CAFA’s 
purview, id., further confirming that a complaint did 
not need to satisfy Rule 23(a) to be covered. 

 
3. Congress Specifically Rejected A 

Proposal That Suits Brought By 
Attorneys General Be Exempted 
From CAFA. 

 As Judge Gilman emphasized (App. 28-29), Con-
gress refused to adopt the Pryor Amendment, which 
would have exempted all suits brought in the name of 
a state attorney general from CAFA jurisdiction. Con-
gress rejected the Pryor Amendment out of concern 
for exactly the scenario presented here – an attorney 
general hiring private counsel to pursue a nominal 
parens patriae case and making an end run around 
CAFA. Noting that the Amendment would lead to 
jurisdictional “gaming” by lawyers, Senator Hatch 
explained: 

In other words, plaintiffs’ lawyers will try 
to keep interstate class actions in State 
court by simply naming that State’s attorney 
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general at the end of complaint as a co-
counsel or of-counsel. . . . I think this is the 
very type of forum shopping that S. 5 is 
supposed to eliminate and we should not be 
encouraging it now. 

Indeed, to give the potential gaming some 
real life perspective, I direct your attention, 
Mr. President, to an article from the Boston 
Globe which reports that the Massachusetts 
attorney general had made arrangements 
with private plaintiffs’ attorneys to prosecute 
a consumer-oriented class action against the 
drug store chain Walgreens. Under the ar-
rangement, the plaintiffs’ lawyers pocketed 
hefty fees while the state Attorney General’s 
office received a portion of the settlement 
money. 

*    *    * 

We do not want to risk creating a situation in 
which State attorneys general can be used as 
pawns so that class action lawyers can re-
main in one of their magic jurisdictions and 
avoid the import of this bill. 

151 CONG. REC. S1164 (daily ed. Feb. 9, 2005) (state-
ment of Jud. Comm. Chairman Orrin Hatch) (empha-
sis added). 

 CAFA’s Senate sponsor, Senator Grassley, “was of 
precisely the same view” – that complaints brought 
by state attorneys general through a private law firm 
should be subject to CAFA. See 151 CONG. REC. S1163 
(daily ed. Feb. 9, 2005) (statement of Sen. Grassley) 
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(“I urge my colleagues not to be fooled. Although this 
amendment sounds good . . . it is potentially harmful 
and could lead to gaming by class action lawyers. . . . 
[by allowing] plaintiffs’ lawyers to bring class actions 
and simply include in their complaint a State attor-
ney general’s name as a purported class member” and 
noting “this creates a very serious loophole in this 
bill.”). 

 Now, under the guise of judicial interpretation, 
the Fourth Circuit has erroneously read the Pryor 
Amendment back into CAFA. That the Fourth Circuit 
may not do. Lewis v. City of Chicago, 130 S. Ct. 2191, 
2200 (2010) (“It is not for us to rewrite the statute so 
that it covers only what we think Congress really 
intended,” but rather “[o]ur charge is to give effect to 
the law Congress enacts.”). If an attorney general’s 
facial invocation of parens patriae authority is enough 
to justify remand, no cases brought by or even merely 
in the name of a state attorney general will be subject 
to CAFA, thus providing plaintiffs’ attorneys the very 
loophole from CAFA’s broad reach that Congress 
specifically intended to deny them. 

 
D. This Is A CAFA Class Action. 

 Several factors make Section 111(1) a statute 
“similar” a Rule 23 class action under CAFA such that 
removal was proper. 
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1. Through Section 111(1) The AG May 
Only Act On Behalf Of Allegedly 
Overcharged Consumers. 

 Section 111(1) provides: 

(1) After demand, the attorney general may 
bring a civil action against a creditor for 
making or collecting charges in excess of 
those permitted by this chapter. If it is found 
that an excess charge has been made, the 
court shall order the respondent to refund to 
the consumer the amount of the excess charge. 
If a creditor has made an excess charge in 
a deliberate violation of or in reckless dis-
regard for this chapter, or if a creditor has 
refused to refund an excess charge within a 
reasonable time after demand by the attor-
ney general or the consumer, the court may 
also order the respondent to pay to the 
consumer a civil penalty in an amount 
determined by the court not in excess of the 
greater of either the amount of the sales 
finance charge or loan finance charge or ten 
times the amount of the excess charge. 
Refunds and penalties to which the consumer 
is entitled pursuant to this subsection may be 
set off against the consumer’s obligation. If a 
consumer brings an action against a creditor 
to recover an excess charge or civil penalty, an 
action by the attorney general to recover for 
the same excess charge shall be stayed while 
the consumer’s action is pending and shall 
be dismissed if the consumer’s action is dis-
missed with prejudice or results in a final 
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judgment granting or denying the consumer’s 
claim. 

W. VA. CODE § 46A-7-111(1) (emphases added) (App. 
100-101). 

 When the AG sues under Section 111(1), he does 
so solely in a representative capacity. The express 
language of Section 111(1) shows that the AG does not 
have the freedom to initiate a claim to recover excess 
charges on his own behalf. Rather, he may act only 
for an affected consumer. See West Virginia ex rel. 
McGraw v. Scott Runyan Pontiac-Buick, Inc., 461 
S.E.2d 516, 527 (W. Va. 1995) (“Scott Runyan”) (con-
struing Section 111(1) and noting that “upon demand, 
the Attorney General may enforce those rights [that 
a consumer may have against a seller] on behalf of a 
consumer”) (emphasis added). This is in contrast to 
other provisions of CCPA that empower the AG to 
investigate and sue on behalf of the State. 

 Likewise, the AG cannot control the disposition of 
excess charges recovered through a Section 111(1) 
claim. Instead, that Section provides “the court shall 
order the respondent to refund to the consumer the 
amount of the excess charge.” W. VA. CODE § 46A-7-
111(1) (emphasis added). Penalties under Section 111(1) 
also go to the consumer. If a respondent fails to pay 
in a reasonable time, the court “may order the re-
spondent to pay to the consumer a civil penalty. . . .” 
Id. (emphasis added). Hence, the State receives no 
money under Section 111(1). 
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 Moreover Section 111(1) subordinates the AG’s 
right to sue on behalf of a consumer to litigation deci-
sions made by that consumer. If that consumer brings 
his own action, Section 111(1) mandates that the AG’s 
action on that consumer’s behalf be stayed. W. VA. 
CODE § 46A-7-111(1). If a final decision is reached in 
that consumer’s case, or if it is dismissed, Section 
111(1) bars any subsequent action by the AG on that 
consumer’s behalf. Id. Again, West Virginia’s Legisla-
ture would not have given a consumer such disposi-
tive control if civil actions under Section 111(1) were 
for the benefit of the State or general public. 

 On the other hand, because the individual con-
sumers are parties in interest in Section 111(1) 
lawsuits, the Legislature’s grant of such dispositive 
control to the consumer makes perfect sense. 

 Similarly, Section 111(1) permits a creditor to re-
duce damages by amounts the consumer owes, stating 
that “refunds and penalties to which the consumer is 
entitled” may be “set off against the consumer’s obliga-
tion.” Id. (emphasis added). The State has no sover-
eign interest in a set-off between a private consumer 
and a business. If Section 111(1) were meant to serve 
a state interest, the Legislature would not have made 
recoveries subject to reduction because of an individ-
ual consumer’s debt. 
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2. In Section 111(1), West Virginia’s 
Legislature Authorized The AG To 
Represent Those Who Could Not 
Practicably Bring Suit. 

 As the West Virginia Supreme Court made clear 
in Scott Runyan, the AG is authorized to sue on be-
half of consumers because consumers might not other-
wise have the ability or the incentive to do so. 461 
S.E.2d at 526. In State ex rel. McGraw v. Telecheck 
Servs., Inc., 582 S.E.2d 885 (2003), the Court repeat-
ed this view: 

The purpose of the [WV]CCPA is to protect 
consumers from unfair, illegal, and deceptive 
acts or practices by providing an avenue of 
relief for consumers who would otherwise 
have difficulty proving their case under a 
more traditional cause of action. 

Id. at 895 (quoting Scott Runyan). 

 The District Court noted that the group of affected 
consumers might be thousands of people. (App. 61, 
n.2). Such purchasers could not have been joined 
together practicably in one suit. Moreover, as Judge 
Gilman observed, the consumers’ “claims are too small 
on an individual basis to justify any one of them 
bringing suit alone. This is exactly the type of situa-
tion that class actions were designed to address.” 
(App. 30). It is, of course, a hallmark of class actions 
that one party be allowed to represent a class where 
it would be impracticable for the class members to join 
together individually. The AG essentially proposes to 
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be a single and adequate representative of purchasers 
here.3 

 
E. The Fourth Circuit Erred In Holding 

That The AG Sued In His Parens 
Patriae Capacity. 

 The Majority gave short shrift to this Court’s in-
structions for determining a real party in interest 
when there is a generalized claim of parens patriae 
authority, as well as other Circuit authority evaluat-
ing such claims in the CAFA context. 

 
1. A Court Should Look Behind An 

Attorney General’s Facial Parens 
Patriae Claim To Determine Real 
Parties In Interest. 

 This Court directs that courts evaluating juris-
diction must “disregard nominal or formal parties” 
and instead determine the citizenship of the “real 
parties” whose interests are affected by the litigation. 
Navarro Sav. Ass’n v. Lee, 446 U.S. 458, 461 (1980). 
Since 1901, this Court has defined a real party in in-
terest to a controversy as being a party who stands to 

 
 3 Each of CAFA’s other requirements are also met. The Peti-
tioners are completely diverse from the West Virginia consumers 
who are real parties in interest to this case. Moreover, the AG 
conceded below that more than $5 million is at issue, exclusive 
of interest and costs, thus satisfying the amount in controversy 
requirement. And plainly the AG is seeking refunds on behalf of 
at least 100 individual consumers. 
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receive the benefit of requested relief. Missouri, 
Kansas & Texas Ry. Co. v. Missouri R. & Warehouse 
Comm’rs, 183 U.S. 53, 59 (1901) (“Missouri Railroad”). 

 In determining whether a state is a real party in 
interest, the key inquiry is whether the state is suing 
on behalf of “an identifiable group of individual resi-
dents” or on behalf of the general public. Alfred L. 
Snapp & Son v. Puerto Rico, 458 U.S. 592, 607 (1982). 
Where the state merely pursues the interests of pri-
vate parties, “the State is no more than a nominal 
party” and “will not have standing under the parens 
patriae doctrine.” Id. at 600, 602. 

 With regard to CAFA claims, courts addressing 
cases similar to this one – where an attorney general 
has sued in his own name but in reality acts on behalf 
of individual citizens – have looked past the named 
parties to determine real parties in interest on a 
claim-by-claim basis. See, e.g., Caldwell, 536 F.3d at 
429-30 (finding insurer’s policyholders were real par-
ties in interest despite not being named plaintiffs in 
the complaint); Comcast, 705 F. Supp. 2d at 449-51 
(finding that defendant’s premium cable subscribers 
were real parties in interest as to AG’s treble damag-
es claim, even though AG was the sole named plain-
tiff ). Judge Gilman endorsed this approach because it 
“best aligns with CAFA’s expansion of federal jurisdic-
tion over class actions.” (App. 25). 

 If one looks at the complaint claim by claim, it 
becomes clear that as regarding Count III – the only 
Count under which the AG seeks to recover monetary 
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damages – the AG is not suing as parens patriae. 
Rather, he represents the limited set of consumers 
who allegedly overpaid for generic drugs. All other re-
lief sought in the action is subordinate to this showing 
of overpayment, as the AG cannot obtain other relief 
unless the Court first agrees that a consumer overpaid 
for generic drugs. For these reasons, Judge Gilman 
correctly concluded that the “primary thrust of this 
case” is the recovery of excess charges, noting that 
the “subsidiary claims [for injunction and penalties 
for the State] will be considered by the trial court only 
if the primary claim of reimbursement to the alleged-
ly overcharged consumers is successful.” (App. 26-28). 

 
2. The State Has No Quasi-Sovereign 

Interest In Count III. 

 The Majority found that the “action is a parens 
patriae action, based on the State’s deterrence and 
consumer protection interests.” (App. 13-14 n.2). But 
this conclusion ignores both Section 111(1)’s plain 
language and the West Virginia Supreme Court’s ex-
planation of the AG’s powers. First, regardless of his 
rights in other parts of the CCPA, Section 111(1) gives 
the AG the right to act only on behalf of overcharged 
consumers, who are the sole recipients of any refunds. 
Second, courts have rejected that Section 111(1) serves 
a disgorgement purpose. See Scott Runyan, 461 S.E.2d 
at 521 (monetary relief provided under Section 111(1) 
is a “refund”). Restitution differs from disgorgement 
insofar as it focuses upon compensation of an injured 
party rather than deprivation of a wrongdoer. See 
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Dickens v. Aetna Life Ins. Co., No. 2:10-cv-00088, 2010 
WL 3852346, at *2 n.2 (S.D. W. Va., Sept. 30, 2010). 

 Where private consumers are the real financial 
beneficiaries to a federal claim, courts routinely deny 
parens patriae standing. See, e.g., Hawaii v. Standard 
Oil, 405 U.S. 251, 262-65 (1972) (denying parens 
patriae standing where state alleged anti-competitive 
conduct artificially inflated gasoline prices for state 
consumers); Pennsylvania v. New Jersey, 426 U.S. 
660, 666 (1976) (rejecting Pennsylvania’s parens 
patriae claim against New Jersey tax rules because 
it “represent[ed] nothing more than a collectivity 
of private suits . . . for taxes withheld from private 
parties”). 

 By contrast, in true parens patriae cases, the 
state asserts a concrete interest in protecting the 
general welfare of the general public or in challenging 
conduct that threatens the state’s equal and fair 
participation in the national market. For example, in 
Snapp, Puerto Rico had parens patriae standing to 
sue Virginia apple growers who discriminated against 
Puerto Rican farm workers because such discrimina-
tion denied the Commonwealth its rightful participa-
tion in federal employment programs. 458 U.S. at 
609. See also Pennsylvania v. West Virginia, 262 U.S. 
553, 581 (1923) (states may sue as parens patriae to 
prevent West Virginia from enforcing a statute that 
would have cut off the states’ natural gas supply). 
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3. Because CAFA Requires Only Min-
imal Diversity, Federal Jurisdiction 
Exists Here, Regardless Of The AG’s 
Standing Or Parens Patriae Status. 

 The Majority assumed if the AG is a rightful 
plaintiff, CAFA removal is precluded. Although it 
recognized that the AG “pursue[s] refunds on behalf 
of consumers affected by ‘excess charges’ ” in Section 
111(1) (App. 12) (emphasis added), the Majority found 
that this action falls outside CAFA because the AG 
has “vindicate[d] the State’s sovereign and quasi-
sovereign interests as well as the individual interest 
of the State’s citizens.” (App. 13). However, in light of 
CAFA’s minimal diversity requirements, so long as 
private individuals are real parties in interest to any 
claim in a complaint, removal is proper under CAFA 
even though other claims in a complaint may reflect 
sovereign interests. Thus, even if the AG were an 
additional real party in interest to this action, this 
should not have limited Petitioners’ removal right 
because of the consumer’s incontrovertible right to 
recover any excess charges sought. 

 Again, Caldwell illustrates the correct application 
of these principles. The Fifth Circuit explained “[e]ven 
assuming arguendo that the attorney general has 
standing to bring such a representative action, the 
narrow issue before this court” was whether the indi-
vidual policyholders were real parties in interest as 
to any portion of the lawsuit. Caldwell, 536 F.3d at 
429. The Court concluded that “as far as the State’s 
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request for treble damages [was] concerned, the poli-
cyholders [were] the real parties in interest.” Id. 

 Caldwell demonstrates that there may be more 
than one real party in interest in a lawsuit – i.e., an 
Attorney General’s complaint may assert some claims 
on behalf of the state generally and others on behalf 
of a group of individuals. See id. at 429-30. See also In 
re Katrina Canal Litig. Breaches, 524 F.3d 700, 706 
(5th Cir. 2008) (exercising CAFA jurisdiction where 
“both the State and the citizens are likely real parties 
in interests” and, thus, “there is minimal diversity”); 
Connecticut v. Levi Strauss & Co., 471 F. Supp. 363, 
371-72 (D. Conn. 1979) (finding individual purchasers 
were real parties in interest as to Attorney General’s 
claim for “refunds to be distributed to identifiable 
purchasers,” while the state was the real party in 
interest for claims seeking “funds [that] would belong 
to the state”). 

 Hence, the receipt by consumers of any excess 
charge refunded under Count III justifies Petitioners’ 
removal under CAFA. This Court should grant this 
Petition to ensure that CAFA is applied as Congress 
intended. 
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II. Review Is Warranted Because The Deci-
sion Conflicts With The Fifth Circuit’s 
Caldwell Decision Regarding Whether 
A Court Should Look Behind An Attorney 
General’s Parens Patriae Claim To Deter-
mine Real Parties In Interest Under 
CAFA. 

 The Fifth Circuit in Caldwell adopted the “claim-
by-claim” approach to determining real parties in 
interest for purposes of CAFA. Under this approach, 
and in light of CAFA’s minimal diversity standards, 
the court looks beyond the mere facial designation of 
a state or its attorney general as a plaintiff and de-
termines whether, as to any individual claim, private 
parties are real parties in interest. If so, the case is 
removable under CAFA. 

 The Fourth Circuit, while paying lip service to 
Caldwell’s “helpful” analysis (App. 14 n.2), rendered a 
directly contrary result. The Fourth Circuit found 
that because the AG has claimed a purported sover-
eign reason for suing Petitioners, the entire action is 
an exercise of parens patriae authority, even though 
the sole financial beneficiaries of Count III are pri-
vate consumers. As the dissent recognized, while the 
Majority did not use the term, it adopted what Com-
cast called the “wholesale approach,” whereby the en-
tire suit should be viewed as a parens patriae action 
so long as any claim reflects a state interest in the 
outcome of the litigation. 

 Mirroring the conflict between the Fourth and 
Fifth Circuits, federal district courts are also in 
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disagreement as to which approach governs. The 
Court should grant certiorari to resolve this conflict 
in favor of a claim-by-claim approach that best serves 
Congress’s intent in CAFA. 

 
A. The Fifth Circuit’s Approach Correctly 

Looks Behind An Attorney General’s 
Allegations To Determine Real Parties 
In Interest For CAFA Purposes. 

 In Caldwell, Louisiana’s Attorney General – 
through private counsel – sued a number of insurance 
company defendants seeking treble damages on behalf 
of injured consumers for alleged antitrust violations. 
But Louisiana’s Attorney General also undoubtedly 
sought collateral relief for the state, including the 
“forfeiture of illegal profits . . . and injunctive relief.” 
Caldwell, 536 F.3d at 423. The Attorney General was 
the nominal plaintiff and asserted the lawsuit was a 
parens patriae action. Id. at 424. Nevertheless, the 
Fifth Circuit looked behind the Attorney General’s 
invocation of parens patriae standing, stating: 

[Louisiana] asserts that this action is not 
a class action, but rather a parens patriae 
action which the Louisiana Attorney General 
is statutorily and constitutionally authorized 
to bring. It is true that the words “class 
action” or “mass action” do not appear in 
Louisiana’s Complaint. However, this does 
not end our inquiry. It is well established 
that in determining whether there is juris-
diction, federal courts look to the substance 
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of the action and not only at the labels that 
the parties may attach. 

Id. at 424. 

 The Fifth Circuit found that a private party is a 
real party in interest when it is “directly and person-
ally concerned in the outcome of the litigation to the 
extent that his participation therein will insure ‘a 
genuine adversary issue between the parties.’ ” Id. at 
428 (citation omitted). Applying this principle, it 
concluded that although Louisiana law empowers the 
attorney general to sue under the state’s Antitrust 
Act, the injured private policyholders were real par-
ties in interest as to the complaint’s treble damage 
claims because the act provided that “any person 
injured in his business or property” “shall recover 
[treble] damages.” Id. at 429.4 The Caldwell Court 
acknowledged that the state was a real party in in-
terest as to its injunction claim but noted that be-
cause CAFA’s terms for a mass action were satisfied 
as to the damage claim, jurisdiction over that claim 
properly belonged in federal court. Id. at 430. 

 Here, Section 111(1), like the Antitrust Act in 
Caldwell, specifically allows injured consumers to 
sue and requires that they “shall” receive a refund of 

 
 4 Caldwell involved a claim removed as a CAFA “mass 
action” rather than a class action. This distinction makes no 
difference as to the issue in conflict here – whether the sub-
stance of an attorney general’s allegations and the remedy he or 
she seeks should control over the attorney general’s nominal 
invocation of parens patriae status. 
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excess charges demonstrated. Indeed, if the consumer 
chooses to sue, this election trumps the AG’s action on 
that consumer’s behalf, requiring that the AG’s suit 
be stayed and dismissed entirely should the consumer 
lose. W. VA. CODE § 46A-7-111(1). The amount of any 
recovery is further reduced if the consumers owe 
anything to the creditor-defendant. Under the Mis-
souri Railroad test, the consumer – and not the AG or 
the State – is the only party with a pecuniary interest 
in the outcome of Count III. 

 That the Majority’s Decision parts ways with the 
Fifth Circuit is also clear from examining In re Katri-
na Canal, in which the Fifth Circuit addressed a class 
action nominally filed by the Louisiana Attorney 
General seeking damages along with declaratory and 
injunctive relief based on insurance companies’ failure 
to pay hurricane-related claims. The suit was based, 
in part, on an assignment to sue that the state had 
received from injured homeowners in exchange for 
monetary advances. The defendant insurance compa-
nies removed the case from state court under CAFA. 
Emphasizing Congress’s rejection of the Pryor Amend-
ment, the Fifth Circuit rebutted the argument that a 
case brought by a state’s Attorney General could not 
be a CAFA class action because the state is not a 
“person” under that statute. 524 F.3d at 705. 

 Noting that CAFA only requires that a class mem-
ber be a “citizen,” the Court found that because the 
state sought relief not only for itself but for its citi-
zens, and because such citizens were joined to the 
class as plaintiffs, there existed minimal diversity 
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and “CAFA supplies federal jurisdiction and a path to 
removal unless state sovereignty turns away its exer-
cise.” Id. at 705-06; Cf. Dep’t of Fair Employment and 
Hous. v. Lucent Tech., Inc., 642 F.3d 728 (9th Cir. 2011) 
(upholding removal under 28 U.S.C. § 1332(a) because 
the State of California was not a real party in interest 
to a complaint brought by the state’s Department of 
Fair Employment and Housing where all recovery 
would remit to employee rather than state). 

 
B. District Courts Also Disagree Over 

Whether A Court Should Look Behind 
An Attorney General’s Claimed Sover-
eign Interest To Determine Whether 
Private Parties Are Real Parties In 
Interest. 

 Like the Fourth and Fifth Circuits, federal dis-
trict courts are split on whether a court should look 
behind an attorney general’s facial claim of parens 
patriae authority to determine the real party in in-
terest in deciding whether CAFA jurisdiction exists. 

 
1. A Number Of Courts Look Behind 

The Attorney General’s Facial Claim. 

a. Comcast 

 In Comcast, the Eastern District of Pennsylvania 
was appointed by the Multidistrict Litigation Panel to 
hear twenty-three cases challenging a cable compa-
ny’s alleged tying arrangement. Most were filed as 
class actions, but the case at issue was brought by the 
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AG as a purported parens patriae lawsuit in state 
court. 705 F. Supp. 2d at 444. The District Court 
concluded that, despite the AG’s parens patriae claim, 
the case was properly viewed as a class action subject 
to CAFA. Id. at 445. Relying upon Caldwell, the 
Court held that cable subscribers were real parties in 
interest, at least for purposes of West Virginia’s treble 
damages claim brought pursuant to its Antitrust Act. 
Id. at 499-50. In striking similarity to the AG’s Com-
plaint here, the Comcast Complaint alleged that state 
consumers had paid excess charges and sought judg-
ment “in favor of West Virginia consumers for restitu-
tion and/or excess charge damages.” Id. Comparing 
the allegations to those at issue in Caldwell and 
finding them “equally damning,” the Comcast Court 
concluded that “West Virginia is not seeking relief for 
its residents in general, but rather for a discrete group 
of Comcast’s premium subscribers. Therefore, for 
these claims, especially the treble damages claim, the 
state has no quasi-sovereign interest.” Id. The same 
rationale supports CAFA jurisdiction here based on 
the AG’s pursuit of excess charges. 

 
b. Edmondson 

 The Western District of Oklahoma’s decision in 
Oklahoma ex rel. Edmondson v. BP America, Inc., 
No. 09-944 (W.D. Okla., March 24, 2010) (Order), is 
also comparable. There, Oklahoma’s Attorney Gen-
eral sought relief under the state’s consumer protec-
tion act for defendants’ alleged market manipulation. 
(App. 126-40). In considering the Attorney General’s 
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remand motion, the Court held that the complaint 
was properly viewed as a class action complaint, 
explaining that “the question is not whether the 
Attorney General has the authority to sue, but 
whether the state is the real party in interest with 
respect to the claims asserted.” (App. 131). The court 
found the Attorney General’s pursuit of “restitution” 
dispositive, holding that “any damages should be 
recovered by, or restitution should be made to, the 
individual consumers” in the event the suit was suc-
cessful. (App. 134). It also noted that merely bringing 
the case under a state consumer protection statute 
“does not transform the action into a sovereign en-
forcement proceeding.” (App. 135) (citation omitted). 
Accordingly, the court held that “while the state may 
have a stake in the outcome of the case, it is not 
sufficiently substantial to merit parens patriae stand-
ing as to the claims asserted.” (App. 138). 

 
c. State of Nevada 

 In State of Nevada v. Bank of Am., No. 3:11-cv-
00135, 2011 WL 2633641 (D. Nev., July 5, 2011), the 
State sued a bank and its subsidiaries for deceptive 
practices relating to the bank’s mortgage modification 
practices under Nevada’s Deceptive Trade Practices 
Act on behalf of potentially thousands of its citizens. 
The state sought restitution, declaratory and injunc-
tive relief, and recovery of its costs of investigation. 
Defendants removed under CAFA. The District Court, 
relying on Lucent, held that “[b]ecause the persons on 
whose behalf the State seeking declaratory, injunctive 
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and monetary relief in this case could bring their own 
actions to obtain such relief under [the statute] . . . 
the consumers are the real parties in interest for the 
purposes of diversity as to those claims.” Id. at *4. 

 
2. Other District Courts Have Refused 

Jurisdiction Where The State Has 
Any Nominal Interest. 

 On the other hand, a number of federal district 
courts have found a state to be the sole party in inter-
est, even where an Attorney General pursues damage 
recovery for private citizens. See, e.g., State of Illinois 
v. AU Optronics Corp., No. 10-cv-5720, 2011 WL 
2214034 at *11 (N.D. Ill., June 6, 2011) (ordering 
remand of complaint brought by state Attorney 
General and rejecting claim-by-claim approach); In re 
TFT-CCD (Flat Panel) Antitrust Litig., No. 07-cv-1827 
543, 2011 WL 560593, at *3 (N.D. Cal., Feb. 15, 2011) 
(granting remand motion filed by Washington and 
California after declining to apply Caldwell’s claim-
by-claim approach); Missouri ex rel. Koster v. Portfolio 
Recovery Assocs., Inc., 686 F. Supp. 2d 942 (E.D. Mo. 
2010) (directing remand and rejecting claim-by-claim 
approach). 

 The conflict between the Fourth and Fifth Cir-
cuits and the resulting confusion and inconsistency 
among the district courts are independent reasons 
why this Court should grant certiorari to provide 
direction on these issues to lower courts and resolve 
the Question Presented. 

--------------------------------- ♦ ---------------------------------   
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CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 
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OPINION 

NIEMEYER, Circuit Judge. 

 The State of West Virginia, by its Attorney Gen-
eral, commenced this action in state court against 
CVS Pharmacy, Inc., and five other pharmacies (col-
lectively, the “Pharmacies”), alleging that the Phar-
macies sold generic drugs to West Virginia consumers 
without passing along to the consumers the cost 
savings of generic drugs over brand name equiva-
lents, in violation of West Virginia Code § 30-5-12b(g), 
regulating the practice of pharmacy, and the West 
Virginia Consumer Credit Protection Act, prohibiting 
“unfair or deceptive acts or practices in the conduct of 
any trade or commerce,” West Virginia Code § 46A-6-
104, and “excess charges,” id. § 46A-7-111. The State, 
claiming to act in its “sovereign and quasi-sovereign 
capacity,” seeks injunctive relief, restitution and 
disgorgement of “overcharges,” recovery on behalf of 
the consumers of “excess charges,” civil penalties, 
interest, costs, and attorneys’ fees. 

 The Pharmacies removed the action from state 
court to the district court under the Class Action 
Fairness Act of 2005 (“CAFA”), Pub. L. No. 109-2, 119 
Stat. 4 (2005), arguing that the action is a “disguised 



App. 4 

class action” and therefore was subject to removal 
under CAFA. 

 On the State’s motion, the district court ordered 
that the action be remanded to state court, holding 
that the action was not a “class action” under CAFA, 
but rather a “classic parens patriae action” intended 
to vindicate the State’s quasi-sovereign interests and 
the individual interests of its citizens. 

 We affirm, concluding that this action is not a 
“class action” as defined by CAFA. CAFA authorizes 
the removal of specified civil actions that are brought 
under Federal Rule of Civil Procedure 23 or a “sim-
ilar State statute or rule of judicial procedure au-
thorizing an action to be brought by 1 or more 
representative persons as a class action.” 28 U.S.C. 
§ 1332(d)(1)(B) (emphasis added). This action was 
not brought under Federal Rule of Civil Procedure 23, 
nor under West Virginia’s corresponding rule, West 
Virginia Rule of Civil Procedure 23. Rather, it was 
brought under a West Virginia statute regulating 
the practice of pharmacy and the West Virginia Con-
sumer Credit Protection Act, neither of which in-
cludes provisions providing for a typical class action, 
such as provisions addressing the adequacy of repre-
sentation, numerosity, commonality, and typicality 
requirements. Because this action was brought by the 
State under state statutes that are not “similar” to 
Federal Rule of Civil Procedure 23, we conclude that 
it is not removable under CAFA as a class action. 

 



App. 5 

I 

 Attorney General Darrell McGraw commenced 
this action in the Circuit Court of Boone County, West 
Virginia, naming as defendants CVS Pharmacy, Inc., 
Kmart Holding Corporation, the Kroger Company, 
Wal-Mart Stores Inc., Walgreen Co., and Target Stores, 
Inc., and alleging that in filling drug prescriptions, 
these Pharmacies overcharged West Virginia citizens, 
in violation of two laws, West Virginia Code § 30-5-
12b (the “Pharmacy Act”) and West Virginia Code 
§§ 46A-6-104 and 46A-7-111 (the West Virginia Con-
sumer Credit Protection Act or “WVCCPA”), and 
thereby obtained unjust profits. 

 The Pharmacy Act requires pharmacists to fill 
prescriptions with generic drugs, when appropriate, 
and to pass on to the consumer the savings in the cost 
of the generic drugs. Thus, when a pharmacy ac-
quires a brand name drug at $30 and a generic 
equivalent at $10, the pharmacy must pass on at 
least the $20 difference to the consumer. See W. Va. 
Code § 30-5-12b(g). But it must also pass on any other 
savings, such as the savings represented by the 
difference in the retail prices. See id. The Attorney 
General contends that violations of the Pharmacy Act 
also constitute violations of the WVCCPA, which 
prohibits “unfair or deceptive” trade practices and the 
collection of “excess charges.” See W. Va. Code §§ 46A-
6-104, 46A-7-111. 
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 As authorized by these Acts, the West Virginia 
Attorney General is, in this action, seeking a tempo-
rary and permanent injunction against further viola-
tions of the Acts; “[e]quitable relief, including but not 
limited to restitution and disgorgement of monies 
obtained as a result of the overcharges”; repayment of 
the “excess charges” to affected consumers; civil 
penalties of up to $5,000 for each willful violation 
of the WVCCPA; pre-judgment and post-judgment 
interest; and costs including legal fees. The State 
alleges that it is pursuing these remedies “in its 
sovereign and quasi-sovereign capacity.” 

 The Pharmacies removed the action to federal 
court, relying on several distinct grounds for doing 
so, including CAFA. To justify removal under CAFA, 
the Pharmacies asserted that because the “complaint 
[was] a disguised class action” designed “to re- 
cover funds on behalf of those consumers who have 
allegedly paid overcharges,” it was a removable class 
action. In particular, they pointed to Count III, which 
is dedicated to the remedy of collecting, on behalf of 
consumers, excess charges under West Virginia Code 
§ 46A-7-111(1). That section provides that if “an ex-
cess charge has been made, the court shall order the 
[defendant] to refund to the consumer the amount of 
the excess charge.” Id. Noting the large number of 
consumers in West Virginia and prescriptions filled 
for them, the Pharmacies argued that Count III met 
CAFA’s numerosity and amount-in-controversy re-
quirements. Because the Pharmacies are not West 
Virginia citizens, they also argued that minimal 
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diversity was satisfied. Finally, because the Attorney 
General was seeking refunds on behalf of each af-
fected West Virginia purchaser of generic drugs, the 
Pharmacies contended that the action was a repre-
sentational proceeding, qualifying as a “class action” 
under CAFA. 

 The district court granted the State’s motion to 
remand, rejecting each of the various grounds relied 
on for removal. With respect to the CAFA ground, 
which is the only issue on appeal, the court concluded 
that this action was “a classic parens patriae action 
that is neither a class action nor a mass action con-
templated by CAFA.” West Virginia ex rel. McGraw v. 
CVS Pharmacy, Inc., No. 2:09-1000, 2010 U.S. Dist. 
LEXIS 101127, at *50 (S.D. W. Va. Sept. 21, 2010). In 
concluding that this action was a parens patriae 
action, the district court noted that the WVCCPA 
authorized the Attorney General to act “as an admin-
istrator of the law,” independently of individual 
consumer complaints. Id. at *36-37 (quoting Manchin 
v. Browning, 296 S.E.2d 909, 919 (W. Va. 1982)); see 
also id. at *42 (observing that the Attorney General is 
charged with “a freestanding consumer-protection 
duty”). The district court also noted that the State’s 
action was “imbued with a ‘disgorgement’ purpose,” 
“separate and apart from the interests of particular 
consumers in obtaining recompense.” Id. at *38-39. In 
this sense, the court explained, “the Attorney Gen-
eral’s paramount goal [was] to extract from the  
alleged wrongdoers every penny associated with the 
excess charges, along with civil penalties flowing to 
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the State alone,” thereby “warning . . . future viola-
tors that they [would] not long profit from consumer 
fraud.” Id. at *39-40. 

 The Pharmacies sought permission to appeal the 
CAFA portion of the district court’s order, relying on 
28 U.S.C. § 1453(c)(1), and we granted their motion 
by order dated March 24, 2010. 

 
II 

 In arguing that the district court erred in con-
cluding that this action was not removable as a class 
action under CAFA, the Pharmacies acknowledge 
that the Attorney General did not purport to bring his 
action as a class action but rather relied on his au-
thority under the Pharmacy Act and the WVCCPA. 
But the Pharmacies argue: 

It is well-settled that “in determining whether 
there is jurisdiction, federal courts look to 
the substance of the action and not only at 
the labels that the parties may attach.” 

*    *    * 

Thus, the AG may not plead around federal 
jurisdiction merely by labeling his claims as 
brought in the state’s sovereign or quasi-
sovereign capacity. 

*    *    * 

Instead, this Court must consider whether, 
in substance, the Amended Complaint satis-
fies CAFA’s requirements for a “class action.” 
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That analysis makes clear this case is 
properly removed as a CAFA class action, 
and that the district court erred by remand-
ing it. 

(Quoting Louisiana ex rel. Caldwell v. Allstate Ins. 
Co., 536 F.3d 418, 424 (5th Cir. 2008)). After asserting 
that the requirements for minimal diversity, the 
jurisdictional amount, and numerosity were in fact 
satisfied, the Pharmacies assert, as they must, that 
the state statutes on which the Attorney General 
relied were “similar” to Federal Rule of Civil Proce-
dure 23. They explain that the statutes are “similar” 
because, in particular, the WVCCPA allows the Attor-
ney General “to represent in a single action thou-
sands of consumers who all suffer a similar injury – 
excess charges.” “That similarity alone,” they argue, 
is enough to satisfy federal removal jurisdiction. 

 To determine whether the Pharmacies’ position 
is sustainable requires a straightforward statutory 
analysis of CAFA. 

 CAFA authorizes the removal of any civil action 
which is a class action in which (1) “the matter in 
controversy exceeds the sum or value of $5,000,000, 
exclusive of interest and costs,” 28 U.S.C. § 1332(d)(2); 
(2) “any member of a class of plaintiffs is a citizen of a 
State different from any defendant,” id. § 1332(d)(2)(A); 
and (3) there are 100 or more plaintiff class members, 
id. § 1332(d)(5)(B). And it defines “class action” to 
mean “any civil action filed under rule 23 of the Fed-
eral Rules of Civil Procedure or similar State statute 
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or rule of judicial procedure authorizing an action to 
be brought by 1 or more representative persons as a 
class action.” Id. § 1332(d)(1)(B) (emphasis added). 

 Inasmuch as West Virginia’s action was com-
menced in state court, it was obviously not com-
menced under Federal Rule of Civil Procedure 23. 
Thus, it would be removable only if it were filed 
under a “similar State statute or rule of judicial 
procedure authorizing an action to be brought by 1 or 
more representative persons as a class action.” 28 
U.S.C. § 1332(d)(1)(B) (emphasis added). 

 A state statute or rule is “similar” to Federal 
Rule of Civil Procedure 23 if it closely resembles Rule 
23 or is like Rule 23 in substance or in essentials. See 
Merriam-Webster’s Collegiate Dictionary, 1161 (11th 
ed. 2007). Moreover, as CAFA requires, the state 
statute or rule must resemble or be like Rule 23 by 
“authorizing an action to be brought by 1 or more 
representative persons as a class action.” 28 U.S.C. 
§ 1332(d)(1)(B) (emphasis added). While the statutory 
definition is, to some degree, circular, Congress 
undoubtedly intended to define “class action” in terms 
of its similarity and close resemblance to Rule 23. 

 At its essence, Rule 23 provides that “one or more 
members of a class may sue or be sued as representa-
tive parties on behalf of all members only if” the 
criteria for numerosity, commonality, typicality, and 
adequacy of representation are satisfied. Fed. R. Civ. 
P. 23(a) (emphasis added). Without this representa-
tive nature of the plaintiffs’ action and the action’s 
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satisfaction of the four criteria stated in Rule 23(a), 
the action is not a class action. It is not fortui- 
tous that CAFA parroted Rule 23 language when 
it required that a “similar” state statute or rule 
“authoriz[e] an action to be brought by 1 or more 
representative persons as a class action.” 28 U.S.C. 
§ 1332(d)(1)(B). Thus, while a “similar” state statute 
or rule need not contain all of the other conditions 
and administrative aspects of Rule 23, it must, at a 
minimum, provide a procedure by which a member 
of a class whose claim is typical of all members of 
the class can bring an action not only on his own 
behalf but also on behalf of all others in the class, 
such that it would not be unfair to bind all class 
members to the judgment entered for or against the 
representative party.1 West Virginia Civil Rule of Pro-
cedure 23 would satisfy the “similarity” requirement, 
but it was not invoked here. 

 
 1 The dissent contends that for CAFA purposes, an action is 
“similar” to a class action when it is brought under a procedure 
which “authorizes a single person or a small group of people to 
represent the interests of a larger group.” Post, at 17 (quoting 
Black’s Law Dictionary 284 (9th ed. 2009)). Although this 
definition captures an important aspect of class actions, it is also 
incomplete. All class actions are representative in nature; but 
not all representative actions are necessarily class actions. See, 
e.g., General Telephone Co. v. EEOC, 446 U.S. 318, 333-34 
(1980); In re Edmond, 934 F.2d 1304, 1313 (4th Cir. 1991). In 
this regard, Rule 23’s requirement that the representative party 
be a member of the class whose claim is typical of the class 
members’ claims differentiates the representative nature of class 
actions from the larger body of representative actions. 
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 Instead, the Attorney General filed a statutorily 
authorized action on the State’s behalf, asserting 
claims arising exclusively under state consumer 
protection statutes. Count I alleges that the Phar-
macies violated state law regulating the practice of 
pharmacy in West Virginia, particularly West Virgin-
ia Code, § 30-5-12b(g). Counts II and III allege that 
the Pharmacies violated portions of the WVCCPA, a 
wide-ranging statute designed “to protect consumers 
from unfair, illegal, and deceptive acts or practices,” 
as prescribed in West Virginia Code, § 46A-6-101 et 
seq. West Virginia ex rel. McGraw v. Scott Runyan 
Pontiac-Buick, Inc., 461 S.E.2d 516, 523 (W. Va. 
1995). For its enforcement the WVCCPA grants the 
Attorney General “broad powers to supervise, investi-
gate and prosecute violations.” Id. at 525 (quoting 
Harless v. First National Bank, 246 S.E.2d 270, 276 
(W. Va. 1978)). Although the Attorney General may 
“[r]eceive and act on complaints,” the WVCCPA also 
empowers him to “commence proceedings on his own 
initiative.” W. Va. Code § 46A-7-102(1)(a). 

 Section 46A-7-111, on which Count III is based, 
authorizes the Attorney General to pursue refunds on 
behalf of consumers affected by “excess charges” and 
to seek civil penalties where the excess charges were 
repeatedly and willfully collected by a defendant. W. 
Va. Code § 46A-7-111(1)-(2). Here, the Attorney Gen-
eral has exercised both of these powers, as this action 
seeks repayment to consumers under § 46A-7-111(1) 
and penalties inuring to the State of “up to $5,000 for 
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each repeated and willful violation” under § 46A-7-
111(2). 

 These West Virginia statutes, on which the At-
torney General relies for his claims, contain virtually 
none of the essential requirements for a Rule 23 class 
action. To begin with, the Attorney General is not des-
ignated as a member of the class whose claim would 
be typical of the claims of class members. Rather, he 
is authorized to file suit independently of any con-
sumer complaints, as a parens patriae, that is, as 
the legal representative of the State to vindicate the 
State’s sovereign and quasi-sovereign interests, as 
well as the individual interests of the State’s citizens. 
Indeed, the fact that the Attorney General is acting to 
obtain disgorgement of ill-gotten gains, “separate and 
apart from the interests of particular consumers 
in obtaining recompense,” CVS Pharmacy, Inc., 2010 
U.S. Dist. LEXIS 101127, at *38-39, validates this 
action as a parens patriae action. See In re Edmond, 
934 F.2d 1304, 1310 (4th Cir. 1991).2 

 
 2 The dissent suggests that the Attorney General “does not 
have a quasi-sovereign interest” in Count III because the re-
imbursement sought under West Virginia Code § 46A-7-111(1) 
would flow directly to an identifiable group of consumers, rather 
than to the State or its citizens generally. Post, at 21. From this, 
the dissent concludes that Count III does not state a valid 
parens patriae claim and that the action as a whole must be 
classified as a class action. Id. at 20-23.  
 While the parens patriae analysis set forth in Alfred L. 
Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 607 
(1982), and relied upon in Louisiana ex rel. Caldwell v. Allstate 

(Continued on following page) 
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 Moreover, neither the Pharmacy Act nor the 
WVCCPA contains any numerosity, commonality, or 
typicality requirements, all of which are essential to a 
class action. 

 Finally, these Acts authorize the Attorney Gen-
eral to proceed without providing notice to over-
charged consumers, which would also be essential in 
a Rule 23 class action seeking monetary damages. See 
Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812 
(1985). 

 The Pharmacies argue that the suit is none-
theless a “disguised class action” because Count III 
is a representative action in which the Attorney 
General acts on behalf of the citizens, each of whom 
allegedly suffered a common injury. See Louisiana ex 
rel. Caldwell v. Allstate Ins. Co., 536 F.3d 418 (5th 
Cir. 2008); West Virginia ex rel. McGraw v. Comcast 
Corp., 705 F. Supp. 2d 441 (E.D. Pa. 2010). But that 
type of representation is not the type that would 
make the State’s action a class action. A class action 
is an action filed by an individual as a member of a 

 
Ins. Co., 536 F.3d 418, 425-28 (5th Cir. 2008), is helpful in some 
respects, it is not a substitute for the similarity standard set 
forth in CAFA. We are presented here not with the question of 
whether the instant action is either a parens patriae action or a 
CAFA class action, but simply whether it is a CAFA class action. 
And, while we conclude that this action is a parens patriae 
action, based on the State’s deterrence and consumer protection 
interests, that conclusion is not essential to the separate, and 
more meaningful determination that the action in this case was 
not brought under a procedure “similar” to Rule 23. 
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class and whose claim is typical of the class members’ 
claims. Thus, for a representative suit to be a class 
action, the representative party “must be part of the 
class and ‘possess the same interest and suffer the 
same injury’ as the class members.” Gen. Tel. Co. v. 
Falcon, 457 U.S. 147, 156 (1982) (quoting E. Tex. 
Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. 395, 
403 (1977)); see Broussard v. Meineke Disc. Muffler 
Shops, Inc., 155 F.3d 331, 338 (4th Cir. 1998). The 
Attorney General’s claim on behalf of the State, 
however, does not require the State to be a member of 
the class, to suffer the same injury as class members, 
or to have a claim typical of each class member’s 
claim. Rather, in representing the citizens, the State 
acts more in the capacity of trustee representing 
beneficiaries or a lawyer representing clients, neither 
of which is the type of representation essential to the 
representational aspect of a class action. 

 Indeed, the West Virginia Attorney General’s role 
here is more analogous to the role of the EEOC or 
other regulator when it brings an action on behalf of 
a large group of employees or a segment of the public. 
Yet, the Supreme Court has concluded that such a 
regulator’s action is not a class action of the kind 
defined in Rule 23. For example, in General Telephone 
Co. v. EEOC, 446 U.S. 318, 334 & n.16 (1980), the 
Supreme Court held that a sex-discrimination suit 
brought by the EEOC under Title VII was “not 
properly characterized as a ‘class action’ subject to 
the procedural requirements of Rule 23.” The Court 
reached that conclusion despite the fact that the suit 
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sought back pay and other relief on behalf of all of 
the employer’s adversely affected employees in Cali-
fornia, Idaho, Montana, and Oregon. Id. at 321, 324. 
Likewise, in Edmond, we held that a bankruptcy 
claim brought by the Maryland Attorney General’s 
Office “on behalf of itself and all [affected Maryland] 
consumers” did not need to comply with Rule 23, even 
though one of the claim’s primary purposes was to 
provide individual citizens with refunds pursuant 
Maryland’s Consumer Protection Act. See 934 F.2d at 
1306; see also id. at 1310-13. 

 Much like the statutes at issue in General Tele-
phone and Edmond, the WVCCPA authorizes the At-
torney General to bring enforcement actions against 
violators and, in so doing, to pursue relief on behalf of 
aggrieved individuals. See Scott Runyan, 461 S.E.2d 
at 523-24. Yet that type of representation by the State 
is no more characteristic of the representational na-
ture of a class action than were the claims in General 
Telephone and Edmond. Neither the State nor the 
Attorney General is a member of the class purportedly 
represented, and neither suffered the same injury as 
the citizens in that class. 

 The Pharmacies nonetheless argue that CAFA’s 
legislative history supports their position. In particu-
lar, they point to Senate Report 109-14, which out-
lines the Senate Judiciary Committee’s views, and 
several floor statements made during debate on the 
Act. Senate Report 109-14, however, was issued 10 
days after CAFA was signed into law, and for that 
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reason alone, it is a questionable source of congres-
sional intent. See Coll. of Dental Surgeons v. Conn. 
Gen. Life Ins. Co., 585 F.3d 33, 38 n.2 (1st Cir. 2009); 
see also Weinberger v. Rossi, 456 U.S. 25, 35 (1982) 
(“[P]ost hoc statements of a congressional Committee 
are not entitled to much weight”). Moreover, while 
some floor statements cited by the Pharmacies are 
favorable to their arguments, others cited by the 
Attorney General, from the same Senator and the 
same page of the Congressional Record, point in the 
opposite direction. Compare 151 Cong. Rec. S1163 
(daily ed. Feb. 9, 2005) (statement of Sen. Charles 
Grassley that a subsequently defeated amendment 
intended to exempt suits brought by state attorneys 
general would have “create[d] a very serious loop-
hole”), with id. (statement of Sen. Charles Grassley 
that “the amendment [was] not necessary” because 
“cases brought by State attorneys general will not be 
affected by this bill”). This legislative history is 
hardly probative. 

 In sum, we conclude that because the action 
before us was not brought under Federal Rule of Civil 
Procedure 23 or a “similar State statute or rule of 
judicial procedure authorizing an action to be brought 
by 1 or more representative persons as a class ac-
tion,” 28 U.S.C. § 1332(d)(1)(B), the district court did 
not err in remanding this case to the Circuit Court for 
Boone County. 
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III 

 The West Virginia Attorney General initially filed 
this action in a West Virginia state court to enforce, 
on behalf of West Virginia and its citizens, state 
consumer protection laws applicable only in West 
Virginia. Were we now to mandate that the State was 
not entitled to pursue its action in its own courts, we 
would risk trampling on the sovereign dignity of the 
State and inappropriately transforming what is 
essentially a West Virginia matter into a federal case. 
The Pharmacies nonetheless rationalize such a trans-
formation on the basis that the Attorney General 
somehow mispleaded his case, disguising what would 
otherwise be a CAFA class action. 

 The Pharmacies’ approach, however, would have 
to ignore the Attorney General’s stated basis for his 
action of seeking to vindicate West Virginia’s interests 
in how pharmacies may charge West Virginia con-
sumers in filling prescriptions. If we accept the Attor-
ney General’s good faith in pleading his claims – and 
we are given no reason not to – the Pharmacies have 
no basis, real or postured, to assert that this is an 
“interstate case of national importance,” the defining 
federal interest animating CAFA’s removal provi-
sions. See CAFA, Pub. L. No. 109-2 § 2(b)(2). 

 To be sure, CAFA does protect important federal 
interests in addressing state abuses in interstate 
class actions. It was enacted to prevent States from 
keeping “cases of national importance out of Federal 
court” and making “judgments that impose their view 
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of the law on other States and bind the rights of the 
residents of those states.” Id. § 2(a)(4). It thus assures 
that federal courts decide “interstate cases of national 
importance.” Id. § 2(d)(2). But CAFA is also sensitive 
to deeply-rooted principles of federalism, reserving to 
the States primarily local matters. See Johnson v. 
Advance Am. Cash Advance Centers of S.C., Inc., 549 
F.3d 932, 938 (4th Cir. 2008); see also 28 U.S.C. 
§ 1332(d)(3)-(5). 

 In this case, where West Virginia has raised no 
federal question and where all persons on whose 
behalf West Virginia has filed this action are West 
Virginia citizens, the “claim of sovereign protection 
from removal [arises] in its most powerful form.” In re 
Katrina Canal Litig. Breaches, 524 F.3d 700, 706 (5th 
Cir. 2008). Such sovereign protection derives from our 
constitutional structure and serves the important 
function of preserving the “dignity” to which states 
are entitled “as residuary sovereigns and joint partic-
ipants in the governance of the Nation.” Alden v. 
Maine, 527 U.S. 706, 713-14, 748-49 (1999); see also 
Idaho v. Coeur d’Alene Tribe, 521 U.S. 261, 268 
(1997). It does so by preventing States from being 
involuntarily “dragged” into any court – a prerogative 
of sovereigns well established at the time of the 
founding. See Alden, 527 U.S. at 715-18. 

 While it is true that West Virginia voluntarily 
entered into its own courts to enforce its laws, it did 
not voluntarily consent to removal of its case to a 
federal court, and a federal court should be most 
reluctant to compel such removal, reserving its  
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constitutional supremacy only for when removal 
serves an overriding federal interest. See Tennessee v. 
Davis, 100 U.S. 257, 266-67 (1880). It is telling that 
“[n]one of the cases or founding history speak directly 
to” the question of “whether a state as a plaintiff 
suing defendants over whom it has regulatory author-
ity in state court under its own state laws may be 
removed to federal court,” except when the state 
raises a federal question. Katrina Breaches, 524 F.3d 
at 711. Comity demands that we step most carefully 
before “snatch[ing] cases which a State has brought 
from the courts of that State, unless some clear rule 
demands it.” Franchise Tax Bd. v. Constr. Laborers 
Vacation Trust, 463 U.S. 1, 21 n.22 (1983). 

 We conclude, in the circumstances presented 
here, that CAFA does not clearly demand that West 
Virginia’s action, which is essentially a parens patriae 
type of action for enforcement of its own laws on 
behalf of itself and its citizens, be removed to federal 
court, even though the Pharmacies are citizens of 
States different from West Virginia. The Pharmacies 
are summoned to West Virginia courts only because 
they do business in West Virginia and, while there, 
allegedly violated its laws. 

 We emphasize, however, that even as our inter-
pretation of CAFA recognizes West Virginia’s im-
portant sovereign interests, it should not be taken as 
an interpretation that lessens CAFA’s scope and 
important federal purposes. We simply conclude that 
removal of this action does not serve those federal 
interests as articulated in CAFA. 
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 Accordingly, the district court’s order remanding 
this matter to the Circuit Court for Boone County is 

AFFIRMED. 

GILMAN, Senior Circuit Judge, dissenting: 

 The majority has concluded that the Class Action 
Fairness Act (CAFA) does not provide federal jurisdic-
tion over the West Virginia Attorney General’s lawsuit 
because this case is a parens patriae action and not a 
“class action” as defined by CAFA. For the reasons set 
forth below, I respectfully disagree. 

 The primary difficulty in this case, as I see it, is 
that CAFA does not actually define a class action. As 
the majority notes, CAFA’s definition of a class action 
is essentially circular: “the term ‘class action’ means 
any civil action filed under rule 23 of the Federal 
Rules of Civil Procedure or similar State statute or 
rule of judicial procedure authorizing an action to be 
brought by 1 or more representative persons as a 
class action.” 28 U.S.C. § 1332(d)(1)(B). And CAFA 
gives no guidance as to what type of state statute or 
rule of judicial procedure should be considered “simi-
lar” for purposes of conferring federal jurisdiction. 

 In my view, the essence of a class action is set 
forth in the first sentence of the term’s definition in 
Black’s Law Dictionary: “A lawsuit in which the court 
authorizes a single person or a small group of people 
to represent the interests of a larger group. . . . ” 
Black’s Law Dictionary 284 (9th ed. 2009). I believe 
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that the present suit brought by the Attorney General 
squarely fits within that authoritative definition of a 
class action. 

 True enough, as the majority points out, the 
Attorney General’s suit was not brought under Rule 
23 of the West Virginia Rules of Civil Procedure. This 
means that the elements of numerosity, commonality, 
typicality, and adequacy of representation have not 
been specifically pleaded. But I submit that these are 
subsidiary factors that do not detract from the es-
sence of the action. They are, in other words, “bells 
and whistles” whose absence in the pleadings do not 
prevent the Attorney General’s suit from being con-
sidered a class action under CAFA. 

 To decide whether CAFA grants federal jurisdic-
tion over the Attorney General’s lawsuit, therefore, 
one must determine the essence of the action. See 
Louisiana ex. rel. Caldwell v. Allstate Ins. Co., 536 
F.3d 418, 424 (5th Cir. 2008) (“It is well-established 
that in determining whether there is jurisdiction, 
federal courts look to the substance of the action and 
not only at the labels that the parties may attach.”). I 
believe that the answer to this inquiry ultimately 
turns on who the real party in interest is in this case. 
If West Virginia is the real party in interest, then this 
is a proper parens patriae action over which the 
federal courts lack jurisdiction. See Postal Tel. Cable 
Co. v. Alabama, 155 U.S. 482, 487 (1894) (“A state is 
not a citizen. And under the judiciary acts of the 
United States it is well settled that a suit between a 
state and a citizen or a corporation of another state is 
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not between citizens of different states, and that the 
circuit court of the United States has no jurisdiction 
of it, unless it arises under the constitution, laws, or 
treaties of the United States.”). On the other hand, if 
the real parties in interest are the allegedly over-
charged West Virginia consumers, and the state is 
only a nominal party, then I believe that we have 
jurisdiction under CAFA. 

 The Attorney General brings this suit in what he 
alleges is West Virginia’s parens patriae capacity. “In 
order to maintain such an action, the State must 
articulate an interest apart from the interests of 
particular private parties,” also known as a “quasi-
sovereign interest.” Alfred L. Snapp & Son, Inc. v. 
Puerto Rico ex rel. Barez, 458 U.S. 592, 607 (1982). 
The Supreme Court has stated that there are two 
general categories of quasi-sovereign interests: (1) a 
state’s interest in the physical and economic well-
being of its citizens in general, and (2) a state’s inter-
est in “not being discriminatorily denied its rightful 
status within the federal system.” Id. 

 Snapp provides an example of a valid quasi-
sovereign interest. In that case, the Attorney General 
of Puerto Rico alleged that certain east-coast apple 
growers were violating federal labor and immigration 
laws by discriminating against Puerto Ricans in favor 
of foreign laborers. The Supreme Court concluded 
that Puerto Rico has a “substantial interest in assur-
ing its residents that it will act to protect them” from 
discrimination. Id. at 609. Alternatively, the Court 
  



App. 24 

concluded that Puerto Rico had parens patriae stand-
ing to “pursue the interests of its residents in the 
Commonwealth’s full and equal participation in the 
federal employment service scheme.” Id. 

 Other examples of successful parens patriae 
actions include cases where a state has sought to 
enjoin a public nuisance or ensure the economic well-
being of its citizenry generally. See, e.g., Missouri v. 
Illinois, 180 U.S. 208, 248 (1901) (holding that  
Missouri could pursue an injunction to prevent the 
defendants from discharging sewage in such a way 
that polluted the Mississippi River in Missouri); 
Pennsylvania v. West Virginia, 262 U.S. 553, 592 
(1923) (recognizing Pennsylvania and Ohio as the 
proper parties to represent the interests of their 
citizens in maintaining access to natural gas pro-
duced in West Virginia); Georgia v. Pennsylvania R. 
Co., 324 U.S. 439, 450 (1945) (holding that Georgia 
had an interest apart from that of its citizens where 
numerous railroads had conspired to fix freight rates 
in a manner that discriminated against Georgia 
shippers in violation of federal antitrust laws). “In 
sum, if a state can demonstrate that, in bringing an 
action, it seeks only to protect the well-being of its 
residents in general, it has expressed a quasi-
sovereign interest in the entire action.” West Virginia 
ex rel. McGraw v. Comcast Corp., 705 F. Supp. 2d 441, 
446 (E.D. Pa. 2010). 

 The “analytical framework in which a court 
examines a state’s claims for relief has a powerful 
impact on the court’s ultimate conclusion as to 
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whether the state has a quasi-sovereign interest in 
all the relief it seeks.” Id. at 447. Like the Fifth 
Circuit in Caldwell, and the Eastern District of 
Pennsylvania in Comcast, I would adopt a claim-by-
claim approach to determine if West Virginia has a 
sufficient quasi-sovereign interest such that it is 
acting within its parens patriae authority. This 
framework best aligns with CAFA’s expansion of 
federal jurisdiction over class actions. See Comcast, 
F. Supp. 2d at 449 (“The claim-by-claim approach 
does a better job of unearthing a state’s real interest 
in a suit because, unlike the wholesale approach, it 
does not blur the lines between those claims for which 
a state has a well-recognized interest, and those 
claims for which a state’s interest is negligible.”). 

 In Caldwell, the Louisiana Attorney General filed 
a state-court lawsuit styled as a parens patriae action 
against several insurance companies and other de-
fendants. The suit sought forfeiture of illegal profits, 
treble damages, and injunctive relief due to the defen-
dants allegedly agreeing to undervalue and underpay 
certain insurance claims of Louisiana citizens, in 
violation of Louisiana’s antitrust laws. See Louisiana 
ex. rel. Caldwell v. Allstate Ins. Co., 536 F.3d 418, 
422-23 (5th Cir. 2008). Upon review, the Fifth Circuit 
concluded that the Attorney General was only a 
nominal party in interest for purposes of the treble-
damages claim in light of the fact that the state was 
seeking to recover those damages on behalf of in- 
dividual policyholders. In reaching this conclusion, 
the Fifth Circuit stated that it was mindful that 
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Louisiana was also seeking injunctive relief, a rem-
edy clearly sought on behalf of the state. Id. at 430. 
But the court ultimately concluded that despite the 
request for injunctive relief, the individual policy-
holders were the real parties in interest and, because 
the requirements of a “mass action” were met, the 
action was properly removed under CAFA. Id. 

 Similarly, in Comcast, the United States District 
Court for the Eastern District of Pennsylvania found 
that the Attorney General was not acting within West 
Virginia’s parens patriae authority where he sought 
relief for a “discrete group of Comcast’s premium 
subscribers.” Comcast, 705 F. Supp. 2d at 450. In that 
case, the district court concluded that West Virginia 
did not have a quasi-sovereign interest in the anti-
trust treble and compensatory-damages claims. The 
court further held that the West Virginia Antitrust 
Act was sufficiently similar to Rule 23 of the Federal 
Rules of Civil Procedure to meet CAFA’s require-
ments, thereby conferring federal jurisdiction over 
the case. Id. at 454. 

 Here, the Attorney General asserts that the 
defendants (the Pharmacies) violated West Virginia’s 
Pharmacy Act and the WVCCPA, and he seeks dam-
ages payable directly to the allegedly aggrieved West 
Virginia purchasers of generic drugs under WVCCPA 
§ 46A-7-111(1), civil penalties under WVCCPA § 46A-
7-111(2), injunctive relief, and other appropriate 
remedies. Utilizing a claim-by-claim framework, I 
believe that the primary thrust of this case is the 
excess-charges claim (Count III) for which the Attorney 
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General seeks reimbursement payable directly to the 
affected consumers under WVCCPA § 46A-7-111(1). 

 I reach this conclusion for two reasons: (1) the 
WVCCPA provides that a ruling that the consumers 
have been overcharged will result in those over-
charges being remitted directly to the consumers, and 
(2) injunctive relief and any civil penalties are discre-
tionary with the court and require more stringent 
proof on the part of the Attorney General. Compare 
West Va. Code § 46A-7-111(2) (requiring proof of 
repeated and willful violations of the WVCCPA before 
civil penalties may be awarded) with West Va. Code 
§ 46A-7-111(1) (allowing the Attorney General to 
bring an action against a creditor for charging con-
sumers in excess of what the law permits, regardless 
of the creditor’s state of mind). 

 Just as the Louisiana Attorney General did not 
have a quasi-sovereign interest in the treble-damages 
relief he sought on behalf of individual policyholders 
in Caldwell, the West Virginia Attorney General here 
does not have a quasi-sovereign interest in the re-
funds that the Pharmacies will be required to pay 
directly to the affected consumers if they are found to 
have violated the WVCCPA. Admittedly, the Attorney 
General is also seeking civil penalties and injunctive 
relief, these being the type of claims clearly within 
the state’s parens patriae authority. But for the 
reasons stated above, I do not believe that these 
claims are the primary focus of this case, and are 
instead subsidiary claims that will be considered  
by the trial court only if the primary claim of  
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reimbursement to the allegedly overcharged consum-
ers is successful. 

 I believe that my analysis is strengthened by the 
fact that some of the same private attorneys repre-
senting the Attorney General here are simultaneously 
representing individuals who have filed essentially 
identical claims against the same defendants in 
Michigan and Minnesota. No one questions that those 
cases are class actions; in fact, they were filed as class 
actions. See Graphic Comms. Local 1B Health & 
Welfare Fund “A” v. CVS Caremark Corp., No. 09-cv-
2203 (D. Minn); City of Lansing v. CVS Caremark 
Corp., No. 09-994 (30th Jud. Cir., Ingham County, 
Mich). If one were to close one’s eyes as to who the 
named plaintiff is in the three lawsuits, there is no 
way to detect a material difference between the 
Attorney General’s request for repayment to over-
charged consumers under WVCCPA § 46A-7-111(1) in 
the present case and the same claims that are pend-
ing in Michigan and Minnesota. 

 CAFA’s legislative history, which is admittedly 
limited, also supports my conclusion that this case is 
simply not a parens patriae action. During the debate 
in the U.S. Senate over CAFA, Senator Pryor pro-
posed an amendment that would have exempted 
all class actions filed by state attorneys general 
from removal under CAFA. See 151 Cong. Rec. S1157 
(daily ed. Feb. 9, 2005). Both Senators Grassley 
(a cosponsor of CAFA) and Hatch (the former chair 
of the Senate Judiciary Committee) opposed the 
Pryor Amendment because, among other things, the 
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Amendment risked “creating a situation where State 
attorneys general can be used as pawns so that crafty 
class action lawyers can avoid the jurisdictional 
provisions of [CAFA]” by “simply includ[ing] in their 
complaint a State attorney general’s name as a pur-
ported class member.” Id. at 1163-64. 

 The concern that Senators Grassley and Hatch 
expressed in opposing the ultimately defeated Pryor 
Amendment is exactly what has come to fruition 
here. I believe that the West Virginia Attorney Gen-
eral has been “used as a pawn” so that the private 
class-action lawyers can remain in state court and 
avoid the impact of CAFA, despite the fact that the 
real parties in interest are the allegedly aggrieved 
West Virginia consumers and not the state. 

 Having concluded that the affected West Virginia 
consumers are the real parties in interest, I find that 
this action should be removable under CAFA because 
the essential requirements of a class action are met 
given the factual circumstances of this case. Although 
the WVCCPA does not contain all of the requirements 
of Rule 23 of the Federal Rules of Civil Procedure, 
“CAFA does not require such exactitude.” West Virginia 
ex rel. McGraw v. Comcast Corp., 705 F. Supp. 2d 441, 
452 (E.D. Pa. 2010). The Senate Judiciary Committee 
Report on CAFA states that the definition of a class 
action should be interpreted liberally: 

[CAFA’s] application should not be confined 
solely to lawsuits that are labeled “class ac-
tions” by the named plaintiff or the state 
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rulemaking authority. Generally speaking, 
lawsuits that resemble a purported class ac-
tion should be considered class actions for 
the purpose of applying these provisions. 

S. Rep. No. 109-14, at 35 (2005). 

 Here, the West Virginia Attorney General is 
representing a large group of West Virginia citizens 
who have allegedly been overcharged by the Pharmacies 
in their purchase of generic drugs. Yet their claims 
are too small on an individual basis to justify any one 
of them bringing suit alone. This is exactly the type of 
situation that class actions were designed to address. 
See Montgomery Ward & Co. v. Langer, 168 F.2d 182, 
187 (8th Cir. 1948) (“The class action was an inven-
tion of equity mothered by the practical necessity of 
providing a procedural device so that mere numbers 
would not disable large groups of individuals, united 
in interest, from enforcing their equitable rights nor 
grant them immunity from their equitable wrongs.” 
(internal citation omitted)). 

 Further, the WVCCPA clearly contemplates that 
the Attorney General can fairly and adequately 
protect the interests of West Virginia’s generic-drug 
purchasers by bringing this type of lawsuit on behalf 
of the class. See Comcast, 705 F. Supp. 2d. at 453 
(“The [West Virginia Antitrust Statute] assumes that 
the state attorney general is an adequate representa-
tive. . . .”). The majority apparently disagrees, con-
cluding that the Attorney General’s lawsuit cannot be 
considered a class action because the Attorney General 
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is not an actual member of the class. It principally 
relies on the case of General Telephone Co. of South-
west v. Falcon, 457 U.S. 147, 156 (1982), to support 
its conclusion. 

 Falcon is a Title VII case in which Mexican-
American employees filed suit against their employer 
for alleged discrimination in hiring and promoting. 
The Supreme Court held that the class representative’s 
complaint failed to include any “specific presentation 
identifying the questions of law or fact that were 
common to the claims of respondent and of the mem-
bers of the class he sought to represent.” Id. at 158. 
Specifically, the evidentiary approaches to the indi-
vidual and class claims were entirely different be-
cause the class representative “attempted to sustain 
his individual claim by proving intentional discrimi-
nation, [whereas he] tried to prove the class claims 
through statistical evidence of disparate impact.” Id. 
at 159. 

 I have no problem with the majority’s proposition 
that the class representative’s claims should be typ-
ical of those of the class as a whole. But Falcon is 
distinguishable from this case. Unlike the class rep-
resentative in Falcon, whose claims were not typical 
of the class, the putative class in this case is com-
prised of identically situated West Virginia con-
sumers who have allegedly been overcharged for their 
generic drugs. I therefore believe that the majority’s 
conclusion that the Attorney General cannot be a class 
representative because he has not literally been 
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injured is too narrow a reading of class representa-
tion. 

 The Fifth Circuit, in fact, did not even discuss the 
point that the Louisiana Attorney General himself 
was not actually harmed. Rather, the court simply 
concluded that the lawsuit was “brought in a repre-
sentative capacity on behalf of those who allegedly 
suffered harm.” See Caldwell, 536 F.3d at 430; see 
also Comcast, 705 F. Supp. 2d at 453 (stating that the 
West Virginia Antitrust Act assumes that the Attor-
ney General is an adequate representative). 

 The majority also relies on General Telephone Co. 
of the Northwest, Inc. v. EEOC, 446 U.S. 318 (1980), 
and In re Edmond, 934 F.2d 1304 (4th Cir. 1991), to 
conclude that the Attorney General’s role in this case 
“is more analogous to the role of the EEOC or other 
regulator when it brings an action on behalf of a large 
group of employees or a segment of the public.” But 
these cases are distinguishable. General Telephone 
involved a Title VII action filed by the EEOC in its 
own name pursuant to its authority under § 706 of 
the Civil Rights Act of 1964. The Supreme Court 
concluded that where the EEOC acts under § 706, “it 
acts also to vindicate the public interest in preventing 
employment discrimination,” and not as a class rep-
resentative. Id. at 326. Section 706 expressly autho-
rizes the EEOC to bring a “civil action against any 
respondent . . . upon failure to secure an acceptable 
conciliation agreement, the purpose of the action 
being to terminate unlawful practices and to secure 
appropriate relief.” Id. at 324. And the EEOC has 
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exclusive jurisdiction for the 180-day period following 
the filing of a charge with the Commission. 

 In contrast, the Attorney General’s power under 
WVCCPA § 46A-7-111(1) is at all times controlled by 
decisions that the consumer is free to make regarding 
whether to initiate his or her own lawsuit, and the 
relief the Attorney General seeks under that pro-
vision is solely for the benefit of the aggrieved con-
sumer. Further, General Telephone involved federal 
questions arising under the Civil Rights Act of 1964 
and therefore did not address the availability of 
federal jurisdiction in a diversity action. 

 In re Edmond is also distinguishable. In that 
case, the Fourth Circuit held that the Maryland Con-
sumer Protection Act gave the Maryland Consumer 
Protection Division parens patriae authority to bring 
a nondischargeability proceeding against a debtor. 
The court concluded that the Consumer Protection 
Division was acting on behalf of the state’s quasi-
sovereign interest because (1) the Maryland Con-
sumer Protection Act grants the Consumer Protection 
Division the authority to “initiate administrative 
hearings to obtain a cease and desist order on its own 
initiative,” and (2) the Division has the ability to re-
quire disgorgement, in the absence of individual 
complaints, and in some cases “over and above that 
which will be returned to individuals.” In re Edmond, 
934 F.2d at 1310-11 (internal quotation marks omit-
ted). 



App. 34 

 Unlike the Maryland Consumer Protection Act, 
WVCCPA § 46A-7-111(1) does not “contemplate[ ]  en-
forcement by the [Attorney General] without regard 
to individual consumers.” See id. at 1310. The Mary-
land Consumer Protection Act provides that a “pri-
vate action is ‘in addition’ to any action by the 
Division.” Id. at 1312 (quoting Md. Code Ann. Comm. 
Law § 13-408). In contrast, the Attorney General’s 
power under WVCCPA § 46A-7-111(1) is dependent on 
whether the consumer files his or her own suit. I 
believe that the fundamental differences between the 
Maryland Consumer Protection Act and the WVCCPA 
makes any reliance on In re Edmond misplaced. 

 As mentioned above, the allegedly overcharged 
consumer, like any putative class member considering 
whether to join a class action, has the ultimate say as 
to whether to be bound by the Attorney General’s 
lawsuit. WVCCPA § 46A-7-111(1) provides in pertinent 
part that 

[i]f a consumer brings an action against a 
creditor to recover an excess charge or civil 
penalty, an action by the attorney general to 
recover for the same excess charge shall be 
stayed while the consumer’s action is pend-
ing and shall be dismissed if the consumer’s 
action is dismissed with prejudice or results 
in a final judgment granting or denying the 
consumer’s claim. 

 The Attorney General’s power over a particular 
generic-drug purchaser’s claim is thus ultimately 
controlled by the consumer. I therefore believe that 
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WVCCPA § 46A-7-111 is sufficiently similar to Rule 
23 of the Federal Rules of Civil Procedure to meet 
CAFA’s requirements for class actions. And because 
this is (1) a civil action (2) in which the amount in 
controversy exceeds the sum or value of $5,000,000 
and (3) involves a plaintiff class exceeding 100 per-
sons whose West Virginia citizenship is different from 
any defendant, none of whom are considered citizens 
of West Virginia, I would hold that CAFA’s jurisdic-
tional requirements are met. See 28 U.S.C. § 1332(d). 

 One final issue that the majority addresses is 
the concept of sovereign immunity. But because 
West Virginia voluntarily brought this lawsuit, I see 
no Eleventh Amendment or sovereign immunity con-
cerns in asserting federal jurisdiction over this case. 
See In re Methyl Tertiary Butyl Ether (“MTBE”) 
Prods. Liab. Litig., 488 F.3d 112, 118-120 (2d Cir. 
2007) (explaining that the “removal of the cases here 
was the result of the voluntary acts of California 
and New Hampshire in commencing the lawsuits 
against the defendants [and,] having done so, these 
states subjected themselves to all the rules and 
consequences attendant to that decision”); see also 
California ex rel. Lockyer v. Dynegy, Inc., 375 F.3d 
831, 848 (9th Cir. 2004) (rejecting the state’s argu-
ment that involuntary removal is equal to commenc-
ing a suit against the state because “where a State 
voluntarily becomes a party to a cause and submits 
its rights for judicial determination, it will be bound 
thereby and cannot escape the result of its own vol-
untary act by invoking the prohibitions of the Eleventh 
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Amendment” (quoting Gunter v. Atl. Coast Line R.R. 
Co., 200 U.S. 273, 284 (1906)). 

 In sum, there is a saying that if something looks 
like a duck, walks like a duck, and quacks like a 
duck, it is probably a duck. To my mind this case 
“quacks” much more like a CAFA class action than a 
parens patriae case. I would therefore reverse the 
judgment of the district court and allow this case to 
proceed in federal court. 
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JUDGMENT 

 In accordance with the decision of this court, the 
judgment of the district court is affirmed. 
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 This judgment shall take effect upon issuance of 
this court’s mandate in accordance with Fed. R. App. 
P. 41. 

/s/ PATRICIA S. CONNOR, CLERK  
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 

AT CHARLESTON 
 
STATE OF WEST VIRGINIA 
ex.rel. DARRELL V. McGRAW, 
JR., Attorney General, 

    Plaintiffs, 

v. 

CVS PHARMACY, INC., a Rhode 
Island Corporation, KMART 
HOLDING CORPORATION, 
a Delaware Corporation, THE 
KROGER CO., an Ohio 
Corporation, WAL-MART 
STORES, INC., a Delaware 
Corporation, WALGREEN CO., 
an Illinois Corporation, and 
TARGET STORES, INC., 
a Minnesota Corporation, 

    Defendants. 

Civil Action No.
2:09-1000 

 
MEMORANDUM OPINION AND ORDER 

(Filed Sep. 21, 2010) 

 Pending is the Attorney General’s motion to 
remand, filed October 13, 2009. 

 
I. 

 West Virginia law requires pharmacists to “sub-
stitute a less expensive equivalent generic name 
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drug” for prescriptions for a brand name drug unless 
the generic drug is unsuitable for the particular 
patient. W. Va. Code § 30-5-12b(b). Further, West 
Virginia law requires that “[a]ll savings in the retail 
price of the [generic] prescription . . . be passed on to 
the purchaser,” and that “in no event shall such 
savings be less than the difference in acquisition cost 
of the brand name product prescribed and the acqui-
sition cost of the substituted product.” Id. at § 30-5-
12b(g). 

 On August 24, 2009, the Attorney General in-
stituted this action in the Circuit Court of Boone 
County, alleging that defendants “routinely violate 
this law and do not pass on generic-drug cost-savings 
to purchasers as the statute requires.” (Compl. ¶ 20). 
The Attorney General’s complaint contains three 
counts, discussed more fully infra: 1) violation of West 
Virginia’s generic-drug pricing law, W. Va. Code § 30-
5-12b(g); 2) violations of the West Virginia Consumer 
Credit and Protection Act (“WVCCPA”); and 3) im-
permissible collection of excess charges under West 
Virginia Code § 46A-7-111. (Id. at ¶¶ 23-35). The 
Attorney General seeks injunctive relief, civil penal-
ties, “disgorgement of monies obtained as a result of 
the generic-drug overcharges,” and other appropriate 
relief. (Id. at ¶ 1). 

 Defendants removed on September 10, 2009, 
asserting three grounds: 1) preemption under the 
Federal Employees Health Benefits Act (“FEHBA”), 5 
U.S.C. § 8902(a) et seq.; 2) preemption and “arising 
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under” jurisdiction based upon the Employee Re-
tirement Income Security Act (“ERISA”), 29 U.S.C. 
§ 1132 et seq.; and 3) the Class Action Fairness Act 
(“CAFA”), 28 U.S.C. §§ 1332(d), 1453. On October 13, 
2009, the Attorney General moved to remand. 

 
II. 

A. Governing Standard 

 “Federal courts are courts of limited jurisdiction. 
They possess only that power authorized by Consti-
tution and statute, which is not to be expanded by 
judicial decree.” Kokkonen v. Guardian Life Ins. Co. 
of Am., 511 U.S. 375, 377 (1994). Title 28 U.S.C. 
§ 1441(a) governs federal removal jurisdiction and 
provides as follows: 

[a]ny civil action brought in a State court of 
which the district courts of the United States 
have original jurisdiction, may be removed 
by the . . . defendants . . . to the district court 
of the United States for the district and divi-
sion embracing the place where such action 
is pending. . . . 

28 U.S.C. § 1441(a). 

 The burden of establishing removal falls upon 
the removing party. Mulcahey v. Colum. Organic 
Chem. Co., 29 F.3d 148, 151 (4th Cir. 1994). Our court 
of appeals has observed time and again that it is 
obliged to construe removal jurisdiction strictly: 
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We have noted our obligation “to construe 
removal jurisdiction strictly because of the 
‘significant federalism concerns’ implicated” 
by it. Maryland Stadium Auth. v. Ellerbe 
Becket Inc., 407 F.3d 255, 260 (4th Cir. 2005) 
(quoting Mulcahey, 29 F.3d at 151). . . . Con-
sistent with these principles, we have recog-
nized that state law complaints usually must 
stay in state court when they assert what 
appear to be state law claims. See, e.g., 
Harless v. CSX Hotels, Inc., 389 F.3d 444, 
450 (4th Cir. 2004); King, 337 F.3d at 424; 
Darcangelo v. Verizon Communications, Inc., 
292 F.3d 181, 186 (4th Cir. 2002); Cook v. 
Georgetown Steel Corp., 770 F.2d 1272, 1274 
(4th Cir. 1985). 

Lontz v. Tharp, 413 F.3d 435, 440 (4th Cir. 2005). 
“Any doubts concerning the propriety of removal 
must be resolved in favor of retained state court 
jurisdiction.” Marshall v. Manville Sales, Corp., 6 
F.3d 229, 232 (4th Cir. 1993). 

 One source of federal jurisdiction is 28 U.S.C. 
§ 1331, which provides “[t]he district courts shall 
have original jurisdiction of all civil actions arising 
under the Constitution, laws, or treaties of the United 
States.” Removal is thus appropriate if the face of the 
complaint raises a federal question. Lontz, 413 F.3d 
at 439; Pinney v. Nokia, Inc., 402 F.3d 430, 442 (4th 
Cir. 2005) (noting the well-pleaded complaint rule, 
namely, “that a plaintiff is the master of the claim, 
and he may avoid federal jurisdiction by exclusive 
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reliance on state law in drafting his complaint.”) 
(internal quotation marks omitted). 

 Respecting ERISA and FEHBA, defendants rely 
for removal upon two exceptions to the well-pleaded 
complaint rule. First, defendants assert that FEHBA 
and ERISA completely preempt the Attorney Gen-
eral’s claims. Second, defendants claim that, even if 
the Attorney General’s claims are not completely 
preempted by ERISA, the Grable doctrine justifies 
removal because the Attorney General’s complaint 
poses a “necessary and substantial” federal issue, a 
variant of arising under jurisdiction. 

 
B. The Complete Preemption Doctrine 

 Under the doctrine of complete preemption, re-
moval is appropriate if “the subject matter of a puta-
tive state law claim has been totally subsumed by 
federal law – such that state law cannot even treat on 
the subject matter.” Lontz, 413 F.3d at 439-40. When 
complete preemption exists, federal law provides the 
exclusive cause of action, and in essence “there is . . . 
no such thing as a state-law claim.” Id. at 440 (quot-
ing Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 11 
(2003)). “The doctrine of complete preemption thus 
prevents plaintiffs from ‘defeat[ing] removal by 
omitting to plead necessary federal questions.’ ” Id. 
(quoting Franchise Tax Bd. v. Constr. Laborers Vaca-
tion Trust, 463 U.S. 1, 22 (1983)). To prove complete 
preemption, “a defendant must establish that the 
plaintiff has a ‘discernible federal [claim]’ and that 
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‘Congress intended [the federal claim] to be the ex-
clusive remedy for the alleged wrong.’ ” Pinney, 402 
F.3d at 449 (citing King, 337 F.3d at 425). 

 
C. Federal Employee Health Benefits Act 

 While the sweep of this action is by no means 
limited to federal employees, it is noted that FEHBA, 
5 U.S.C. § 8901 et seq., does create a comprehensive 
program of health insurance for federal employees. 
Empire Healthchoice Assurance, Inc. v. McVeigh, 
547 U.S. 677, 682 (2006). In section 8902, Congress 
authorized the Office of Personnel Management 
(“OPM”) to contract with insurance carriers to offer a 
variety of plans to federal employees. Also in section 
8902, Congress included a preemption clause, which 
states: 

The terms of any contract under this chapter 
which relate to the nature, provision, or 
extent of coverage or benefits (including 
payments with respect to benefits) shall 
supersede and preempt any State or local 
law, or any regulation issued thereunder, 
which relates to health insurance or plans. 

5 U.S.C. § 8902(m)(1). “Thus, under § 8902(m)(1) as 
it now reads, state law – whether consistent or 
inconsistent with federal plan provisions – is dis-
placed on matters of ‘coverage or benefits.’ ” Empire 
Healthchoice, 547 U.S. at 686. 

 In Empire Healthchoice, the Supreme Court 
applied FEHBA’s preemption provision to state-law 
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claims made by a FEHBA insurance provider seeking 
reimbursement for insurance benefits that the enrol-
lee recovered in a state-court tort action. Id. at 697-
98. Weighing the provider’s argument that FEHBA’s 
preemption provision independently conferred federal 
subject matter jurisdiction, the court concluded that 
section 8902(m)(1) “does not purport to render inop-
erative any and all state laws that in some way bear 
on federal employee-benefit plans.” Id. at 697-98 
(emphasis in original). FEHBA’s preemption provi-
sion and its accompanying regulations, 5 CFR 
§ 890.107(c), ensure that suits brought by beneficiar-
ies for denial of benefits will land in federal court. Id. 
at 696. “Had Congress found it necessary or proper to 
extend federal jurisdiction further, in particular, to 
encompass contract-derived reimbursement claims 
between carriers and insured workers, it would have 
been easy for Congress to say so.” Id. 

 Inasmuch as the parties failed to establish that 
FEHBA left “no room for any state law potentially 
bearing on federal employee-benefit plans in general, 
or carrier-reimbursement claims in particular,” the 
court found that complete preemption did not apply. 
Id. FEHBA’s preemption clause is unusual inasmuch 
as section 8902(m)(1) provides that the terms of the 
FEHBA insurance plans shall preempt state law 
rather than giving the language of FEHBA itself pre-
emptive effect. Id. Based on the unique nature of the 
clause, the court determined that a “modest reading 
of the provision is in order.” Id. 
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 Nevertheless, defendants contend that the Attor-
ney General’s claims impermissibly relate to how 
benefits were provided to FEHBA plan participants 
and, thus, are completely preempted by section 
8902(m)(1) which provides the exclusive remedy for 
disputes relating to benefits. (Resp. 9). In support of 
this contention, defendants rely on Botsford v. Blue 
Cross and Blue Shield of Montana, Inc., 314 F.3d 390 
(9th Cir. 2002). The court in Botsford held that 
FEHBA completely preempted the state-law claims of 
Botsford, a federal employee who sued the insurance 
carrier seeking full reimbursement for the cost of 
a medical procedure. Id. at 399. Botsford asserted 
that the carrier failed to pay him the amount he 
was entitled to under the FEHBA plan and asserted 
state-law claims of breach of contract and violation of 
Montana’s unfair trade practices law. Id. at 395. 
Although Botsford, a FEHBA plan enrollee, framed 
his claims against a FEHBA plan provider under 
state law, the court determined that his claims sim-
plified into a “dispute over benefits – precisely the 
kind of dispute FEHBA preempts.” Id. 

 Whereas Botsford exemplifies the proper applica-
tion of section 8902(m)(1) to benefit disputes dis-
guised as state-law claims, the resolution of the 
Attorney General’s claims in this instance does not 
necessitate interpretation of a FEHBA plan or its 
terms. Employing a modest reading of section 
8902(m)(1) as articulated in Empire Healthchoice, the 
court concludes that section 8902(m)(1) does not pro-
vide federal jurisdiction over the Attorney General’s 
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action. The defendants have not established that the 
Attorney General’s claims impermissibly relate to 
coverage or benefits as established by the terms of a 
FEHBA contract. The Attorney General’s claims are 
based solely on the generic-drug pricing law and 
violations of the WVCCPA. The Attorney General 
does not contest the terms of a FEHBA insurance 
plan nor do plaintiff ’s claims relate to denial of 
benefits under a FEHBA insurance plan. Under 
section 8902(m)(1), the terms of FEHBA plans have 
preemptive effect, but there is not a FEHBA plan at 
issue in this case to preempt the Attorney General’s 
claims. 

 Defendants nevertheless suggest that the Attor-
ney General’s claims are preempted inasmuch as they 
will undermine the OPM’s efforts to uniformly inter-
pret FEHBA and its insurance contracts. More specif-
ically, they contend that the Attorney General’s 
claims would create a patch-work of state regulations 
overlaying federal FEHBA contracts and increase the 
cost of implementing the FEHBA program. (Defs.’ 
Resp. at 8 (citing Botsford, 314 F.3d at 397-98)). 
However, they have not established what, if any, 
effect the Attorney General’s claims would actually 
have on the terms of FEHBA plans. (Resp. 8). As 
expressly stated in Empire Healthchoice, section 
8902(m)(1) does not preempt all state laws that in 
some way bear on federal employee-benefit plans. 
FEHBA’s preemption provision is limited to those 
state-law claims that implicate the terms of a FEHBA 
plan. Inasmuch as the Attorney General’s claims do 
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not implicate the coverage or benefits specified under 
a FEHBA plan, FEHBA does not provide federal 
subject matter jurisdiction in this case. 

 
D. Employee Retirement Income Security Act 

 Only those state law claims that are completely 
preempted by ERISA’s civil enforcement provision, 
section 502(a), are properly removable to federal 
court. Id. (citing 29 U.S.C. § 1132). In Sonoco Prod-
ucts, our court of appeals articulated three essential 
elements required for complete preemption under 
ERISA: 

(1) the plaintiff must have standing under 
§ 502(a) to pursue its claim; (2) its claim 
must “fall within the scope of an ERISA pro-
vision that it can enforce via § 502(a)”; and 
(3) the claim must not be capable of resolu-
tion “without an interpretation of the con-
tract governed by federal law,” i.e. an ERISA-
governed employee benefit plan. 

Sonoco Prods. Co. v. Physicians Health Plan, Inc., 338 
F.3d at 372 (quoting Jass v. Prudential Health Care 
Plan, Inc., 88 F.3d 1482, 1487 (7th Cir. 1996) (internal 
quotation marks and brackets omitted)). 

 Respecting the standing element, ERISA allows 
states to bring civil suit in only two instances: 1) “to 
enforce compliance with a qualified medical child 
support order,” and 2) to “acquire the rights of third 
parties through assignment for the limited purpose of 
recouping payments made under state plans for 
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medical assistance.” Connecticut v. Physicians Health 
Servs. of Conn., Inc., 287 F.3d 110, 121 (2d Cir. 2002) 
(citing 29 U.S.C. §§ 1134, 1169(c)). 

 Inasmuch as this action is not one of the two 
types of actions that states may pursue under ERISA, 
the Attorney General does not have statutory stand-
ing to pursue its claims under section 502. Physicians 
Health, 287 F.3d at 120-21 (reading section 502 as 
strictly limiting “the universe of plaintiffs who may 
bring certain civil actions,” and concluding that 
Connecticut did not have standing under ERISA). As 
a result, the Attorney General’s claims are not com-
pletely preempted and there is no federal jurisdiction 
on the basis of ERISA preemption. 

 
E. Grable Analysis 

 Alternatively, defendants contend that the Attor-
ney General’s claims are subject to federal juris-
diction under ERISA through the arising under 
jurisdiction discussion in Grable & Sons Metal Prod-
ucts, Inc. v. Darue Engineering & Mfg., 545 U.S. 308 
(2005). In Grable, the Supreme Court considered 
“another longstanding, if less frequently encountered, 
variety of federal ‘arising under’ jurisdiction, . . . 
having recognized for nearly 100 years that in cer- 
tain cases federal-question jurisdiction will lie over 
state-law claims that implicate significant federal 
issues.” Id. at 312. The Court in Grable established 
the test for determining whether a “substantial 
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question of federal law” sufficient to warrant removal 
exists: 

The question is, does a state-law claim nec-
essarily raise a stated federal issue, actually 
disputed and substantial, which a federal fo-
rum may entertain without disturbing any 
congressionally approved balance of federal 
and state judicial responsibilities. 

Id. at 314. In doing so, the Court emphasized that 
merely alleging a “federal issue” does not operate “as 
a password opening federal courts to any state action 
embracing a point of federal law.” Id. Few cases can 
be “squeezed into the slim category Grable exempli-
fies.” Empire Healthchoice Assurance, Inc. v. McVeigh, 
547 U.S. 677, 704 (2006); see also Wright & Miller, 
Federal Prac. And Proc. § 3562 (“Obviously, not every 
state-law claim raising a federal issue can invoke 
federal question jurisdiction. Indeed, such cases will 
be exceptional.”) 

 Despite the limited application of Grable, de-
fendants contend that the “inevitable clash between 
the Attorney General’s Complaint and the mandates 
of ERISA independently justify removal.” (Defs. Not. 
of Removal at 3). In order to establish this rare type 
of “arising under” federal jurisdiction, defendants 
must demonstrate that each of the three prongs of the 
Grable test are met: 1) the case necessarily raises a 
federal issue; 2) the federal issue is substantial and in 
actual dispute; and 3) the exercise of federal jurisdic-
tion will not disturb any congressionally approved 
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balance of federal and state judicial responsibilities. 
Grable, 545 U.S. at 314. 

 In defendants’ notice of removal, they broadly 
assert that ERISA exclusively governs issues as to 
pricing, cost, terms and administration of the benefits 
under ERISA plans. (Defs.’ Not. of Removal at 4). 
While this may be true, ERISA plans are not at issue 
in the Attorney General’s claims. In their response to 
the Attorney General’s motion to remand, defendants 
contend that the Attorney General’s claims involve a 
substantial and actually disputed federal issue in 
that the court must determine whether generic-drug 
purchasers are considered “consumers” under the 
WVCCPA and ERISA. (Defs.’ Resp. at 17). 

To determine if the [WVCCPA] even applies 
or whether the Attorney General has any 
authority to assert claims on behalf of the 
actual “purchasers” of generic drugs in West 
Virginia – those who pay for such prescribed 
drugs – one must look to the scheme created 
and governed by ERISA, including its im-
plementing regulations, as well as to the 
terms and provisions of the ERISA plans un-
der which the participants and beneficiaries 
received benefits. 

(Id.). Inasmuch as the court must determine the 
application of “consumer” with relation to the ERISA 
scheme, defendants assert that it poses a substantial 
and disputed federal question that must be resolved 
in federal court. (Id.). 
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 The court is not persuaded that there is an 
“actually disputed and substantial” federal issue em-
bedded within the Attorney General’s state-law 
claims as required for federal question jurisdiction 
under Grable. As discussed above, ERISA includes a 
complete preemption provision which provides federal 
jurisdiction for those claims that ERISA governs 
exclusively. The court is reluctant to squeeze the 
Attorney General’s claims into the slim category of 
cases Grable exemplifies when the Attorney General’s 
claims do not fall within the grant of federal jurisdic-
tion provided by Congress within the statute itself. 
Furthermore, as the Attorney General aptly notes, his 
“claims will stand or fall on whether defendants 
dispense generic drugs in accordance with West 
Virginia’s generic-drug pricing law.” (Pl.’s Reply at 
26). 

 Defendants suggest that the definition of a 
“consumer” under the WVCCPA may require some 
interpretation of the term related to ERISA. This 
tenuous connection with a federal statute is simply 
not sufficient to establish a substantial and actually 
disputed question of federal law. As such, the Attor-
ney General’s “ability to prevail on its claims in no 
way depends on any showing of a violation of federal 
law or resolution of a disputed federal issue, as 
Grable requires.” (Id.). 

 Inasmuch as defendants have failed to establish 
a “substantial and actually disputed” federal issue 
embedded within the Attorney General’s state-law 
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claims, the court declines to find federal question 
jurisdiction under Grable. 

 
F. Class Action Fairness Act 

 In order to ascertain if removal jurisdiction exists 
under CAFA, the analysis proceeds in four steps. 
First, the court sets forth in detail the relevant alle-
gations of the First Amended Complaint and the 
Notice of Removal. Second, the court undertakes a 
general discussion of CAFA’s requirements. Third, the 
court discusses the text and structure of the 
WVCCPA, particularly with respect to the alleged 
statutory basis supporting removal, namely, the 
Count Three claim alleging a violation of section 46A-
7-111. Finally, the court will examine the contours 
of the parens patriae doctrine generally and in this 
circuit, particularly with reference to consumer 
protection actions, in order to ascertain if the At-
torney General is proceeding in a parens patriae 
capacity or, instead, whether he is pursuing a class 
action by another name. 

 
1. The First Amended Complaint and the No-

tice of Removal 

 In the “Summary of Case” section of the First 
Amended Complaint, the Attorney General alleges as 
follows: 

West Virginia law requires substitution of 
generic drugs, when appropriate, and further 
requires that pharmacies pass on the entire 
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amount of the savings realized from the use 
of generic drugs to purchasers of generic 
drugs. The Defendants, however, routinely 
violate this law, and instead see the reduced 
acquisition cost of generic drugs as an oppor-
tunity to generate higher profit-margins from 
the sale of generics. Pursuant to West Virgin-
ia Code §§ 30-5-23 and 46A-7-108, the State 
seeks to enjoin the Defendants from violating 
the statute. Additionally, because each viola-
tion of the generic-drug pricing law consti-
tutes unfair or deceptive acts or practices 
in trade or commerce, the State also seeks a 
civil penalty for each violation, as well as 
disgorgement of monies obtained as a result 
of the generic-drug overcharges, and other 
appropriate relief. 

(First Am. Compl. ¶ 1). 

 The Attorney General reiterates the nature of the 
lawsuit later in his complaint, noting again that the 
defendants “routinely violate” the generic-drug pric-
ing law, “see[ing] the lower acquisition cost of generic 
drugs as an opportunity to increase their profits.” (Id. 
¶ 20). The First Amended Complaint also includes 
excerpts from certain defendants’ annual reports 
detailing the greater profits experienced on generic, 
as opposed to brand-name, drugs. (Id. ¶¶ 26-29). It is 
this framing of the Attorney General’s claim that 
drives the analysis respecting whether CAFA sup-
ports removal. 

 Count One alleges a violation of the generic- 
drug pricing law. Count Two seeks relief under the 
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WVCCPA, asserting that each violation of the generic-
drug pricing statute constitutes an unfair or de-
ceptive act or practice under West Virginia Code 
§ 46A-6-104. Count Three, upon which CAFA removal 
is based, consists of two single-sentence allegations 
as follows, one of which is of an incorporative nature: 

43. The State incorporates by reference as 
if fully set forth herein each and every alle-
gation in the proceeding paragraphs of this 
Complaint. 

44. By their violations of the generic-drug 
pricing statute as described above, the De-
fendants have collected excess charges under 
West Virginia Code § 46A-7-111(1). 

(Id. ¶¶ 43-44).1 

 In their notice of removal, defendants assert 
that “the Complaint is a disguised class action, sup-
porting removal under” CAFA. (Not. of Remov. ¶ 1; 
see also id. ¶ 7 (noting “the Complaint is a disguised 
 
  

 
 1 As discussed more fully infra, section 46A-7-111(1) ex-
plicitly authorizes the Attorney General, “[a]fter demand,” to 
“bring a civil action against a creditor for making or collecting 
charges in excess of those permitted by this chapter.” W. Va. 
Code § 46A-7-111(1). In their motion to dismiss, defendants 
assert that the Attorney General made no presuit demand as 
required by the statute. Defendants also launch a frontal assault 
on the Attorney General’s allegation that they qualify as “credi-
tor[s]” under section 46A-7-111. 
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class action. . . .”). Paragraphs 28 and 29 further 
elucidate defendants’ basis for removal: 

Among the CCPA provisions invoked by the 
Attorney General is § 46A-7-111, which al-
lows him to recover excess charges from cred-
itors for the benefit of State consumers, a 
relief akin to that sought in class actions. 
The Attorney General claims that there are 
up to 32 million prescriptions possibly is-
sue[d] for 2008 alone, which amounts to 17.7 
prescriptions per capita. (Compl., ¶ 13)[.] The 
Attorney General essentially proposes to be a 
single and adequate representative of the 
purchasers of these prescriptions (excluding 
Medicaid and Medicare claims). These facts 
make it clear that the Complaint is a class 
action that belongs in federal court. State ex 
rel Caldwell v. Allstate Ins. Co., 536 F.3d 418 
(5th Cir. 2008). 

  Here, the statutory CAFA requirements 
also have all been met: (a) the parties are at 
least minimally diverse (indeed, the West 
Virginia resident purchasers have a different 
citizenship from all of the Defendants); (b) 
the aggregate amount in controversy exceeds 
$5 million; and (c) all other CAFA and re-
moval requirements have been satisfied. 

(Id. ¶¶ 28-29 (footnotes omitted)). Paragraph 30 
asserts that the court “must ‘disregard nominal or 
formal parties’ and must instead focus on the citizen-
ship of the ‘real parties’ to the controversy. (Not. of 
Remov. ¶ 30). Defendant further assert that “[w]here 
(as here in Count III) the relief sought by an attorney 
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general inures principally to the benefit of private 
individuals, it is those individuals (not the attorney 
general) who are the real parties in interest.” (Id.). 

 
2. CAFA Generally 

 As aptly noted by defendants, CAFA represents 
a Congressional extension of diversity-based subject 
matter jurisdiction to class actions when there is 
minimal diversity and the total amount in contro-
versy exceeds $5,000,000, exclusive of interests and 
costs. Ferrell v. Express Check Advance of SC LLC, 
591 F.3d 698, 702 (4th Cir. 2010) (quoting 28 U.S.C. 
§ 1332(d)(2)(A)); see also Palisades Collections LLC v. 
Shorts, 552 F.3d 327, 331 (4th Cir. 2008). In order to 
satisfy the minimal diversity requirement, any one 
member of the class of plaintiffs must be a citizen of a 
state different from any defendant. Id. 

 CAFA subject matter jurisdiction does not apply 
solely to traditional class actions. CAFA grants feder-
al jurisdiction over “class actions” as well as “mass 
actions,” both of which are defined by the statute. 
Under CAFA, a “class action” is “any civil action filed 
under rule 23 of the Federal Rules of Civil Procedure 
or similar State statute or rule of judicial procedure 
authorizing an action to be brought by 1 or more 
representative persons as a class action.” 28 U.S.C. 
§ 1332(d)(1)(B); see also Palisades Collections, 552 
F.3d. at 331. 

 A “mass action” is “any civil action . . . in which 
monetary relief claims of 100 or more persons are 
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proposed to be tried jointly on the ground that the 
plaintiffs’ claims involve common questions of law or 
fact, except that jurisdiction shall exist only over 
those plaintiffs whose claims in a mass action satisfy 
the jurisdiction amount requirement under [28 U.S.C. 
§ 1332(a)].” 28 U.S.C. § 1332(d)(11)(B)(i); see also 
Louisiana ex rel. Caldwell v. Allstate Ins. Co., 536 
F.3d 418, 423-24 (5th Cir. 2008). Despite having 
different statutory elements, a mass action is 
deemed a removable class action under CAFA if it 
meets the necessary statutory requirements. 28 
U.S.C. § 1332(d)(11)(A). Both traditional class actions 
and mass actions require that plaintiff bring suit as 
a representative of a class of persons. 28 U.S.C. 
§ 1332(d)(1)(B), (d)(11)(B)(i). 

 
3. Text and Structure of the WVCCPA and Sec-

tion 46A-7-111 

 Section 46A-7-111, upon which CAFA removal is 
based, provides in pertinent part as follows: 

(1) After demand, the attorney general may 
bring a civil action against a creditor for 
making or collecting charges in excess of 
those permitted by this chapter. If it is found 
that an excess charge has been made, the 
court shall order the respondent to refund 
to the consumer the amount of the excess 
charge. If a creditor has made an excess 
charge in a deliberate violation of or in reck-
less disregard for this chapter, or if a creditor 
has refused to refund an excess charge with-
in a reasonable time after demand by the 
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consumer or the attorney general, the court 
may also order the respondent to pay to the 
consumer a civil penalty in an amount de-
termined by the court not in excess of the 
greater of either the amount of the sales fi-
nance charge or loan finance charge or ten 
times the amount of the excess charge. Re-
funds and penalties to which the consumer is 
entitled pursuant to this subsection may be 
set off against the consumer’s obligation. If a 
consumer brings an action against a creditor 
to recover an excess charge or civil penalty, 
an action by the attorney general to recover 
for the same excess charge shall be stayed 
while the consumer’s action is pending and 
shall be dismissed if the consumer’s action is 
dismissed with prejudice or results in a final 
judgment granting or denying the consum-
er’s claim. 

(2) The attorney general may bring a civil 
action against a creditor or other person to 
recover a civil penalty for willfully violat- 
ing this chapter, and if the court finds that 
the defendant has engaged in a course of re-
peated and willful violations of this chapter, 
it may assess a civil penalty of no more than 
five thousand dollars for each violation of 
this chapter. 

W. Va. Code § 46A-7-111. An appropriate analysis of 
section 46A-7-111 requires not only a textual exami-
nation of its terms but also reference to its context 
and its location within the WVCCPA. 
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 It is noteworthy that section 46A-7-111 is found 
within the article of the WVCCPA entitled “ADMIN-
ISTRATION.” The article, consisting of 15 sections, 
creates the Division of Consumer Protection. It also 
addresses, inter alia, such subjects as (1) consumer 
education, (2) conducting studies designed to effec- 
tuate the purposes and policies of the WVCCPA, 
(3) reporting to the Governor and the Legislature on a 
variety of subjects, including “consumer credit and 
. . . consumer protection problems in the state” and “a 
general statement of the activities of their offices and 
of others to promote the purposes of ” the WVCCPA. 
See W. Va. Code § 46A-7-102(1)(a), (c), and (4). The 
article also specifies the Attorney General’s extensive 
investigatory powers (46A-7-104), which include sub-
poenaing witnesses and other materials and entering 
administrative cease and desist orders against those 
whom he deems to be engaging in violations of the 
WVCCPA. The statute makes clear as well that the 
powers granted to the Attorney General do not affect 
the remedies available to consumers under the 
WVCCPA. 

 As noted, section 46A-7-111(1) in particular 
explicitly authorizes the Attorney General to “bring a 
civil action against a creditor for making or collecting 
charges in excess of those permitted by this chapter.” 
W. Va. Code § 46A-7-111(1); State ex rel. McGraw v. 
Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 
778, 461 S.E.2d 516, 524 (1995) (“This statute clearly 
gives the Attorney General the power to act on behalf 
of a consumer when an ‘excess charge’ has been 
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imposed.”). If an “excess charge” is found to have been 
levied by a creditor against a consumer, subsection (1) 
first states, as noted in Runyan, that “the court shall 
order the respondent to refund to the consumer the 
amount of the excess charge.” W. Va. Code § 46A-7-
111; Runyan, 194 W. Va. at 775, 779, 461 S.E.2d at 
521, 525 (reiterating multiple times that the mone-
tary relief under the first remedy of section 46A-7-
111(1) is characterized as a “refund”).2 There is a 
second remedy in subsection (1) as well, namely that 
a deliberate or reckless excess charge, or a refusal to 
refund within a reasonable time after demand, gives 
rise to a civil penalty for the consumer alone “in an 
amount . . . not in excess of the greater of either the 
amount of the sales finance charge or loan finance 

 
 2 In a situation such as this, with potentially thousands of 
affected individuals, it is doubtless the case that not all affected 
consumers, presumably identifiable from defendants’ records, 
will be located and refunded any excess charges. The statute 
does not specify the mechanism for receiving all of the refunds, 
thereby implementing a disgorgement remedy, and then distrib-
uting the monies collected. In the event of a proposed settle-
ment, a claims administrator may be designated by the parties 
to receive in trust any amount of the settlement allocated to 
section 46A-7-111(1) violations awaiting requests for the money 
from affected consumers. Those concerns are not material to the 
present inquiry. See Edmond, 934 F.2d at 1313 (“Although the 
Division, under Maryland law, eventually may have to provide a 
procedure to notify and process individual consumers’ desire for 
reimbursement, the failure to do so does not alter the Division’s 
ability to ensure that the Act’s provisions for restitution will not 
be eviscerated.”). 
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charge or ten times the amount of the excess charge.” 
W. Va. Code § 46A-7-111(1). 

 It is apparent, however, that the civil penalties 
sought by the Attorney General under section 46A-7-
111 are not of the type provided in aid to the consum-
er under subsection (1). Instead, he seeks “[c]ivil 
penalties of up to $5000 for each repeated and willful 
violation of Chapter 46A, under West Virginia Code 
§ 46A-7-111,” an amount mentioned only in section 
46A-7-111(2). (See First Am. Compl. at 12; Pl.’s Memo. 
in Supp. of Remand at 14 (stating “Without a doubt 
the State has a pecuniary interest in the civil penal-
ties (up to $5,000 per violation) that may be assessed 
by state courts under West Virginia Code § 46A-7-
111(2).”). The type of civil penalty sought by the 
Attorney General is found in subsection (2) rather 
than subsection (1). The $5,000 subsection (2) civil 
penalty, unlike the penalty provision in subsection 
(1), makes no mention of the consumer receiving the 
penalty, leading one to conclude that the subsection 
(2) charge enures to the state alone. 

 Having considered the precise claims alleged by 
the Attorney General and their statutory origins and 
context, an analysis of the parens patriae doctrine, 
and its application here, is now in order. 

 
4. Parens Patriae Law and Analysis 

 The Attorney General’s complaint is framed as a 
parens patriae suit brought by the state through its 
chief law enforcement officer. Traditionally, parens 
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patriae refers to the role of the sovereign acting as 
the guardian of persons under legal disability. Alfred 
L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 
U.S. 592, 600 n. 8 (1982). The common-law concept 
has evolved and no longer applies to states advocat-
ing solely for the interests of particular citizens who 
are unable to represent themselves. Id. “In fact, if 
nothing more than this is involved – i.e., if the State 
is only a nominal party without a real interest of its 
own – then it will not have standing under the parens 
patriae doctrine.” Id. (citing Pennsylvania v. New 
Jersey, 426 U.S. 660 (1976); Oklahoma ex rel. Johnson 
v. Cook, 304 U.S. 387 (1938); Oklahoma v. Atchison, 
T & S.F.R. Co., 220 U.S. 277 (1911)). 

 In order to have standing in a modern parens 
patriae action, the state must bring suit seeking 
redress of an injury to one of its quasi-sovereign 
interests. Id. A quasi-sovereign interest “is a judicial 
construct that does not lend itself to a simple or exact 
definition.” Id. 

 Our court of appeals has summarized the limits 
of the doctrine. As observed in the quotation below, 
the court of appeals noted specifically that parens 
patriae standing is appropriate in those instances 
where the interests of a distinct group of citizens are 
being advanced by a state, as long as the state is con-
temporaneously pursuing vindication of a separate 
and independent quasi-sovereign interest as well: 

[P]arens patriae is a standing doctrine under 
which a state may under proper circumstances 
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sue on behalf of its citizens when a separate 
quasi-sovereign interest also is at stake. See 
Alfred L. Snapp & Son, Inc. v. Puerto Rico, 
458 U.S. 592, 600-01, 102 S.Ct. 3260, 3265-
66, 73 L.Ed.2d 995 (1982) (holding that 
Puerto Rico had parens patriae standing to 
seek redress from private parties for dis- 
criminating against its citizens in ways that 
impaired state’s participation in federal em-
ployment programs). The doctrine is a quite 
limited one; it does not confer standing upon 
a state simply to represent the interests of 
any of its citizens who, for whatever reason, 
cannot represent themselves; there must be 
an independent state sovereign interest at 
stake. 

United States v. Johnson, 114 F.3d 476, 481-82 (4th 
Cir. 1997)3; see also In re Edmond, 934 F.2d 1304, 
1310 (4th Cir. 1991) (“The state must be more than a 
‘nominal party without a real interest of its own’; it 
‘must articulate an interest apart from the interests of 
. . . particular private parties. . . .”) (emphasis sup-
plied) (citations omitted). At the same time, as noted 

 
 3 The decision in Johnson emphasized the point further, 
noting as follows:  

No quasi-sovereign interest separate and apart from 
the dependent children’s interests exists in the en-
forcement of state child support orders; if a state ap-
peared as a party in such an enforcement action, its 
interest would only be a nominal one, not a ‘real,’ sep-
arate state interest. 

Id. at 482 (emphasis supplied). 
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in Hawaii v. Standard Oil Co., 405 U.S. 251, 257 
(1972), a court must guard against duplicative recov-
eries by a sovereign and its citizens in a parens 
patriae setting. 

 The Supreme Court in Snapp identified two 
sovereign interests and two nonsovereign interests 
belonging to states. The states’ sovereign interests 
include: 1) the states’ interest in exercising power 
over individuals and entities within their jurisdiction 
by creating and enforcing legal codes; and 2) the 
states’ demand for recognition from other sovereigns, 
which most frequently involves the maintenance and 
recognition of borders.” Id. at 601. In contrast to 
these two sovereign interests, states’ nonsovereign 
interests include: 1) the states’ involvement in a 
variety of proprietary interests through ownership of 
land or participation in a business venture which it 
may need to pursue in court, and 2) the states’ inter-
est in bringing suit on behalf of the interests of a 
private party solely for the sake of the real party in 
interest. Id. at 601-02. In this latter type of non-
sovereign action, the state is not remedying injury 
against the state, and, thus, is simply a nominal 
party in the action. Id. 

 Quasi-sovereign interests fall somewhere in 
between those interests identified as sovereign or 
nonsovereign. In Snapp, the court provided a vague 
outline of the elements necessary for states to suc-
cessfully articulate a parens patriae action based on 
the states’ quasi-sovereign interests. Snapp, 458 U.S. 
at 607. In order to maintain such an action, the state 



App. 66 

must express an interest in the action beyond recov-
ering on behalf of its citizens. Id. States have a quasi-
sovereign interest in the well-being of their citizens. 
Id.; In re Edmond, 934 F.2d at 1310. 

 More specifically, states have a quasi-sovereign 
interest in their citizens’ health and well-being, both 
physical and economic. Snapp, 458 U.S. at 607; In re 
Edmond, 934 F.2d at 1310. “Although more must be 
alleged than injury to an identifiable group of indi-
vidual residents, the indirect effects of the injury 
must be considered as well in determining whether 
the State has alleged injury to a sufficiently substan-
tial segment of its population.” Id. One indication 
that the state has standing to sue as parens patriae is 
whether the injury alleged is one that the state would 
likely attempt to address through its sovereign law-
making powers. Id. 

 At bottom, the Attorney General here is pursuing 
a consumer protection action. The decision in In re 
Edmond is thus quite helpful inasmuch as it ad-
dressed the nature of parens patriae litigation in light 
of an action instituted by the Consumer Protection 
Division (“Division”) of the Office of the Attorney 
General of Maryland. The Division sought a non-
dischargeability order in the bankruptcy court relat-
ing to an earlier administrative action by the Division 
against a debtor under the Maryland Consumer Pro-
tection Act (“Act”). The administrative action sought 
an injunction and restitution against the debtor 
based upon his failure to fill contact lens orders and 
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provide requested refunds to consumers. A hearing 
officer found that the debtor had violated the Act. 

 In seeking a nondischargeability order from the 
bankruptcy court related to the relief awarded during 
the administrative proceedings, the Division acted 
“ ‘on behalf of itself and all consumers listed in debt-
or’s schedules. . . .’ ” Id. at 1306 (emphasis added). 
Debtor moved to dismiss on the grounds that the 
Division failed to obtain class certification or other-
wise comply with Rule 23.4 The bankruptcy judge 
concluded that class certification was unnecessary. 
Id. (quoting bankruptcy court’s determination that 
“ ‘[t]his was not a class action but rather an action 
brought by the Attorney General as parens patriae.’ ”). 
The bankruptcy judge additionally concluded that 
“the debts, including ‘all consumer claims arising 
after October 11, 1985’ and other specific additional 
claims arising prior to that date, were non-
dischargeable.” Id. (emphasis added). 

 
 4 Debtor also challenged the Division’s request for restitu-
tion: 

[A]ccording to Edmond, the Division has not con-
tacted, at any time over the past four years, the con-
sumers who originally had lodged complaints and 
has no plan for ensuring that refunds reach those 
consumers. Without class certification, according to 
Edmond, the Division lacked standing to bring and 
prosecute the action. 

In re Edmond, 934 F.2d at 1309. 
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 It appears that the court of appeals found signifi-
cant the fact that “[t]he Act confer[red] upon the 
Division an interest apart from that of any individual 
injured consumer” inasmuch as “[t]he Division ‘acts 
as an arm of the Attorney General, entrusted with 
broad powers to enforce and interpret the Consumer 
Protection Act . . . and with a mandate to protect and 
promote the welfare of consumers.’ ” Id. at 1310 
(quoting Consumer Protection Div. Office of Atty. Gen. 
v. Consumer Pub. Co., 304 Md. 731, 745, 501 A.2d 48, 
55 (1985)). This alone appears to have satisfied the 
panel of the parens patriae nature of the action. In re 
Edmond, 934 F.2d at 1311 (“When proceeding under 
the Act, the Division serves a quasi-sovereign inter-
est, the presence of which confers parens patriae 
standing.”). 

 The court of appeals also noted that “[t]wo as-
pects of Maryland law make explicit that the Division 
acts on behalf of the state’s quasi-sovereign interest 
when it pursues actions under the Act.” Id. at 1310. 
The first aspect was that the Act contemplated en-
forcement by the Division irrespective of complaints 
from individual consumers. The second aspect was 
that “Maryland law has construed the restitution 
provision of the Act [as] . . . embod[ying] the state’s 
interest in disgorging the benefit from the violator.” 
Id. at 1310. 

 These same two features are found in Article 7 of 
the WVCCPA and section 46A-7-111 in particular. 
First, section 46A-7-102(1)(a) provides that the Attor-
ney General may “[r]eceive and act on complaints . . . 
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or commence proceedings on his own initiative. . . .” 
Id. (emphasis added); see also Manchin v. Browning, 
170 W. Va. 779, 789, 296 S.E.2d 909, 919 (1982) 
(stating that “in the area . . . of consumer protection 
. . . litigation, the Attorney General is statutorily 
charged as an administrator of the law and appears 
in civil proceedings on his own motion as the agent 
and legal representative of the state and the citizens 
thereof.”) (emphasis added). 

 To the extent any doubt remains respecting the 
Attorney General’s ability to act apart from consumer 
complaints, section 46A-7-103(1) provides that “the 
attorney general may pursue any investigation, 
prosecute any suit and take any other proper action 
relating to the enforcement of any consumer protec-
tion provision in this chapter.” Id. Additionally, as 
noted, the text of section 46A-7-111 authorizes an 
independent civil action by the Attorney General 
designed to result in civil penalties, recoverable in 
this instance for the state, and an order for refunds of 
excess charges. Consequently, as in In re Edmond, 
the Attorney General need not await a consumer 
complaint prior to taking action under section 46A-7-
111. 

 Second, the excess charge statute, like the law 
of Maryland in In re Edmond, “embod[ies] the state’s 
interest in disgorging the benefit from the violator” 
separate and apart from the interests of particu- 
lar consumers in obtaining recompense. Id. at 1310. 
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One portion of section 46A-7-111(1) provides as fol-
lows: 

If a consumer brings an action against a 
creditor to recover an excess charge or civil 
penalty, an action by the attorney general to 
recover for the same excess charge shall be 
stayed while the consumer’s action is pend-
ing and shall be dismissed if the consumer’s 
action is dismissed with prejudice or results 
in a final judgment granting or denying the 
consumer’s claim. 

W. Va. Code § 46A-7-111. In instances where the ex-
cess charge to consumers is minimal on a per capita 
basis, it may be the case that the consumer never dis-
covers, or does not desire, to pursue a recovery. It 
seems apparent, however, that at least one purpose 
served by this provision is to assure that disgorge-
ment through the refund process occurs irrespective 
of whether affected consumers were even aware of, or 
interested in, pursuing a refund. 

 Additionally, the Attorney General’s views re-
specting his purpose behind seeking the refund are 
important according to In re Edmond. In assessing 
what constituted a quasi-sovereign interest there, the 
court of appeals gave weight to Maryland’s assess-
ment. For example, the panel distinguished one case 
from another jurisdiction on the basis that “Maryland 
considers violations of the Act an injury contrary to 
its quasi-sovereign interest.” Id. at 1312. It is appar-
ent that the Attorney General here is of a similar 
notion. (See, e.g., (Pl.’s Memo. in Supp. of Remand at 
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1-2 (“The State, as is its sovereign right, filed this 
lawsuit in state court to enforce its state laws against 
the defendants, who are routinely violating state 
law.”)). 

 As made clear by both the summary of the First 
Amended Complaint and the memorandum in sup-
port of remand, the relief sought by the Attorney 
General is imbued with a “disgorgement” purpose. A 
particular consumer on whose behalf the Attorney 
General might sue would simply desire recompense 
for the excess charges he incurred. It is doubtless the 
case that a refund order by a state circuit judge 
would accomplish that goal as to all affected con-
sumers in this action. Separate and apart from that 
incidental compensatory purpose, however, the At-
torney General’s paramount goal is to extract from 
the alleged wrongdoers every penny associated with 
the excess charges, along with civil penalties flowing 
to the state alone.5 This overriding purpose is sup-
ported by his profit allegations in the First Amended 
Complaint and, as noted, his use of the very word 

 
 5 The Attorney General’s separate, quasi-sovereign interest 
under section 46A-7-111 is emphasized as well by the civil pen-
alty provision he has chosen to pursue here. Had he simply de-
sired to make whole the affected consumers, he would have 
sought not only the refunds but also the seemingly generous 
consumer-based civil penalties found in subsection (1). As noted, 
the consumer civil penalty can amount to as much as ten times 
the amount of the excess charge. Instead, as noted, he chose to 
recover only the civil penalties available to the sovereign under 
subsection (2). 
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disgorgement in both the operative pleading and his 
remand briefing. (First Am. Compl. at 2, 12; Pl.’s 
Memo. in Supp. at 2; Pl.’s Reply at 3). 

 The disgorgement remedy, if achieved, serves as 
a warning to future violators that they will not long 
profit from consumer fraud. As in In re Edmond, sec-
tion 46A-7-111(1) also does not require the Attorney 
General to make any showing of reliance by, or harm 
to, any individual consumers prior to a refund being 
ordered. He need only demonstrate an excess charge 
was levied. 

 By use of the disgorgement remedy, the Attorney 
General also accomplishes the manifest public pro-
tection purposes of the WVCCPA, both presently 
and going forward, that were intended by the Legisla-
ture and identified explicitly, and repeatedly, by the 
supreme court of appeals. See, e.g., State ex rel. 
McGraw v. Telecheck Services, Inc., 213 W. Va. 438, 
448, 582 S.E.2d 885, 895 (2003) (“ ‘The purpose of the 
[WV]CCPA is to protect consumers from unfair, 
illegal, and deceptive acts or practices by provid- 
ing an avenue of relief for consumers who would 
otherwise have difficulty proving their case under a 
more traditional cause of action.’ ”) (alteration in 
original) (quoting Runyan, 194 W. Va. at 777, 461 
S.E.2d at 523). This public-protection goal applies not 
only to the WVCCPA as a whole, but section 46A-7-
111 in particular: 

Logic and experience dictate that if the types 
of lawsuits which the Attorney General could 
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bring under the CCPA did not include law-
suits against financial institutions such as 
the defendants, these institutions could, if 
unsavory, run in effect a “laundry” for “fly-
by-night” retailers that seek to excessively 
charge their customers. Consequently, the 
real meaning of consumer protection would 
be stripped of its efficacy. 

Runyan, 194 W. Va. at 780, 461 S.E.2d at 526 (con-
struing section 46A-7-111). 

 In enacting section 46A-7-111, the Legislature 
conferred upon the Attorney General a freestanding 
consumer-protection duty, thereby advancing a quasi-
sovereign interest. Additionally, he is entrusted with 
broad powers to implement the WVCCPA and protect 
and promote consumer welfare in the process. Inas-
much further as the Attorney General has articulated 
an “interest apart from the interests of . . . particular 
private parties,” In re Edmond, 934 F.2d at 1310, he 
is properly considered to be the real party in interest 
here. 

 It is thus apparent that Count Three is appropri-
ately pursued in a parens patriae capacity. In re 
Edmond, 934 F.2d at 1313 (“The Division acted, not 
as a class representative, but on behalf of the state’s 
quasi-sovereign interest in ensuring consumer protec-
tion. Throughout the proceedings, the Division has 
represented only itself. There being no class, class 
certification and other aspects of Rule 23, therefore, 
would have been inappropriate.”); see also Jack 
Ratliff, Parens Patriae: An Overview, 74 Tul. L. Rev. 
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1847, 1857 (2000) (noting that “[t]he outlines of 
parens patriae authority are too vague to permit any 
predictability” but that “[a] state has a sufficient 
interest in protecting its citizens from . . . consumer 
scams. That much we know.”). 

 While it is unnecessary to mine the legislative 
history to reach the foregoing result, excerpts from 
the CAFA floor debate are interesting. One portion of 
the debate dealt with an amendment, ultimately 
rejected, that would have explicitly exempted from 
CAFA’s reach any class actions filed by state attor-
neys general. Senator Orrin Hatch, then serving as 
the Chairman of the Committee on the Judiciary, 
observed as follows: 

  Let me first note that this amendment, 
which excludes from the scope of this legisla-
tion any “civil action brought by or on behalf 
of, the Attorney General of any State,” is un-
necessary. Let me explain why. 

  State attorneys general have authority 
. . . to bring enforcement actions to protect 
their citizens. These suits, known commonly 
as parens patriae cases, are similar to class 
actions to the extent that the attorney gen-
eral represents a large group of people. 

  But let me be perfectly clear that they are 
not class actions. There is no certification 
process, there are no representative class 
members named in the complaint, and plain-
tiffs’ attorneys who stand to gain millions 
of dollars in fees. Rather, they are unique 
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lawsuits authorized under State constitu-
tions or State statutes that are brought on 
behalf of the citizenry of a particular State. 
These actions are brought typically in con-
sumer protection matters under State law 
and usually involve local disputes. As such, 
S. 5 in no way affects these lawsuits. 

  . . . . 

  Th[e] statutory definition [of the term 
“class action”] makes it perfectly clear that 
the bill applies only to class actions, and not 
parens patriae actions. Class actions being 
those lawsuits filed in Federal district court 
under rule 23 of the Federal rules of civil 
procedure or lawsuits brought in State court 
as a class action. Neither of these conditions 
are met when compared to the nature of a 
parens patriae action, and consequently, are 
excluded from the reach of this bill. 

151 Cong. Rec. S1157-02, 1163-64 (daily ed. Feb. 9, 
2005) (emphasis added) (statement of Judiciary Com-
mittee Chairman Orrin Hatch). The Senate sponsor 
of CAFA, Senator Charles Grassley, was of precisely 
the same view. Id. at 1163.6 

 
 6 The parens patriae nature of this action aside, there are 
additional barriers to CAFA jurisdiction. Whether viewed as a 
“class action” or as a “mass action” defendants have not demon-
strated that at least one alleged consumer member of any 
putative class satisfies the CAFA amount-in-controversy 
requirement. See Cappuccitti v. DirecTV, Inc., 611 F.3d 1252, 
1256 (11th Cir. 2010) (“We hold that in a CAFA action originally 

(Continued on following page) 
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 Defendants nevertheless rely upon a decision by 
the United States Court of Appeals for the Fifth 
Circuit, Louisiana ex rel. Caldwell v. Allstate Ins. Co., 
536 F.3d 418, 423 (5th Cir. 2008). In Caldwell, Loui-
siana’s attorney general filed suit in state court 
against various insurance and advertising companies 
for violations of Louisiana’s antitrust laws. The state 
alleged that defendants engaged in improper price-
fixing in the calculation of amounts to be paid under 
proper insurance policies for repair services. Seeking 
to “redress the wrongs committed by [the] defendants 
against [Louisiana] and its citizens,” the attorney 
general filed a putative parens patriae action seeking 
forfeiture of illegal profits, statutory treble damages, 
and injunctive relief. Id. at 422-23. 

 The defendants in Caldwell removed the action 
on the grounds that the case was in substance a 
“class action” or a “mass action” as defined by CAFA. 
Id. at 423. The issue in Caldwell, as here, was whether 
the attorney general was pursuing a parens patriae 
action or, instead, a class action in which the citizen 
policyholders were the real parties in interest.7 

 
filed in federal court, at least one of the plaintiffs must allege an 
amount in controversy that satisfies the current congressional 
requirement for diversity jurisdiction provided in 28 U.S.C. 
§ 1332(a).”); Abrego Abrego v. Dow Chem. Co., 443 F.3d 676, 689 
(9th Cir. 2006). 
 7 The decision in Caldwell is the only decision at the federal 
appellate level to consider parens patriae standing in light of 
CAFA. On July 29, 2010, the United States Court of Appeals for 
the Tenth Circuit granted leave to appeal in a similar case. In 

(Continued on following page) 
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 The panel majority in Caldwell appears to have 
been influenced substantially by the fact that anti-
trust claims were presented. After noting the Su-
preme Court’s view that class actions rather than 
parens patriae actions “are the preferred vehicle for 
addressing antitrust violations,” the panel majority 
observed that “it is clear that . . . there are some 
limitations [on parens patriae actions], particularly 
when a state is seeking to recover damages for al-
leged injuries to its economy.” Id. at 427. In this 
action, however, no antitrust claims are pled. Instead, 
the Attorney General seeks to recover for consumer 
protection violations, which our court of appeals in 
In re Edmond permits him to do in a parens patriae 
capacity. 

 Additionally, the decision in Caldwell concluded 
that the statute under which the attorney general 

 
BP America, Inc. v. Oklahoma ex rel. Edmondson, ___ F.3d ___, 
2010 WL 2961253 (10th Cir. Jul. 29, 2010), the Attorney Gen-
eral of Oklahoma sued BP America, Inc., in Oklahoma state 
court. He alleged manipulations of propane gas prices in viola-
tion of the Oklahoma Consumer Protection Act, asserting that 
Oklahoma consumers were forced to pay higher propane prices 
than would otherwise have been the case with lawful pricing. 
According to the attorney general, he pursued the action in a 
parens patriae capacity. As here, he sought restitution, civil 
penalties, and injunctive relief. BP removed, asserting the case 
was a “mass action” under CAFA. The district court disagreed 
and remanded the case. In granting leave to appeal, the Tenth 
Circuit court of appeals noted that “the district court’s decision 
indisputably charted novel waters in this circuit on what appear 
to be eminently debatable legal questions.” Id. at *5. 



App. 78 

sought treble damages plainly contemplated individ-
ual enforcement. That conclusion is understandable 
in light of the entirety of that statute: “Any person 
who is injured in his business or property by any 
person by reason of any act or thing forbidden by this 
Part may sue in any court of competent jurisdiction 
and shall recover threefold the damages sustained by 
him, the cost of suit, and a reasonable attorney’s fee.” 
La. Rev. Stat. Ann. § 51:137. This statute bears little 
resemblance to section 46A-7-111, which explicitly 
authorizes the Attorney General to pursue those who 
levy excess charges. As noted earlier, the disgorge-
ment remedy sought here inures not only to the 
benefit of the consumer but also to the state, denying 
the wrongdoer of the profit resultant from its miscon-
duct and thereby discouraging repeat offenses and 
like-minded entities from engaging in similar activi-
ties in the future.8 

 Further, the majority opinion, relying upon a 
Senate report, explicitly stated that its understand-
ing of the central definition in CAFA, namely “class 
action,” should be construed “broadly” and with a 
“ ‘liberal[ ]’ ” bent. Id. at 424. That view is at odds with 
the longstanding practice of our court of appeals to 

 
 8 In concluding that the treble damage remedy was de-
signed for individual enforcement, the majority opinion also 
distinguished two cases, noting that the statutes at issue in 
those cases, much like section 46A-7-111, “specifically contem-
plate[d] state attorneys general bringing representative actions 
such as the one at issue here.” Id. at 430 n.10. 
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strictly construe removal jurisdiction in favor of re-
mand. That approach by our court of appeals remains 
the same respecting CAFA jurisdiction. See Palisades 
Collections LLC v. Shorts, 552 F.3d 327, 336 n. 5 (4th 
Cir. 2008). Citing similar decisions from three other 
circuits, the Fourth Circuit concluded that CAFA ju-
risdiction should be ascertained in accordance with 
the duty to construe removal jurisdiction strictly and 
resolve all doubts in favor of remand. Id. (citing 
Miedema v. Maytag Corp., 450 F.3d 1322, 1328-29 
(11th Cir. 2006); Abrego Abrego v. Dow Chem. Co., 443 
F.3d 676, 685 (9th Cir. 2006); Pritchett v. Office Depot, 
Inc., 420 F.3d 1090, 1097 n. 7 (10th Cir. 2005)). 

 Similar to the situation in In re Edmond, the 
Attorney General acts in service of the state’s quasi-
sovereign interest in ensuring consumer protection. 
He is not a class representative but does represent 
the interests of the state. The Attorney General does 
not seek treble damages for policyholders as in Cald-
well nor does he seek a duplicative recovery as in 
Hawaii. Rather, he seeks disgorgement, injunctive 
relief and civil penalties reserved to the State for 
repeated and willful violations. This is a classic 
parens patriae action that is neither a class action nor 
a mass action contemplated by CAFA. Consequently, 
removal jurisdiction under CAFA is lacking. 
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VII. 

 Based upon the foregoing discussion, the court 
concludes that it lacks subject matter jurisdiction. 
The court, accordingly, ORDERS that the Attorney 
General’s motion to remand be, and it hereby is, 
granted. The court further ORDERS that this action 
be, and it hereby is, remanded for all further proceed-
ings to the Circuit Court of Boone County. 

 The Clerk is directed to forward a copy of this 
written opinion and order to counsel of record and 
any unrepresented parties and a certified copy to the 
clerk of court for the Circuit Court of Boone County. 

 DATED: September 21, 2010

 /s/ John T. Copenhaver, Jr.
  John T. Copenhaver, Jr.

United States District Judge
 

 
  



App. 81 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 

AT CHARLESTON 
 
STATE OF WEST VIRGINIA 
ex.rel. DARRELL V. McGRAW, 
JR., Attorney General, 

    Plaintiffs, 

v. 

CVS PHARMACY, INC., a Rhode 
Island Corporation, KMART 
HOLDING CORPORATION, 
a Delaware Corporation, THE 
KROGER CO., an Ohio 
Corporation, WAL-MART 
STORES, INC., a Delaware 
Corporation, WALGREEN CO., 
an Illinois Corporation, and 
TARGET STORES, INC., 
a Minnesota Corporation, 

    Defendants. 

Civil Action No.
2:09-1000 

 
JUDGMENT ORDER 

(Filed Sep. 21, 2010) 

 Pursuant to the memorandum opinion and order 
this day entered herein, it is ORDERED and AD-
JUDGED that the above-styled action be, and it 
hereby is, remanded to the Circuit Court of Boone 
County, West Virginia. It is further ORDERED that 
this action be, and it hereby is, stricken from the 
docket of the court. 
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 The Clerk is directed to forward copies of this 
order to all counsel of record, any unrepresented 
parties, and to the Clerk of the Circuit Court of Boone 
County, West Virginia. 

 DATED: September 21, 2010

 /s/ John T. Copenhaver, Jr.
  John T. Copenhaver, Jr.

United States District Judge
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FILED: July 27, 2011 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

----------------------------------------------------------------------- 

No. 11-1251 
(2:09-cv-01000) 

----------------------------------------------------------------------- 

STATE OF WEST VIRGINIA EX REL. DARRELL V. 
MCGRAW, JR., Attorney General 

    Plaintiff-Appellee 

v. 

CVS PHARMACY, INCORPORATED, a Rhode Island 
Corporation; KMART HOLDING CORPORATION, 
a Delaware Corporation; THE KROGER COMPANY, 
an Ohio Corporation; WAL-MART STORES, INCOR-
PORATED, a Delaware Corporation; WALGREEN 
COMPANY, an Illinois Corporation; TARGET STORES 
INCORPORATED, a Minnesota Corporation 

    Defendants-Appellants 

- - - - - - - - - - - - - - - -  

WASHINGTON LEGAL FOUNDATION; ALLIED 
EDUCATIONAL FOUNDATION 

    Amici Supporting Appellant 

----------------------------------------------------------------------- 

ORDER 

----------------------------------------------------------------------- 

 The petition for rehearing en banc and the amici 
brief in support of the petition for rehearing en banc 
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were circulated to the full court. No judge requested a 
poll under Fed. R. App. P. 35. The court denies the 
petition for rehearing en banc. 

For the Court 

 /s/ Patricia S. Connor, Clerk
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PUBLIC LAW 109-2 – FEB. 18, 2005 

CLASS ACTION FAIRNESS ACT OF 2005 

109th Congress 

An Act 

 To amend the procedures that apply to considera-
tion of interstate class actions to assure fairer out-
comes for class members and defendants, and for 
other purposes. 

*    *    * 

 
SEC. 2. FINDINGS AND PURPOSES. 

 (a) FINDINGS. – Congress finds the following: 

(1) Class action lawsuits are an important 
and valuable part of the legal system when they 
permit the fair and efficient resolution of legitimate 
claims of numerous parties by allowing the claims to 
be aggregated into a single action against a defendant 
that has allegedly caused harm. 

(2) Over the past decade, there have been 
abuses of the class action device that have –  

(A) harmed class members with legiti-
mate claims and defendants that have acted respon-
sibly; 

(B) adversely affected interstate com-
merce; and 

(C) undermined public respect for our 
judicial system. 
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(3) Class members often receive little or no 
benefit from class actions, and are sometimes 
harmed, such as where –  

(A) counsel are awarded large fees, 
while leaving class members with coupons or other 
awards of little or no value; 

(B) unjustified awards are made to cer-
tain plaintiffs at the expense of other class members; 
and 

(C) confusing notices are published 
that prevent class members from being able to fully 
understand and effectively exercise their rights. 

(4) Abuses in class actions undermine the 
national judicial system, the free flow of interstate 
commerce, and the concept of diversity jurisdiction as 
intended by the framers of the United States Consti-
tution, in that State and local courts are –  

(A) keeping cases of national im-
portance out of Federal court; 

(B) sometimes acting in ways that 
demonstrate bias against out-of-State defendants; 
and 

(C) making judgments that impose 
their view of the law on other States and bind the 
rights of the residents of those States. 
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 (b) PURPOSES. – The purposes of this Act are to –  

 (1) assure fair and prompt recoveries 
for class members with legitimate claims; 

 (2) restore the intent of the framers of 
the United States Constitution by providing for 
Federal court consideration of interstate cases of 
national importance under diversity jurisdiction; and 

 (3) benefit society by encouraging in-
novation and lowering consumer prices. 

*    *    * 
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28 U.S.C.A. § 1332. Diversity of citzenship; 
amount in controvery; costs 

(a) The district courts shall have original juris-
diction of all civil actions where the matter in contro-
versy exceeds the sum or value of $75,000, exclusive 
of interest and costs, and is between –  

(1) citizens of different States; 

(2) citizens of a State and citizens or subjects of a 
foreign state; 

(3) citizens of different States and in which citizens 
or subjects of a foreign state are additional parties; 
and 

(4) a foreign state, defined in section 1603(a) of this 
title, as plaintiff and citizens of a State or of different 
States. 

For the purposes of this section, section 1335, and 
section 1441, an alien admitted to the United States 
for permanent residence shall be deemed a citizen of 
the State in which such alien is domiciled. 

(b) Except when express provision therefor is other-
wise made in a statute of the United States, where 
the plaintiff who files the case originally in the Fed-
eral courts is finally adjudged to be entitled to recover 
less than the sum or value of $75,000, computed 
without regard to any setoff or counterclaim to which 
the defendant may be adjudged to be entitled, and 
exclusive of interest and costs, the district court may 
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deny costs to the plaintiff and, in addition, may 
impose costs on the plaintiff. 

(c) For the purposes of this section and section 1441 
of this title –  

(1) a corporation shall be deemed to be a citizen of 
any State by which it has been incorporated and of 
the State where it has its principal place of business, 
except that in any direct action against the insurer of 
a policy or contract of liability insurance, whether 
incorporated or unincorporated, to which action the 
insured is not joined as a party-defendant, such 
insurer shall be deemed a citizen of the State of 
which the insured is a citizen, as well as of any State 
by which the insurer has been incorporated and of the 
State where it has its principal place of business; and 

(2) The legal representative of the estate of a dece-
dent shall be deemed to be a citizen only of the same 
State as the decedent, and the legal representative of 
an infant or incompetent shall be deemed to be a 
citizen only of the same State as the infant or incom-
petent. 

(d)(1) In this subsection –  

(A) the term “class” means all of the class members 
in a class action; 

(B) the term “class action” means any civil action 
filed under rule 23 of the Federal Rules of Civil 
Procedure or similar State statute or rule of judicial 
procedure authorizing an action to be brought by 1 or 
more representative persons as a class action; 
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(C) the term “class certification order” means an 
order issued by a court approving the treatment of 
some or all aspects of a civil action as a class action; 
and 

(D) the term “class members” means the persons 
(named or unnamed) who fall within the definition of 
the proposed or certified class in a class action. 

(2) The district courts shall have original juris-
diction of any civil action in which the matter in 
controversy exceeds the sum or value of $5,000,000, 
exclusive of interest and costs, and is a class action in 
which –  

(A) any member of a class of plaintiffs is a citizen of 
a State different from any defendant; 

(B) any member of a class of plaintiffs is a foreign 
state or a citizen or subject of a foreign state and any 
defendant is a citizen of a State; or 

(C) any member of a class of plaintiffs is a citizen of 
a State and any defendant is a foreign state or a 
citizen or subject of a foreign state. 

(3) A district court may, in the interests of justice 
and looking at the totality of the circumstances, 
decline to exercise jurisdiction under paragraph (2) 
over a class action in which greater than one-third 
but less than two-thirds of the members of all pro-
posed plaintiff classes in the aggregate and the 
primary defendants are citizens of the State in which 
the action was originally filed based on consideration 
of –  
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(A) whether the claims asserted involve matters of 
national or interstate interest; 

(B) whether the claims asserted will be governed by 
laws of the State in which the action was originally 
filed or by the laws of other States; 

(C) whether the class action has been pleaded in a 
manner that seeks to avoid Federal jurisdiction; 

(D) whether the action was brought in a forum with 
a distinct nexus with the class members, the alleged 
harm, or the defendants; 

(E) whether the number of citizens of the State in 
which the action was originally filed in all proposed 
plaintiff classes in the aggregate is substantially 
larger than the number of citizens from any other 
State, and the citizenship of the other members of the 
proposed class is dispersed among a substantial 
number of States; and 

(F) whether, during the 3-year period preceding the 
filing of that class action, 1 or more other class ac-
tions asserting the same or similar claims on behalf 
of the same or other persons have been filed. 

(4) A district court shall decline to exercise juris-
diction under paragraph (2) –  

(A)(i) over a class action in which –  

 (I) greater than two-thirds of the members of 
all proposed plaintiff classes in the aggregate are citi-
zens of the State in which the action was originally 
filed; 
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(II) at least 1 defendant is a defendant –  

(aa) from whom significant relief is sought 
by members of the plaintiff class; 

(bb) whose alleged conduct forms a signifi-
cant basis for the claims asserted by the pro-
posed plaintiff class; and 

(cc) who is a citizen of the State in which 
the action was originally filed; and 

 (III) principal injuries resulting from the al-
leged conduct or any related conduct of each defen-
dant were incurred in the State in which the action 
was originally filed; and 

(ii) during the 3-year period preceding the filing of 
that class action, no other class action has been filed 
asserting the same or similar factual allegations 
against any of the defendants on behalf of the same 
or other persons; or 

(B) two-thirds or more of the members of all pro-
posed plaintiff classes in the aggregate, and the 
primary defendants, are citizens of the State in which 
the action was originally filed. 

(5) Paragraphs (2) through (4) shall not apply to 
any class action in which –  

(A) the primary defendants are States, State offi-
cials, or other governmental entities against whom 
the district court may be foreclosed from ordering 
relief; or 
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(B) the number of members of all proposed plaintiff 
classes in the aggregate is less than 100. 

(6) In any class action, the claims of the individual 
class members shall be aggregated to determine 
whether the matter in controversy exceeds the sum or 
value of $5,000,000, exclusive of interest and costs. 

(7) Citizenship of the members of the proposed 
plaintiff classes shall be determined for purposes of 
paragraphs (2) through (6) as of the date of filing of 
the complaint or amended complaint, or, if the case 
stated by the initial pleading is not subject to Federal 
jurisdiction, as of the date of service by plaintiffs of 
an amended pleading, motion, or other paper, indicat-
ing the existence of Federal jurisdiction. 

(8) This subsection shall apply to any class action 
before or after the entry of a class certification order 
by the court with respect to that action. 

(9) Paragraph (2) shall not apply to any class action 
that solely involves a claim –  

(A) concerning a covered security as defined under 
16(f)(3)1 of the Securities Act of 1933 (15 U.S.C. 
78p(f)(3)2) and section 28(f)(5)(E) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78bb(f)(5)(E)); 

 
 1 So in original. Reference to “16(f)(3)” probably should be 
preceded by “section”. 
 2 So in original. Probably should be “77p(f)(3)”. 
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(B) that relates to the internal affairs or governance 
of a corporation or other form of business enterprise 
and that arises under or by virtue of the laws of the 
State in which such corporation or business enter-
prise is incorporated or organized; or 

(C) that relates to the rights, duties (including 
fiduciary duties), and obligations relating to or cre-
ated by or pursuant to any security (as defined under 
section 2(a)(1) of the Securities Act of 1933 (15 U.S.C. 
77b(a)(1)) and the regulations issued thereunder). 

(10) For purposes of this subsection and section 
1453, an unincorporated association shall be deemed 
to be a citizen of the State where it has its principal 
place of business and the State under whose laws it is 
organized. 

(11)(A) For purposes of this subsection and section 
1453, a mass action shall be deemed to be a class 
action removable under paragraphs (2) through (10) if 
it otherwise meets the provisions of those para-
graphs. 

(B)(i) As used in subparagraph (A), the term “mass 
action” means any civil action (except a civil action 
within the scope of section 1711(2)) in which mone-
tary relief claims of 100 or more persons are proposed 
to be tried jointly on the ground that the plaintiffs’ 
claims involve common questions of law or fact, 
except that jurisdiction shall exist only over those 
plaintiffs whose claims in a mass action satisfy the 
jurisdictional amount requirements under subsection 
(a). 
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(ii) As used in subparagraph (A), the term “mass 
action” shall not include any civil action in which –  

(I) all of the claims in the action arise from an event 
or occurrence in the State in which the action was 
filed, and that allegedly resulted in injuries in that 
State or in States contiguous to that State; 

(II) the claims are joined upon motion of a defen-
dant; 

(III) all of the claims in the action are asserted on 
behalf of the general public (and not on behalf of 
individual claimants or members of a purported class) 
pursuant to a State statute specifically authorizing 
such action; or 

(IV) the claims have been consolidated or coordi-
nated solely for pretrial proceedings. 

(C)(i) Any action(s) removed to Federal court pur-
suant to this subsection shall not thereafter be trans-
ferred to any other court pursuant to section 1407, or 
the rules promulgated thereunder, unless a majority 
of the plaintiffs in the action request transfer pur-
suant to section 1407. 

(ii) This subparagraph will not apply –  

(I) to cases certified pursuant to rule 23 of the 
Federal Rules of Civil Procedure; or 

(II) if plaintiffs propose that the action proceed as a 
class action pursuant to rule 23 of the Federal Rules 
of Civil Procedure. 
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(D) The limitations periods on any claims asserted 
in a mass action that is removed to Federal court 
pursuant to this subsection shall be deemed tolled 
during the period that the action is pending in Fed-
eral court. 

(e) The word “States”, as used in this section, 
includes the Territories, the District of Columbia, and 
the Commonwealth of Puerto Rico. 
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28 U.S.C.A. § 1453. Removal of class actions 

(a) Definitions. – In this section, the terms “class”, 
“class action”, “class certification order”, and “class 
member” shall have the meanings given such terms 
under section 1332(d)(1). 

(b) In general. – A class action may be removed to 
a district court of the United States in accordance 
with section 1446 (except that the 1-year limitation 
under section 1446(b) shall not apply), without regard 
to whether any defendant is a citizen of the State in 
which the action is brought, except that such action 
may be removed by any defendant without the con-
sent of all defendants. 

(c) Review of remand orders. –  

(1) In general. – Section 1447 shall apply to 
any removal of a case under this section, except 
that notwithstanding section 1447(d), a court of 
appeals may accept an appeal from an order of a 
district court granting or denying a motion to 
remand a class action to the State court from 
which it was removed if application is made to 
the court of appeals not more than 10 days after 
entry of the order. 

(2) Time period for judgment. – If the court 
of appeals accepts an appeal under paragraph 
(1), the court shall complete all action on such 
appeal, including rendering judgment, not later 
than 60 days after the date on which such appeal 
was filed, unless an extension is granted under 
paragraph (3). 
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(3) Extension of time period. – The court of 
appeals may grant an extension of the 60-day pe-
riod described in paragraph (2) if –  

(A) all parties to the proceeding agree to 
such extension, for any period of time; or 

(B) such extension is for good cause shown 
and in the interests of justice, for a period 
not to exceed 10 days. 

(4) Denial of appeal. – If a final judgment on 
the appeal under paragraph (1) is not issued be-
fore the end of the period described in paragraph 
(2), including any extension under paragraph (3), 
the appeal shall be denied. 

(d) Exception. – This section shall not apply to any 
class action that solely involves –  

(1) a claim concerning a covered security as 
defined under section 16(f)(3) of the Securities 
Act of 1933 (15 U.S.C. 78p(f)(3)[ ]) and section 
28(f)(5)(E) of the Securities Exchange Act of 1934 
(15 U.S.C. 78bb(f)(5)(E)); 

(2) a claim that relates to the internal affairs 
or governance of a corporation or other form 
of business enterprise and arises under or by 
virtue of the laws of the State in which such 
corporation or business enterprise is incorporated 
or organized; or 

(3) a claim that relates to the rights, duties 
(including fiduciary duties), and obligations relat-
ing to or created by or pursuant to any security 
(as defined under section 2(a)(1) of the Securities 
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Act of 1933 (15 U.S.C. 77b(a)(1)) and the regula-
tions issued thereunder). 
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W. Va. Code § 46A-7-111. Civil actions by attor-
ney general 

(1) After demand, the attorney general may bring a 
civil action against a creditor for making or collecting 
charges in excess of those permitted by this chapter. 
If it is found that an excess charge has been made, 
the court shall order the respondent to refund to the 
consumer the amount of the excess charge. If a credi-
tor has made an excess charge in a deliberate viola-
tion of or in reckless disregard for this chapter, or if a 
creditor has refused to refund an excess charge 
within a reasonable time after demand by the con-
sumer or the attorney general, the court may also 
order the respondent to pay to the consumer a civil 
penalty in an amount determined by the court not in 
excess of the greater of either the amount of the sales 
finance charge or loan finance charge or ten times the 
amount of the excess charge. Refunds and penalties 
to which the consumer is entitled pursuant to this 
subsection may be set off against the consumer’s 
obligation. If a consumer brings an action against a 
creditor to recover an excess charge or civil penalty, 
an action by the attorney general to recover for the 
same excess charge shall be stayed while the con-
sumer’s action is pending and shall be dismissed if 
the consumer’s action is dismissed with prejudice or 
results in a final judgment granting or denying the 
consumer’s claim. With respect to excess charges 
arising from consumer credit sales made pursuant to 
revolving charge accounts or from consumer loans 
made pursuant to revolving loan accounts, no action 



App. 101 

pursuant to this subsection may be brought more 
than four years after the time the excess charge was 
made. With respect to excess charges arising from 
other consumer credit sales or consumer loans, no 
action pursuant to this subsection may be brought 
more than one year after the due date of the last 
scheduled payment of the agreement pursuant to 
which the charge was made. If the creditor establish-
es by a preponderance of evidence that a violation is 
unintentional or the result of a bona fide error, no 
liability to pay a penalty shall be imposed under this 
subsection. 

(2) The attorney general may bring a civil action 
against a creditor or other person to recover a civil 
penalty for willfully violating this chapter, and if the 
court finds that the defendant has engaged in a 
course of repeated and willful violations of this chap-
ter, it may assess a civil penalty of no more than five 
thousand dollars for each violation of this chapter. No 
civil penalty pursuant to this subsection may be 
imposed for violations of this chapter occurring more 
than four years before the action is brought. 
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IN THE CIRCUIT COURT OF 
BOONE COUNTY, WEST VIRGINIA 

 
STATE OF WEST VIRGINIA, 
ex rel. DARRELL V. MCGRAW, 
JR., ATTORNEY GENERAL, 

  Plaintiff, 

v. 

CVS PHARMACY, INC., a 
Rhode Island corporation; 
KMART HOLDING 
CORPORATION, a 
Delaware corporation, 
THE KROGER CO., 
an Ohio corporation; 
WAL-MART STORES, INC., 
a Delaware corporation; 
WALGREEN CO., an 
Illinois corporation; and 
TARGET STORES, INC., 
a Minnesota corporation, 

  Defendants. 

Civil Action 
No. 09-C-226 

 
FIRST AMENDED COMPLAINT 

(Filed Sep. 10, 2009) 

 The State of West Virginia, by and through its 
Attorney General, brings this action in its sovereign 
and quasi-sovereign capacity for injunctive relief, civil 
penalties, restitution and disgorgement against the 
Defendants, who own and operate retail pharmacies 
in West Virginia, for their violations of West Virginia 
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law governing generic-drug pricing and the West Vir-
ginia Consumer Credit and Protection Act. 

 
Summary of Case 

 1. Generic prescription drugs cost less – often 
much less – for retail pharmacies to acquire than 
their therapeutically-equivalent brand-name counter-
parts. West Virginia law requires substitution of 
generic drugs when appropriate, and further requires 
that pharmacies pass on the entire amount of the 
savings realized from the use of generic drugs to 
purchasers of generic drugs. The Defendants, how-
ever, routinely violate this law, and instead see the 
reduced acquisition cost of generic drugs as an oppor-
tunity to generate higher profit-margins from the sale 
of generics. Pursuant to West Virginia Code §§ 30-5-
23 and 46A-7-108, the State seeks to enjoin the De-
fendants from violating the statute. Additionally, 
because each violation of the generic-drug pricing law 
constitutes unfair or deceptive acts or practices in 
trade or commerce, the State also seeks a civil penalty 
for each violation, as well as disgorgement of monies 
obtained as a result of the generic-drug overcharges, 
and other appropriate relief. To avoid any confusion 
or mischaracterization of this action, the State ex-
pressly states it does not allege the Defendants 
unlawfully priced generic drugs dispensed through 
the Medicaid or Medicare programs, nor does it seek 
any relief in this action concerning the Medicaid or 
Medicare programs and/or payments made for generic 
drugs thereunder. 
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Jurisdiction & Venue 

 2. Jurisdiction is proper in this Court under 
West Virginia Code § 56-3-33a, § 51-2-2, and Article 8, 
Section 6 of the Constitution of West Virginia. 

 3. Venue is proper under West Virginia Code 
§ 56-1-1 because the Defendants transact business in 
this County, and because an act on which the action is 
based occurred in this County. 

 
Parties 

 4. The Plaintiff, the State of West Virginia, 
brings this action against Defendants under the 
authority conveyed by West Virginia Code §§ 30-5-23, 
46A-7-108, and 46A-7-111. 

 5. Defendant CVS Pharmacy, Inc. is a Rhode 
Island corporation licensed to do business and doing 
business in West Virginia. CVS is a wholly-owned 
subsidiary of CVS Caremark Corporation, the nation’s 
largest pharmacy chain. CVS owns and operates 
approximately 49 retail pharmacies in West Virginia. 

 6. Defendant Kmart Holding Corporation is a 
Delaware corporation licensed to do business and 
doing business in West Virginia. Kmart is a wholly-
owned subsidiary of Sears Holdings Corporation, a 
Delaware corporation. Kmart owns and operates 
approximately 17 stores in West Virginia, including 
an unknown number of pharmacies. 
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 7. Defendant The Kroger Co. is an Ohio corpo-
ration licensed to do business and doing business in 
West Virginia. Kroger owns and operates approxi-
mately 90 stores with pharmacies in West Virginia. 

 8. Defendant Wal-Mart Stores, Inc. is a Dela-
ware corporation licensed to do business and doing 
business in West Virginia. Wal-Mart owns and oper-
ates approximately 34 retail pharmacies in West 
Virginia. In addition, Sam’s Club is a division of 
Wal-Mart Stores, Inc., and operates retail pharmacies 
in West Virginia. Collectively, Plaintiff will refer to 
Wal-Mart Stores, Inc. and Sam’s Club as “Wal-Mart.” 

 9. Defendant Walgreen Co. is an Illinois corpo-
ration licensed to do business and doing business in 
West Virginia. Walgreen is the nation’s largest drug-
store chain based on sales. Walgreen owns and oper-
ates approximately three retail pharmacies in West 
Virginia. 

 10. Defendant Target Stores, Inc. is a Minnesota 
Corporation licensed to do business and doing busi-
ness in West Virginia. Target Stores, Inc. is a wholly-
owned subsidiary of Target Corporation. Target Stores, 
Inc. owns and operates approximately five retail 
pharmacies in West Virginia. 

 
Facts 

The High Price of Prescription Drugs 

 11. As of 2007, expenditures on healthcare-
related costs represent approximately 16.3% of the 
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Nation’s gross domestic product (“GDP”), which is 
defined as the total market value of all final goods 
and services produced within the United States 
during a given calendar year. In other words, of every 
dollar that is spent in the United States, more than 
16 cents goes toward a healthcare-related expense. 

 12. In 2007, American consumers spent approx-
imately $202.2 billion on retail prescription drugs 
filling nearly 3.5 billion prescriptions at pharmacies 
in the United States. This is approximately 11.5 pre-
scriptions for every person in the United States. 

 13. In West Virginia, the total retail sales for 
prescription drugs filled at West Virginia pharmacies 
in 2007 was over $1.8 billion dollars. West Virginia 
residents filled almost 32 million prescriptions last 
year, which amounts to approximately 17.7 prescrip-
tions per capita, the nation’s highest per capita 
prescription rate. 

 14. According to various estimates, generic 
drugs account for between approximately one-half 
and two-thirds of all prescription drug purchases in 
the United States. Accordingly, West Virginians 
obtained roughly between 16-21 million generic-drug 
prescriptions in 2007 alone. 
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West Virginia law requires pharmacies 
to pass on the savings realized through 
the reduced acquisition cost of generics 

 15. Pharmaceutical companies develop new 
drugs under patent protection. The patent protects 
the company’s investment in the drug’s development 
– including research, development, marketing and 
promotion – by giving the company the sole right to 
sell the drug while the patent is in effect. When the 
patent expires, or is otherwise extinguished, other 
drug manufacturers may obtain government approval 
to manufacture and sell generic versions. A generic 
drug is a copy that is the same as a brand-name drug 
in dosage, safety, strength, how it is taken, quality, 
and intended use. W. Va. Code § 30-5-12b(a). Generic 
drugs cost far less than brand-name drugs, and save 
consumers and hospitals billions of dollars annually. 
In fact, according to the National Association of Chain 
Drug Stores, in 2006 the average retail price of a 
generic prescription drug was $32.23 while the aver-
age retail price of a brand-name prescription drug 
was $111.02. 

 16. To increase public awareness that generic 
drugs may be available, the State of West Virginia 
requires  

[e]very pharmacy [to] post in a prominent 
place that is in clear and unobstructed public 
view, at or near the place where prescrip-
tions are dispensed, a sign which shall read: 
“West Virginia law requires pharmacists to 
substitute a less expensive generic-named 
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therapeutically equivalent drug for a brand 
name drug, if available, unless you or your 
physician direct otherwise.” The sign shall be 
printed with lettering of at least one and 
one-half inches in height with appropriate 
margins and spacing as prescribed by the 
West Virginia Board of Pharmacy. 

Id. § 30-5-12b(o). 

 17. Each pharmacy is required to “maintain a 
record of any substitution of an equivalent generic 
name drug product for a prescribed brand name drug 
product on the file copy of a written, electronic or 
verbal prescription or chart order. Such record shall 
include the manufacturer and generic name of the 
drug product selected.” Id. § 30-5-12b(h). 

 18. Moreover, to encourage the cost-savings as-
sociated with the use of generic drugs, West Virginia 
law requires pharmacists to substitute therapeutically-
equivalent generic drugs for brand-name drugs 
unless the pharmacist or prescribing practitioner be-
lieves the brand-name drug is medically necessary for 
the patient. Id. § 30-5-12b(b). 

 19. Critically for purposes of this action, the law 
also mandates that pharmacists pass on to pur-
chasers the cost-savings realized by the pharmacies’ 
lower acquisition cost of generic drugs. Specifically, 
the statute requires that “[a]ll savings in the retail 
price of the [generic] prescription shall be passed on 
to the purchaser,” and that “in no event shall such 
savings be less than the difference in acquisition cost 
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of the brand name product prescribed and the acqui-
sition cost of the substituted product.” Id. § 30-5-
12b(g). 

 20. The Defendants, however, routinely violate 
this law and do not pass on generic-drug cost-savings 
to purchasers as the statute requires. Instead, the 
Defendants see the lower acquisition cost of generic 
drugs as an opportunity to increase their profits. 

 21. Retail pharmacies track the acquisition cost 
of brand drugs and the acquisition cost of generics, 
and the State believes that pharmacy records will 
reflect the amount of each overcharge. 

 22. The following is an example of the unlawful 
conduct that the pharmacy records will show. The 
pharmacy’s acquisition cost for a given generic drug, 
i.e., its reported cost of acquiring the drug, is $7.20, 
while its brand-equivalent’s acquisition cost is $64.76. 
The pharmacy’s price charged for the brand equiva-
lent is $96.09, while its price for the generic is $56.59. 
The profit on the brand prescription is $31.33, while 
the profit on the generic is $49.39. This pricing vio-
lates West Virginia generic-drug pricing laws because 
the pharmacy has failed to pass on to the purchaser 
the full amount of the savings realized by the generic 
substitution, i.e., the difference between the acquisi-
tion cost of the brand and the acquisition cost of the 
generic. 

 23. Under the scenario above, compliance with 
the statute would require a generic price of no more 
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than $38.53. This sum is calculated as the generic 
acquisition cost ($7.20) plus the brand profit ($31.33). 

 24. Unlawful overcharges occur regularly at the 
Defendants’ West Virginia stores. 

 25. Indeed, several of the Defendants have 
publicly acknowledged that they profit more from the 
sale of generic prescription drugs than from brand 
drugs. 

 26. In its 2007 annual report, Defendant CVS 
repeatedly represented that it was making a greater 
profit on generic drugs than on brand-name drugs. 
Specifically, CVS represented the following: 

  a. “Gross margins increased in both our re-
tail and PBM businesses, due largely to significant 
generic drug introductions[.]” 

  b. “Generics are more profitable than brand 
name drugs and help drive margin expansion.” 

  c. “In addition, we continue to benefit from 
the increased utilization of generic drugs (which 
normally yield a higher gross profit rate than equiva-
lent brand name drugs) in both the Retail Pharmacy 
and Pharmacy Services segments.” 

  d. “Our clients and their participants 
benefit from the lower cost of generic drugs. Our net 
revenues are reduced as generic dispensing rates 
increase, however, our gross profit and gross profit 
margins generally increase with the corresponding 
increase in generic dispensing rates since generic 
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drug revenues normally yield a higher gross profit 
rate than equivalent brand name drug revenues.” 

  e. “As previously discussed, our net reve-
nues are reduced as generic dispensing rates in-
crease, however, our gross profit and gross margin 
rates generally increase with the corresponding 
increase in generic dispensing rates.” 

 27. CVS also acknowledged the higher profits 
on generic-drugs in media outlets. A CVS spokes-
person told the Wall Street Journal that while he 
“wouldn’t say how much CVS pays for generics,” he 
“confirmed [that] profit margins on generics are gen-
erally bigger than for branded drugs.” Why Generic 
Doesn’t Always Mean Cheap, Wall St. Journal, Mar. 
13, 2007. 

 28. Defendant Walgreen made similar statements 
in its 2008 annual report. Specifically, Walgreen 
stated as follows: 

  a. “Gross margin as a percent of sales de-
creased to 28.2% in 2008 from 28.4% in 2007. Overall 
margins were negatively impacted by non-retail 
businesses, including specialty pharmacy, which have 
lower margins and are becoming a greater part of the 
total business. This was partially offset by an im-
provement in retail pharmacy margins, which were 
positively influenced by generic drug sales, but to a 
lesser extent negatively influenced by the growth in 
third party pharmacy sales.” 
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  b. “Retail pharmacy margins increased as a 
result of growth in generic drug sales.” 

 29. In the Wall Street Journal article, a Wal-
green spokesperson acknowledged that Walgreen 
makes a greater profit on generics than brand names, 
“She [Walgreen spokesperson Tiffani Bruce] also 
says profit margins on generics help the pharmacy 
chain make up for much smaller profits – or even 
losses – on branded drugs. The beginning of a ge-
neric’s availability ‘represents a small window where 
drug stores are able to recover from the weight of 
carrying all these unprofitable prescriptions,’ Ms. 
Bruce says.” Why Generic Doesn’t Always Mean 
Cheap, Wall St. Journal, Mar. 13, 2007. 

 
The State’s Interests in Enforcement of Laws 

 30. All of the claims in this action arise from the 
Defendants’ pricing practices in their West Virginia 
stores. The State has a statutory right to enforce its 
generic-drug pricing law. Specifically, the statute 
au-thorizes the State to “apply to a court having 
competent jurisdiction over the parties and subject 
matter, for a writ of injunction to restrain repetitious 
violations of the provisions of this article.” W. Va. 
Code § 30-5-23. 

 31. The State has a statutory right, see W. Va. 
Code § 46A-7-111, to recover civil penalties for willful 
violations of Chapter 46A of the West Virginia Code, 
and to obtain the other relief sought in this action. 
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Legal Claims 

Count One: 

Violation of Generic-Drug Pricing Law, 
W. Va. Code § 30-5-12b(g) 

 32. The State incorporates by reference as if 
fully set forth herein each and every allegation in the 
proceeding paragraphs of this Complaint. 

 33. The Defendants are subject to West Virginia 
generic-drug pricing law, West Virginia Code § 30-5-
12b(g), when selling generic drugs at their West 
Virginia stores. 

 34. By failing to pass on the savings of generic 
drugs to purchasers as required by law, the Defen-
dants have violated West Virginia Code § 30-5-12b(g). 

 35. The Defendants have repeatedly violated 
the provisions of the statute. 

 36. The State is expressly authorized by West 
Virginia Code § 30-5-23 to restrain repetitious viola-
tions of West Virginia Code § 30-5-12b(g). 

 
Count Two: 

Violations of the West Virginia 
Consumer Credit and Protection Act 

 37. The State incorporates by reference as if 
fully set forth herein each and every allegation in the 
proceeding paragraphs of this Complaint. 
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 38. Article 6 of the West Virginia Consumer 
Credit and Protection Act, entitled “General Con-
sumer Protection,” is designed to protect persons from 
unfair or deceptive acts or practices. W. Va. Code 
§§ 46A-6-101 to -110, 46A-7-101, et seq. 

 39. The Attorney General of the State of West 
Virginia is specifically charged with the administra-
tion of West Virginia Code §§ 46A-6-101 et seq., and 
may act sua sponte as the agent and legal representa-
tive of the State in civil proceedings to enforce the 
statute, W. Va. Code § 46A-6-103, §§ 46A-7-102, -108, 
-110, -111. 

 40. Violations of statutes enacted to protect the 
consuming public or in the exercise of the State’s 
police power constitute unfair or deceptive acts or 
practices. 

 41. Each violation of the generic-drug pricing 
statute by the Defendants is an unfair or deceptive 
act or practice in the conduct of trade or commerce 
in violation of West Virginia Code § 46A-6-104. 

 42. The Defendants’ violations are willful. The 
Defendants are aware of the acquisition cost of each 
generic-drug and each brand prescription drug, yet 
fail to pass on the savings as required by the generic-
drug pricing statute. 
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Count Three 

Collection of Excess Charges 

 43. The State incorporates by reference as if 
fully set forth herein each and every allegation in the 
proceeding paragraphs of this Complaint. 

 44. By their violations of the generic-drug pric-
ing statute as described above, the Defendants have 
collected excess charges under West Virginia Code 
§ 46A-7-111(1). 

 
Relief Sought 

 The State seeks the following relief: 

 a. Judgment in favor of the State; 

 b. Temporary relief, a preliminary injunction 
and permanent injunction ordering the Defendants 
to comply with West Virginia’s generic-drug pricing 
statute, West Virginia Code § 30-5-12b, and West 
Virginia Code § 46A-6-104, and to cease their unlaw-
ful conduct; 

 c. Equitable relief, including but not limited to 
restitution and disgorgement of monies obtained as a 
result of the overcharges; 

 d. Recovery of excess charges under West 
Virginia Code § 46A-7-111(1); 

 e. Civil penalties of up to $5000 for each re-
peated and willful violation of Chapter 46A, under 
West Virginia Code § 46A-7-111; 
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 f. Pre- and post-judgment interest; 

 g. Costs and reasonable attorneys’ fees; and 

 h. All other appropriate relief. 

 
Jury Demand 

 The State demands trial by jury on all claims for 
which there is a right to a jury trial. 

Respectfully submitted, 

STATE OF WEST VIRGINIA ex 
rel. DARRELL V. MCGRAW, JR. 
ATTORNEY GENERAL 

/s/ John W. Barrett  
Frances A. Hughes (WV Bar No. 1816)
Chief Deputy Attorney General 
OFFICE OF THE ATTORNEY GENERAL 
Building 1, Room 26-E 
Capitol Complex 
Charleston, WV 25305 
(304) 558-2021 
(304) 558-0140 facsimile 

Brian A. Glasser (WV Bar No. 6597) 
John W. Barrett (WV Bar No. 7289) 
Michael L. Murphy (WV Bar No. 10888) 
BAILEY & GLASSER LLP 
209 Capitol Street 
Charleston, West Virginia 25301 
(304) 345-6555 
(304) 342-1110 facsimile 
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Joshua I. Barrett (WV Bar No. 252) 
Sean P. McGinley (WV Bar No. 5836) 
DiTRAPANO, BARRETT & DiPIERO, PLLC
604 Virginia Street East 
Charleston, WV 25301 
(304) 342-0133 
(304) 342-4605 facsimile 
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STATE OF MICHIGAN   

IN THE 17TH JUDICIAL CIRCUIT  
FOR THE COUNTY OF KENT 

----------------------------------------------------------------------- 
 
CITY OF LANSING; 
DICKINSON PRESS INC.; 
and SCOTT MURPHY, 
individually and on behalf of 
all others similarly situated, 

      Plaintiffs, 

v 

CVS CAREMARK CORPORATION; 
CVS PHARMACY INC.; CAREMARK, 
LLC; CAREMARK MICHIGAN 
SPECIALTY PHARMACY, LLC; 
CAREMARK MICHIGAN 
SPECIALTY PHARMACY HOLD-
ING, LLC; CVS MICHIGAN, LLC; 
WOODWARD DETROIT CVS, LLC; 
REVCO DISCOUNT DRUG CENTERS, 
INC.; KMART HOLDING CORPO-
RATION; SEARS HOLDINGS COR-
PORATION; SEARS HOLDINGS  
MANAGEMENT CORPORATION; 
SEARS, ROEBUCK AND CO.;  
TARGET CORPORATION; THE 
KROGER CO. OF MICHIGAN; THE 
KROGER CO.; WALGREEN CO.; 
and WAL-MART STORES INC., 

      Defendants. 

Case No. 
 10-00619-CZ 

Hon. James  
 R. Redford 

SECOND  
AMENDED  
COMPLAINT 
AND JURY  
DEMAND  
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VARNUM LLP 
Perrin Rynders (P38221) 
Bryan R. Walters (P58050) 
Attorneys for Plaintiffs 
Bridgewater Place,  
 P.O. Box 352  
Grand Rapids, MI 49501- 
 0352  
616/336-6000 

BAILEY & GLASSER LLP
Brian A. Glasser  
 (admitted pro hac vice) 
John W. Barrett  
 (admitted pro hac vice) 
Attorneys for Plaintiff 
209 Capitol Street 
Charleston, WV 25301 
304/345-6555 

FOLEY & LARDNER LLP 
Jeffrey Scott Kopp  
 (P59485)  
Larry S. Perlman  
 (P71698)  
Attorneys for Defendants  
 CVS 
500 Woodward Avenue, 
Suite 2700  
Detroit, MI 48226-3489  
313/234-7100 

MILLER JOHNSON PLC 
Matthew L. Vicari  
 (P44049) 
Joseph J. Gavin (P69529)
Attorneys for Defendant  
 Wal-Mart 
250 Monroe Avenue,  
 NW, Suite 800 
P.O. Box 306 
Grand Rapids, MI 49501-
 0306  
616/831-1700 

DICKINSON WRIGHT PLLC 
Edward P. Perdue  
 (P55888) 
Scott R. Knapp (P61041) 
Attorneys for Defendant  
 Target 
200 Ottawa Avenue,  
 NW, Suite 900  
Grand Rapids, MI 49503 
616/458-1300 

FAEGRE & BENSON LLP 
Craig S. Coleman  
 (admitted pro hac vice) 
Wendy J. Wildung  
 (admitted pro hac vice) 
Attorneys for Defendant  
 Target Corporation  
2200 Wells Fargo Center 
909 South Seventh Street 
Minneapolis, MN 55402- 
 3901  
612/766-6981 
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HONIGMAN MILLER 
SCHWARTZ AND COHN  
Eric J. Eggan (P32368) 
Attorneys for Defendants  
 Kroger and Walgreens 
222 North Washington 
Square, Suite 400  
Lansing, MI 48933-1800 
517/377-0726 

HONIGMAN MILLER

SCHWARTZ AND COHN 
Norman Ankers (P30533)
Arthur T. O’Reilly  
 (P70406) 
Attorneys for Defendants 
 Kroger and Walgreens 
660 Woodward Avenue,  
 Suite 2290  
Detroit, MI 48226 
313/465-7306 

DYKEMA GOSSETT PLLC 
Jill M. Wheaton (P49921) 
Attorneys for Defendants  
 Kmart and Sears  
2723 South State Street,  
 Suite 400 
Ann Arbor, MI 48104 
734/214-7629  

DYKEMA GOSSETT PLLC 
Todd Grant Gattoni  
 (P47843) 
Lisa A. Brown (P67208) 
Attorneys for Defendants 
 Kmart and Sears  
400 Renaissance Center 
Detroit, MI 48243 
313/568-6943 

JONES DAY 
Tina M. Tabacchi  
 (admitted pro hac vice)  
James R. Daly  
 (admitted pro hac vice)  
Adam W. Wiers  
 (admitted pro hac vice)  
Attorneys for Defendant  
 Wal-Mart 
77 West Wacker 
Chicago, Illinois 60601- 
 1692 
312/269-4000 
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SECOND AMENDED COMPLAINT  
AND JURY DEMAND 

A civil action between the parties or other 
parties arising out of the transaction or oc-
currence alleged in the Complaint has been 
previously filed in the 17th Judicial Circuit 
for the county of Kent, state of Michigan. The 
action remains pending. The docket number 
and judge assigned to the action are: 

09-03411-CZ, Honorable James R. Redford 

A civil action between the parties or other 
parties arising out of the transaction or oc-
currence alleged in the Complaint has been 
previously filed in the 17th Judicial Circuit 
for the county of Kent, state of Michigan. 
The action remains pending. The docket 
number and judge assigned to the action are: 

09-07827-CZ, Honorable James R. Redford 

 
INTRODUCTION  

 1. Generic prescription drugs generally cost less 
– often much less – for pharmacies to purchase from 
drug manufacturers and wholesalers than otherwise 
equivalent brand-name prescription drugs. Michigan 
law requires that pharmacies pass on the entire 
amount of this savings to purchasers of generic drugs. 
The Defendant pharmacies, however, routinely vio-
late this law and instead see the lower acquisition 
cost of generic drugs as an opportunity to generate 
higher profits for themselves. The Defendants’ pricing 
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practices have resulted in overcharges to Michigan 
businesses, consumers, and families and further drive 
up already escalating medical costs. Plaintiffs are 
bringing this action on behalf of a class of Michigan 
generic prescription drug purchasers and third-party 
payment sources to recover these overcharges, obtain 
statutory penalties, and bring the Defendants into 
compliance with Michigan’s generic drug pricing 
laws. 

 
PARTIES 

 2. Plaintiff City of Lansing is a municipal 
corporation organized and existing under the laws of 
the state of Michigan with its principal offices in 
Ingham County, Michigan. 

 3. Plaintiff Dickinson Press Inc. (“Dickinson 
Press”), is a Michigan corporation with its principal 
place of business in Kent County, Michigan. 

 4. Plaintiff Scott Murphy is an individual 
residing in Calhoun County, Michigan. 

 5. Defendant CVS Caremark Corporation is a 
Rhode Island corporation. 

*    *    * 

 



App. 123 

UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

----------------------------------------------------------------------- 
 
GRAPHIC COMMUNICATIONS 
LOCAL 1B HEALTH &  
WELFARE FUND “A”; and  
THE TWIN CITIES BAKERY  
DRIVERS HEALTH AND  
WELFARE FUND, individually 
and on behalf of all others  
similarly situated, 

   Plaintiffs, 

v. 

CVS CAREMARK  
CORPORATION; CVS  
PHARMACY, INC.; CAREMARK, 
LLC; CAREMARK MINNESOTA 
SPECIALTY PHARMACY, LLC; 
CAREMARK MINNESOTA 
SPECIALTY PHARMACY  
HOLDING, LLC; COBORN’S, 
INCORPORATED; KMART 
HOLDING CORPORATION; 
SEARS, ROEBUCK AND CO.; 
SEARS HOLDINGS  
CORPORATION; SNYDER’S 
DRUG STORES (2009), INC.;  

Civil Action No. 
 0:09-cv-02203- 
 JMR-FLN 
Honorable James 
 M. Rosenbaum 
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SNYDER’S HOLDINGS (2009), 
INC.; SNYDER’S HOLDINGS, 
INC.; TARGET CORPORATION; 
WALGREEN CO.; and  
WAL-MART STORES, INC., 

   Defendants. 

 

 
SECOND AMENDED COMPLAINT 

AND JURY DEMAND 

(Filed Dec. 21, 2009) 

INTRODUCTION  

 1. Generic prescription drugs generally cost less 
– often much less – for pharmacies to purchase from 
drug manufacturers and wholesalers than otherwise 
equivalent brand-name prescription drugs. Minne-
sota law requires that pharmacies pass on the entire 
amount of this savings to purchasers of generic drugs. 
The Defendant pharmacies, however, routinely vio-
late this law and instead see the lower acquisition 
cost of generic drugs as an opportunity to generate 
higher profits for themselves. The Defendants’ pricing 
practices have resulted in overcharges to the Plain-
tiffs, two Minnesota employee welfare benefit plans 
that pay for prescription drugs dispensed to the plans’ 
beneficiaries. Plaintiffs are bringing this action 
individually and on behalf of a class of all purchasers 
of generic prescription drugs to recover these over-
charges and to obtain an injunction to ensure De-
fendants’ future compliance with Minnesota’s generic 
drug pricing laws. 



App. 125 

PARTIES, JURISDICTION, AND VENUE  

 2. Plaintiffs, Graphic Communications Local 1B 
Health & Welfare Fund “A” (“Local 1B”) and The 
Twin Cities Bakery Drivers Health and Welfare Fund 
(“TCBD”), are jointly administered Taft-Hartley 
Funds, authorized pursuant to Section 302(c)(5) of 
the National Relations Act, and are employee welfare 
benefit plans as defined in Section 3(l) of the Employ-
ee Retirement Income Security Act of 1974 (“ERISA”). 
Plaintiffs provide health benefits, including prescrip-
tion drug benefits, to their approximately 2,600 active 
participants, plus their spouses and dependents. 
Plaintiffs are legal entities entitled to bring suit in 
their own names pursuant to 29 U.S.C. § 1132(d). 

*    *    * 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

STATE OF OKLAHOMA, ex rel., 
W.A. DREW EDMONDSON, 
ATTORNEY GENERAL 
OF OKLAHOMA 

     Plaintiff, 

vs. 

BP AMERICA INC., et al., 

     Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. CIV-09-0944-HE

ORDER 

(Filed Mar. 24, 2010) 

 The State of Oklahoma, through its Attorney 
General,1 filed this action against defendants BP 
America Inc., BP Corporation North America Inc. and 
BP Products North America, Inc. in state court seek-
ing relief under the state’s Consumer Protection Act 
and common law for the defendants’ alleged manipu-
lation of the gasoline and crude oil markets. The de-
fendants removed the action, claiming the case quali-
fies as a mass action under the Class Action Fairness 
Act of 2005 (“CAFA”), Pub.L. No. 109-2, 119 Stat. 4 
(codified in various sections of 28 U.S.C.). The plain-
tiff has filed a motion to remand for lack of subject 
matter jurisdiction. 

 
 1 The Attorney General brought the suit through various 
private attorneys from Oklahoma, Washington, D.C., Florida, 
Missouri, and Mississippi. 
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 CAFA defines a “mass action” as “any civil action 
. . . in which monetary relief claims of 100 or more 
persons are proposed to be tried jointly on the ground 
that the plaintiffs’ claims involve common questions 
of law or fact. . . .” 28 U.S.C. § 1332(d)(11)(B)(I). To 
remove a mass action to federal court under CAFA, “a 
defendant must show: (1) an amount in controversy 
[in excess] of an aggregate of $5,000,000 in claims: 
(2) minimal diversity; (3) numerosity involving mone-
tary claims of 100 or more plaintiffs; and (4) com-
monality showing that the plaintiffs’ claims involve 
common questions of law or fact.” Thomas v. Bank of 
America Corp., 570 F.3d 1280, 1282 (11th Cir. 2009); 
28 U.S.C. § 1332(d). The plaintiff contends the 
numerosity and diversity elements are missing and 
that the case falls within the general public litigation 
exception to “mass action” jurisdiction.2 

 
Numerosity 

 The plaintiff argues this is not a mass action 
because it was not filed on behalf of specific Oklahoma 
consumers or to recover damages owed any particular 
individual. It asserts the case is brought in a parens 

 
 2 While the defendants must establish under CAFA that the 
amount in controversy and minimal diversity requirements are 
met, Amoche v. Guarantee Trust Life Ins. Co., 556 F.3d 41, 48 
(10th Cir. 2009), the plaintiff bears the burden of proving that 
one of the exceptions to federal jurisdiction applies. Evans v. 
Walter Indus., Inc.,449 F.3d 1159, 1164-65 (11th Cir. 2006). Even 
if the plaintiff is correct that that burden, too, rests on the 
defendants, the court’s conclusions would not be affected. 
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patriae capacity “to protect the integrity of Oklahoma 
markets and to enforce the civil penalties and forfei-
ture provisions of the Oklahoma Consumer Protection 
Act.” Plaintiff ’s motion, p. 2. 

 To have standing under the parens patriae doc-
trine “the State must assert an injury to what has 
been characterized as a ‘quasi-sovereign’ interest. . . .’ ” 
Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 
592, 601 (1982).3 The Supreme Court has acknowl-
edged that a “quasi-sovereign” interest “is a judicial 
construct that does not lend itself to a simple or exact 
definition.” Id. Quasi-sovereign interests “consist of a 
set of interests that the State has in the well-being of 
its populace.” Id. at 602.4 To have standing to sue 
parens patriae, the State must be more than a nominal 
party. Id. It must have a real interest of its own which 
is “sufficiently concrete to create an actual controversy 
between the State and the defendant.” Id. at 602. 

 While they acknowledge that the Supreme Court 
has found parens patriae standing in various cases, 
the defendants assert those cases involved “conduct 
that denied a State’s equal and fair participation in 
the federal system and interstate commerce, thereby 

 
 3 The plaintiff does not claim a sovereign interest is at stake. 
 4 In Snapp, the Supreme Court identified two general cate-
gories of quasi-sovereign interests – the state’s interest in the gen-
eral well-being of its residents, both physical and economic, and 
its interest “in assuring that the benefits of the federal system are 
not denied to its general population.” Snapp, 458 U.S. at 608. 
Only the former interest is possibly implicated here. 
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threatening widespread and systemic harm to its 
citizenry.” Defendants’ response, p. 2.5 The defendants 
argue that parens patriae standing is routinely de-
nied in situations such as this in which the claimed 
economic injury consists of “a collection of private 
claims for alleged overcharges.” Id. They contend the 
Attorney General is not seeking to vindicate public 
rights, but instead is asserting claims “on behalf of a 
limited subset of Oklahoma consumers.” Id. at p. 6. 

 In support of the removal the defendants rely 
primarily on Caldwell v. Allstate Ins. Co., 536 F.3d 
418 (5th Cir. 2008), an action brought in state court 
by the Louisiana Attorney General along with several 
private law films against multiple companies in the 
insurance industry for alleged violations of Louisi-
ana’s antitrust laws. The Louisiana Attorney General 
claimed that the defendants combined to suppress 
competition by fixing the value of insurance policy 
holders’ claims and raising insurance premiums to 
cover their losses. The defendants removed the lawsuit 
under CAFA’s mass action provision and the district 
court denied the state Attorney General’s motion to 
remand, concluding the citizen policyholders were the 
real parties in interest. The Attorney General ap-
pealed to the Fifth Circuit. 

 The appellate court initially considered the 
Supreme Court’s decisions in Hawaii v. Standard Oil 

 
 5 The court agrees with the plaintiff that defendants define 
quasi-sovereign interest too narrowly. See supra note 4. 
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Co. of Cal., 405 U.S. 251 (1972) and Snapp, which it 
found “useful in illustrating both the limitations and 
reach of parens patriae actions.” Caldwell, 536 F.3d at 
426. The court observed that “based on these two 
cases it is clear that while parens patriae actions are 
not restricted to their common law roots, there are 
some limitations, particularly when a state is seek- 
ing to recover damages for alleged injuries to its 
economy.” Id at 427. Although it recognized that the 
Louisiana Attorney General had the “statutory and 
constitutional authority to bring parens patriae anti-
trust actions,” the Fifth Circuit focused on the “narrow 
issue” before it – “who are the real parties in interest: 
the individual policyholders or the State.” Id. at 428-
29. “Even assuming arguendo that the Attorney 
General ha[d] standing to bring such a representative 
action,” id. at 429, “if the Attorney General [was] only 
a nominal party and the policyholders [were] the real 
parties in interest, then the nature of the claims 
asserted [had to] be examined to determine if they 
[were] removable under CAFA.” Id. at 428. 

 The Fifth Circuit noted that one court had con-
sidered, when determining if a state was a real party 
in interest, whether the state undertook to “sue for 
the particular benefit of a limited number of citizens,” 
rather than showing “a direct interest of its own.” Id. 
Another had found that “[t]he state is the real party 
in interest when an action concerns a type of injury 
that the state either has addressed or would likely 
attempt to address through its laws to further the 
well-being of its populace.” Id. (internal quotations 
and citations omitted). 
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 The circuit court then analyzed the statutes that 
provided the remedies being sought – “forfeiture of 
illegal profits, treble damages, and injunctive relief.” 
Id. at 423. Because the individual policyholders were 
the parties intended to enforce the statutory provi-
sion authorizing treble damages, the Fifth Circuit 
determined they were the real parties in interest. 

The text of § 137 of the Monopolies Act, 
which authorizes the recovery of treble dam-
ages, plainly states that ‘any person who is 
injured in his business or property’ under the 
Monopolies Act ‘shall recover[ ]  [treble] dam-
ages.’ The plain language of that provision 
makes clear that individuals have the right 
to enforce this provision. Accordingly, we 
agree with the district court and hold that 
under § 137 the policyholders, and not the 
State, are the real parties in interest. 

Id. at 429. 

 The plaintiff asserts Caldwell is distinguishable 
because in that case the Louisiana Attorney General 
was suing private insurers for alleged improper 
actions with respect to their contracts with specific 
individual citizens. Here, the Attorney General claims 
the state is suing, as authorized by statute, to enforce 
the OCPA and police the state’s economic markets. As 
the Fifth Circuit noted, the question is not whether 
the Attorney General has the authority to sue, but 
whether the state is the real party in interest with 
respect to the claims asserted. Caldwell, 536 F.3d at 
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429.6 See New York ex rel. Cuomo v. Charles Schwab 
& Co., Inc., 2010 WL 286629, at *4 (S.D.N.Y. 2010) 
(“ ‘[W]hen the state merely asserts the personal claims 
of its citizens, it is not the real party in interest and 
cannot claim parens patriae standing.”) (quoting In re 
Baldwin-United Corp., 770 F.2d 328, 341 (2d Cir. 
1985)). Both the petition and the statutory basis for 
the litigation – the OCPA – are instructive in answer-
ing that question. 

 The petition begins with the statement that the 
Attorney General has brought the action for “penal-
ties, injunctive relief, revocation of authorization to 
do business, and/or a constructive trust or sequestra-
tion of assets or other relief pursuant to the common 
law and the consumer protection laws of the State of 
Oklahoma.” Petition, p. 1. Although the Attorney Gen-
eral specifically denies in the petition that he is seek-
ing “damages or other relief that may be owed any 
particular individual,” petition, ¶14, at the conclusion 
of the petition he requests that the defendants “be 
ordered to pay damages and provide restitution as 
authorized by law.” Id. p. 14. 

 
 6 Although to some extent they overlap, the parens patriae 
doctrine and the concept of the real party in interest are distin-
guishable. Hood v. F. Hoffman-La Roche, Ltd., 639 F.Supp.2d 25, 
33 n.9 (D. C.D. C. 2009) (“As the Fifth Circuit indicated in 
Allstate Ins. Co., whether a state’s attorney general has standing 
to pursue an action in a representative capacity as parens patriae 
is an independent inquiry from the question of whether that same 
attorney general, or anyone else for that matter, is the real party 
in interest for a particular claim.”). 
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 Under the OCPA, if successful, the Attorney Gen-
eral can recover civil penalties, plus declaratory and 
injunctive relief to curb specified unlawful practices. 
The Attorney General may seek actual damages “on 
behalf of an aggrieved consumer, in an individual 
action only. . . .” 15 Okla. Stat. § 756.1(A)(3) (empha-
sis added). He cannot, though, recover damages 
under the OCPA on behalf of a group of “aggrieved 
consumers.” Aggrieved consumers can sue under the 
OCPA, as the statute creates a “private right of action 
for damages.” 15 Okla. Stat. § 761.1(A). They can ob-
tain their actual damages, including attorney’s fees 
and costs, and, if they sue individually, may obtain a 
civil penalty for each unconscionable violation. Id. 
§761.1(B). If the aggrieved consumers elect to forego 
the civil penalties, there is no statutory prohibition 
on their suing as a group. Here, as in Caldwell, at 
least with respect to the plaintiff ’s claims for damag-
es under the OCPA, the individual consumers and not 
the State are the real parties in interest. 

 While damages are available under the plaintiff ’s 
common law claim for unjust enrichment, the petition 
is vague as to whom restitution would be made – “BP 
has failed to make restitution for the profit it re-
ceived, at the expense of the state of Oklahoma 
citizens, from the unlawful behavior outlined above.” 
Petition, ¶ 60. As explained in the Restatement (Third) 
of Restitution and Unjust Enrichment, “[a] person 
who is unjustly enriched at the expense of another is 
liable in restitution to the other.” Restatement (Third) 
of Restitution and Unjust Enrichment §1 (Discussion 
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Draft, 2000) (emphasis added). Any damages should 
be recovered by, or restitution should be made to, the 
individual consumers.7 The Attorney General argues 
to the contrary stating: “[c]ourts have routinely found 
that the State is the sole party in interest with re-
spect to restitution claims brought under consumer 
protection statutes.” Plaintiffs reply, p. 6. However, 
the cases cited are distinguishable, as are many of the 
pertinent consumer protections statutes addressed in 
those cases. See Illinois v. Livedeal, Inc., 2009 WL 
383434 at *3 (C.D.Ill. 2009) (“Illinois courts have held 
that when an Attorney General brings suit under the 
CFDBPA, the State is not only the primary party in 
interest, but the sole party in interest.”);8 In re Ed-
mond, 934 F.2d 1304, 1310-11 (4th Cir. 1991) (“Mary-
land law has construed the restitution provision of 
the Act to embody the state’s interest in disgorging 
the benefit from the violator. . . . The [Consumer 
Protection] Division’s ability to require disgorgement 
over and above that which will be returned to indi-
viduals was emphasized” in a Maryland appellate 
decision.). Regardless, the OCPA specifies the relief 
the Attorney General may seek and damages, other 

 
 7 The State has not claimed damages in its proprietary 
capacity for overcharges it paid for petroleum products. 
 8 The court in Livedeal also concluded that “even apart from 
Illinois case law, it is clear that the relief sought primarily 
benefits the State” as the State was asking for wide-ranging 
injunctive relief and civil penalties that could dwarf any 
restitutionary recovery, as the “Complaint request[ed] up to 
$50,000 per violation. . . .” Livedeal, Inc., 2009 WL 383434 at *3. 
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than for a single aggrieved consumer, are not includ-
ed. See 15 Okla. Stat. §§ 756.1; 761.1. 

 Because the State seeks damages and restitution, 
in addition to an injunction and statutory penalties, 
the question becomes what is the primary aim of this 
litigation – is the Attorney General suing to protect 
the economic well being of its residents in general or 
“merely litigating as a volunteer the personal claims 
of its citizens.” Pennsylvania v. New Jersey, 426 U.S. 
660, 665 (1976); see Commonwealth ex rel. Stumbo v. 
Marathon Petroleum Co., LLC, 2007 WL 2900461, at 
*4 (E.D.Ky. 2007) (“In determining whether the state 
is the real party in interest where the state attorney 
general is the plaintiff, most courts follow this ap-
proach of looking at the complaint as a whole to 
determine whether the state is the primary benefi-
ciary of the action.”). The plaintiff contends it clearly 
is the former because the suit is brought under a con-
sumer protection statute. However, that alone “does 
not transform the action into a ‘sovereign enforce-
ment’ proceeding.” Philip Morris, Inc. v. Blumenthal, 
123 F.3d 103, 107 (2nd Cir. 1997); see New York v. 
General Motors Corp., 547 F.Supp. 703 (S.D.N.Y 
1982). The plaintiff also ignores the fact that the 
OCPA is not the only basis for his lawsuit – he also 
asserts a claim for unjust enrichment “under the 
common law as parens patriae.” Petition, ¶ 64. 

 One problem with Oklahoma’s position is that, 
although the petition alleges the case is about the 
defendants’ asserted manipulation of the commodities 
markets for gasoline and other refined petroleum 
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products from 2002 until the present, the specific 
allegations pertain to conduct that occurred during a 
one week period in 2002, and a two week period in 
2003.9 A considerable part of the pleading is devoted 
to allegations about how the defendant used its own-
ership of crude oil pipeline connections and storage 
facilities in Cushing, Oklahoma to manipulate the 
crude oil market. However, not only were the defen-
dants required to divest themselves of those assets in 
2000, the only link between the alleged conduct and 
Oklahoma consumers is found in the allegation that 
“[b]ecause gasoline is derived from crude oil, BP’s 
manipulation of the crude oil market resulted in in-
flated prices for gasoline and refined petroleum prod-
ucts in, among other places, in the state of Oklahoma, 
thus causing injury to consumer and businesses in 
Oklahoma.” Petition, ¶ 40. 

 Plaintiff ’s argument that it is suing to protect 
the integrity of the State’s marketplace would be more 
compelling if there were allegations supporting its 
claim that injunctive relief is appropriate. The State 
has not, though, pleaded ongoing, or even recent, 
violations of the OCPA by the defendants or that, 
absent the injunction, the asserted violations of the 

 
 9 The claims are based on the increased prices Oklahomans 
paid for unleaded gasoline between October 31, 2002, and 
November 6, 2002, Petition, Appendix 1, and August 10, 2003 
and August 22, 2003, Petition, Appendix 3. 
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OCPA will recur.10 That alone distinguishes this 
action from many of the cases cited by the plaintiff, 
see e.g. New York, 547 F.Supp. 703, 705 n.4, and cases 
in which a state has been granted standing under the 
parens patriae doctrine. See Snapp, 458 U.S. at 592 
(Puerto Rico had parens patriae standing to assert 
discrimination by Virginia apple growers against 
its citizens and to assert violations of federal statu- 
tory scheme relating to temporary foreign workers); 
Georgia v. Pennsylvania R.Co., 324 U.S. 439 (1945) 
(Georgia had parens patriae standing to sue railroads 
for conspiring to fix freight rates in a manner that 
discriminated against Georgia shippers in violation of 
federal antitrust laws); Pennsylvania v. West Virginia, 
262 U.S. 553 (1923) (Pennsylvania had parens patriae 
standing to challenge West Virginia statute that 
limited the export of natural gas produced in West 
Virginia). The plaintiff ’s argument also would carry 
more weight if the State were only seeking the remedy 
of injunctive relief and/or statutory penalties, see 
generally Caldwell, 536 F.3d at 430 (if the state of 
Louisiana were only seeking the remedy of injunctive 
relief, “which is clearly on behalf of the State, its 
argument that it is the only real party in interest 
would be much more compelling.”), or if, as in cases in 
which the state has been afforded standing as parens 

 
 10 As the documents attached to the defendants’ response 
reflect, the defendants have been extensively investigated and 
their commodity trading activity has been closely monitored and 
controlled under a federal injunction. 
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patriae, there was a more immediate connection 
between the defendants and the consumer than exists 
here.11 See e.g., Charles Schwab & Co., 2010 WL 
286629. 

 Viewing the complaint has a whole and consider-
ing the parties’ submissions,12 the court concludes 
that, while the state may have a stake in the outcome 
of the case, it is not sufficiently substantial to merit 
parens patriae standing as to the claims asserted.13 
See Hood v. F. Hoffman-La Roche, Ltd., 639 F.Supp.2d 
25, 29-33 (D.C.D.C. 2009); see generally Philip Morris, 
Inc., 123 F.3d at 106-07. As pleaded, this “is [not] a 
matter of grave public concern in which the state, as 
the representative of the public, has an interest apart 
from that of the individuals affected.” Pennsylvania v. 
West Virginia, 262 U.S. at 592. This case does not 
approximate a law enforcement action designed to pro-
tect the public, but rather is one designed in principal 
part to recover damages for individual consumers, 

 
 11 The plaintiff has alleged the defendants manipulated the 
gasoline and crude oil commodities markets, not that they were 
in the state selling gasoline. 
 12 In considering the motion to remand, the court has 
reviewed the evidentiary submissions of the parties. Radill v. 
Sanborn Western Camps, Inc., 384 F.3d 1220, 1224 (10th Cir. 
2004) (“Where a party attacks the factual basis for subject matter 
jurisdiction, the court does not presume the truthfulness of 
factual allegations in the complaint, but may consider evidence 
to resolve disputed jurisdictional facts.”). 
 13 The plaintiff here essentially argues that it has standing 
to pursue the action and recover damages in a representative 
capacity as parens patriae. 
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who are the real parties in interest insofar as the 
claim for restitution/damages is concerned. The de-
fendants have, therefore, met their burden of demon-
strating that CAFA’s numerosity requirement for a 
mass action is satisfied. 

 
General Public Litigation Exception to CAFA  

 CAFA exempts from the term “mass action” 
any civil action in which “all of the claims in the 
action are asserted on behalf of the general public 
(and not on behalf of individual claimants or mem-
bers of a purported class) pursuant to a State stat- 
ute specifically authorizing such action.” 28 U.S.C. 
§ 1332(d)(11)(B)(ii)(III) (emphasis added). As the 
court has found that the Attorney General is assert-
ing damages claims on behalf of specific consumers, 
rather than the public in general, and he has asserted 
a common law claim for unjust enrichment, “all of the 
claims” are not asserted either on behalf of the gen-
eral public or pursuant to a state statute. Therefore, 
contrary to the plaintiff ’s assertion, the exemption 
does not apply. 

 
Diversity 

 While the State of Oklahoma is not a citizen for 
purposes of diversity jurisdiction, as the court has 
concluded that Oklahoma citizen consumers are the 
real parties in interest with respect to the claim for 
unjust enrichment/damages, the minimal diversity 
requirement of CAFA is satisfied. The plaintiff ’s 
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reliance on cases such as Hood, 639 F.Supp.2d at 33, 
is misplaced, as in them the removals were under 28 
U.S.C. § 1332, not CAFA, so complete diversity be-
tween the parties was needed. 

 
Amount in controversy requirement 

 In his motion the plaintiff does not contest the 
defendants’ assertion in their notice of removal that 
the amount in controversy per “aggrieved consumer” 
exceeds $75,000. As the court has an independent 
obligation to determine whether subject matter juris-
diction exists, it directs the parties to file briefs not to 
exceed ten pages addressing the $75,000 amount in 
controversy requirement within ten days. See 28 
U.S.C. § 1332(d)(11)(B)(i). 

 Accordingly, a ruling on the plaintiff ’s motion to 
remand is deferred pending receipt of the supple-
mental briefs. 

 IT IS SO ORDERED. 

 Dated this 24th day of March, 2010. 

 /s/ Joe Heaton 
  JOE HEATON

UNITED STATES  
 DISTRICT JUDGE 

 

 




