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QUESTION PRESENTED 

Did the Court of Appeals for the Fourth Circuit err 
in concluding that the State of West Virginia's en
forcement action was brought under a West Virginia 
statute regulating the sale of generic drugs and the 
West Virginia Consumer Credit Protection Act, nei
ther of which includes provisions found in a class 
action rule, such as provisions addressing the ade
quacy of representation, numerosity, commonality, 
and the typicality requirements, and therefore that 
the action was not filed under a statute or rule "simi
lar to" Federal Rule of Civil Procedure 23 and was not 
removable under the Class Action Fairness Act 
("CAFA") as a class action? 
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INTRODUCTION 

The Petitioners are six retail pharmacies operat
ing in the State of West Virginia. They collectively 
seek a writ of certiorari to review the determination 
of the Court of Appeals for the Fourth Circuit that 
this state-law enforcement action brought by the 
State of West Virginia is not a CAFA class action 
under 28 U.S.C. § 1332(d)(1)(B). 

There are no compelling reasons to grant review. 
There is no circuit split. The Fourth Circuit's decision 
is not in conflict with that of any other court of ap
peals. To the contrary, the Court of Appeals for the 
Ninth Circuit has followed the Fourth Circuit's opin
ion in this case in holding that CAFA is unambiguous, 
and "a suit commenced in state court is not a class 
action unless it is brought under a state statute or 
rule similar to Rule 23 that authorizes an action 'as a 
class action.'" Washington v. Chimei Innolux Corp., 
_ F.3d _,2011 WL 4543086, at *3 (9th Cir. 2011) 
(citing West Virginia ex rel. McGraw v. CVS Pharm., 
Inc., 646 F.3d 169 (4th Cir. 2011) (quoting 28 U.S.C. 
§ 1332(d)(1)(B». 

The question here is not substantial. The Fourth 
Circuit applied CAFA's unambiguous provisions to 
the facts of this case - a straightforward application 
of clear law that raises no issues of exceptional na
tional importance. 

The petition should be denied. 

--------+--------
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STATEMENT OF THE CASE 

A. The Class Action Fairness Act. 

In relevant part, CAFA authorizes the removal of 
any civil action that is a class action in which (1) "the 
matter in controversy exceeds the sum or value of 
$5,000,000, exclusive of interests and costs," 28 
U.S.C. § 1332(d)(2); (2) "any member of a class of 
plaintiffs is a citizen of a State different from any 
defendant," id. § 1332(d)(2)(A); and (3) there are 100 
or more members of the proposed plaintiff class, id. 
§ 1332(d)(5)(B). CAFA defines a "class action" as "any 
civil action filed under rule 23 of the Federal Rules of 
Civil Procedure or similar State statute or rule of 
judicial procedure authorizing an action to be brought 
by 1 or more representative persons as a class ac
tion." Id. § 1332(d)(1)(B). 

B. Background. 

The State of West Virginia, by and through its 
Attorney General, commenced this action against the 
Petitioners in the Circuit Court of Boone County, 
West Virginia on August 24, 2009. The State alleges 
in a three-count complaint that the Petitioners vio
lated the West Virginia statute regulating the prac
tice of pharmacy, W. Va. Code § 30-5-12b(g) ("the West 
Virginia Pharmacy Act"), which requires pharmacists 
to fill prescriptions with generic drugs whenever pos
sible and to pass on to the customer the full monetary 
savings from the substitution (Count I). The State 
also alleges that the Petitioners' pricing practices 
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violated the West Virginia Consumer Credit and 
Protection Act, which prohibits "unfair or deceptive" 
trade practices, id. § 46A-6-l04 (Count II), and the 
collection of "excess charges," id. § 46A-7 -lll( 1) 
(Count III). The State of West Virginia seeks injunc
tive relief, restitution, recovery, and disgorgement of 
the alleged overcharges, civil penalties, interest, 
costs, and attorneys' fees. 

The Petitioners removed this action to the U.S. 
District Court for the Southern District of West 
Virginia on September 10, 2009, asserting that the 
action was subject to removal under § 1332(d)(1)(B) 
as a "disguised class action."! App. at 55 (internal 
quotation marks omitted). They argued that the ex
cess charge claim in Count III transformed the State's 
enforcement action into a CAFA class action because 
it sought, inter alia, to recover monies that could be 
refunded to overcharged consumers.2 

1 The Petitioners asserted various other grounds for re
moval that are not relevant to this petition. 

2 Count III asserts a claim under West Virginia Code § 46A-
7-111, which authorizes the Attorney General to bring a civil 
action against a defendant for making or collecting "excess 
charges" and provides that if "an excess charge has been made, 
the court shall order the [defendant] to refund to the consumer 
the amount of the excess charge." W. Va. Code § 46A-7-111(1), 
The district court held that the State asserted the excess charge 
claim under its parens patriae authority, reasoning that Count 
III was "imbued with a 'disgorgement purpose'" that would 
"serve[] as a warning to future violators that they will not long 
profit from consumer fraud" and that "accomplishes the mani
fest public protection purposes of the [West Virginia Consumer 

(Continued on following page) 
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The State timely moved to remand the case to 
the Circuit Court of Boone County. The district court 
remanded the action, holding in relevant part that 
the State's action is not a CAFA "class action by 
another name," as the Petitioners argued, but rather 
a "classic parens patriae action" brought by the State 
to vindicate its quasi-sovereign interests. App. at 53, 
79. The district court explained that in bringing "a 
consumer protection action" against the Petitioners, 
the West Virginia Attorney General was acting as 
"an administrator of the law" independent of the in
terests of individual consumers. [d. at 66, 69 (empha
sis omitted) (internal quotation marks omitted). 

The Petitioners sought permission to appeal the 
district court's remand order pursuant to 28 U.S.C. 
§ 1453(c)(1). The Fourth Circuit granted their petition 
on March 24, 2010, and affirmed the district court's 
order in a published opinion. [d. at L 

Judge Niemeyer's opinion for the Fourth Circuit 
is a "straightforward statutory analysis." [d. at 9. 
CAFA defines a "class action" as "any civil action filed 
under rule 23 of the Federal Rules of Civil Procedure 
or similar State statute or rule of judicial procedure 
authorizing an action to be brought by 1 or more 
representative persons as a class action." 28 U.S.C. 
§ 1332(d)(1)(B). The court observed that Federal Rule 
of Civil Procedure 23 provides that a class action may 

Credit and Protection Act]." App. at 71-73. The excess charge 
claim thereby supports the State's paramount goal of protecting 
its quasi-sovereign interests. 
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exist only if the Rule's criteria for numerosity, com
monality, typicality, and adequacy of representation 
are satisfied. App. at 10. "Without this representative 
nature of the plaintiffs' action and the action's satis
faction of the four criteria stated in Rule 23(a), the 
action is not a class action."g Id. at 10-11. 

The State of West Virginia's action originated 
in state court and "was obviously not commenced 
under Federal Rule of Civil Procedure 23," nor was it 
brought pursuant to. the West Virginia Rule of Civil 
Procedure 23. Accordingly, the Fourth Circuit rea
soned that the action "would be removable only if it 
were filed under a 'similar State statute or rule of 
judicial procedure authorizing an action to be brought 
by 1 or more representative persons as a class ac
tion.'" Id. at 10 (quoting 28 U.S.C. § 1332(d)(1)(B)). 

The court explained: 

[a] state statute or rule is "similar" to Fed
eral Rule of Civil Procedure 23 if it closely 

3 Although Rule 23 requires that all of those requirements 
must be satisfied for an action to be a class action, the Peti
tioners mischaracterize the decision below when they contend 
the Fourth Circuit held that all of Rule 23's requirements must 
be met for an action to be a CAFA class action. See Pet. at 10. 
The Fourth Circuit held that a "'similar' state statute or rule 
need not contain all of the other conditions and administrative 
aspects of Rule 23," but there must at a minimum be adequacy 
of representation such that it is not unfair to bind absent class 
members to the judgment. App. at 11. This requirement stems 
directly from the statutory language defining a class action as a 
"representative" action. 
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resembles Rule 23 or IS like Rule 23 in 
substance or in essentials. See Merriam
Webster's Collegiate Dictionary, 1161 (11th 
ed. 2007). Moreover, as CAFA requires, the 
state statute or rule must resemble or be like 
Rule 23 by "authorizing an action to be 
brought by 1 or more representative persons 
as a class action." 28 U.S.C. § 1332(d)(1)(B) 
(emphasis added). While the statutory defi
nition is, to some degree, circular, Congress 
undoubtedly intended to define "class action" 
in terms of its similarity and close resem
blance to Rule 23. 

Applying the unambiguous statutory definition, 
the Fourth Circuit determined that this case was not 
a CAFA class action but a "statutorily authorized 
action on the State's behalf, asserting claims aris
ing exclusively under state consumer protection 
statutes." [d. at 12. Neither the West Virginia Phar
macy Act nor the West Virginia Consumer Credit and 
Protection Act includes elements "essential" to a class 
action. [d. at 13. The Attorney General does not have 
any of the attributes of a class action plaintiff. See id. 
at 13, 15. Moreover, "neither the Pharmacy Act nor 
the [West Virginia Consumer Credit and Protection 
Act] contains any numerosity, commonality, or typi
cality requirements, all of which are essential to a 
class action." [d. at 14. And those statutes "authorize 
the Attorney General to proceed without providing 
notice to overcharged consumers, which would also be 
essential in a Rule 23 class action seeking monetary 
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damages." Id. The Fourth Circuit therefore rejected 
the Petitioners' assertion that the suit was a "dis
guised [CAFA] class action.',4 Id. at 14-15 (internal 
quotation marks omitted). 

The Petitioners thereafter petitioned the Fourth 
Circuit for rehearing en bane, raising many of the 
same arguments they now reassert in their petition to 
this Court. The Fourth Circuit denied the petition for 
rehearing, noting that "[n]o judge requested a poll 
under Fed. R. App. P. 35."5 Id. at 84. 

--------+--------

REASONS FOR DENYING THE WRIT 

The Petitioners and amici curiae fail to present 
any substantial reason to grant the petition for 
review. There is nothing in the Fourth Circuit's hold
ing that conflicts with decisions by other courts of 
appeals. Moreover, the court of appeals' straightfor
ward statutory analysis does not present an issue of 
exceptional national importance. 

4 The court analogized the Attorney General's role to that of 
a trustee representing beneficiaries, an attorney representing 
clients, or the role of the EEOC or other regulator in bringing an 
action on behalf of a large group or the public, all of which do not 
involve "the type of representation essential to the representa
tion aspect of a class action." App. at 15. "All class actions are 
representative in nature; but not all representative actions are 
necessarily class actions." Id. at 11 n.1 (citing Gen. Tel. Co. of the 
Northwest, Inc. v. EEOC, 446 U.S. 318, 333-34 (1980». 

5 Both the Fourth Circuit and the district court have re
fused to grant a stay of this case while this petition for certiorari 
is pending, signaling their view of its merits vel non. 
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A. The Decision Below Creates No Conflicts 
Among The Courts Of Appeals. 

There is no disagreement among the circuit courts 
over the meaning or application of § 1332(d)(1)(B). 
Only the Fourth and the Ninth Circuits have con
sidered the question presented, and both arrived at 
the same holding. Both circuits consistently applied 
the plain text of § 1332(d)(1)(B) in deciding whether 
a state attorney general's enforcement action not 
brought as a class action nevertheless may be a CAFA 
class action. See Chimei Innolux Corp., _ F.3d at 
_, 2011 WL 4543086, at *3. The decisions are in 
complete accord. 

The Petitioners claim there is a circuit split be
tween the decision below and two Fifth Circuit de
cisions, but both of those decisions easily are 
distinguished because they address an entirely differ
ent question from that posed by the State's action in 
this case. The Louisiana Attorney General's action in 
In re Katrina Canal Litigation Breaches, 524 F.3d 
700, 703-04 (5th Cir. 2008), was filed under a state 
statute expressly authorizing that action to be filed 
as a class action, and unsurprisingly was adjudged to 
be removable under CAFA. And Louisiana ex reI. 
Caldwell v. Allstate Insurance Co., 536 F.3d 418, 430 
(5th Cir. 2008), involved CAFA's definition of a "mass 
action" under § 1332(d)(11)(B), not CAFA's separate 



9 

"class action" provision at issue.6 In fact, the Caldwell 
court explicitly declined to decide whether that suit 
also met the definition of a CAFA class action In 
§ 1332(d)(1)(B). See Caldwell, 536 F.2d at 430. 

In an effort to fabricate a split of authority where 
none exists, the Petitioners and amici also contend 
that the Fourth and Fifth Circuits disagree over how 
to determine whether an action is brought under a 
state's parens patriae authority. The Petitioners' ar
gument is misleading because the parens patriae 
standing doctrine was unnecessary to the Fourth Cir
cuit's holding. The court explained that, while the 
parens patriae analysis in Caldwell is 

6 The proponents of certiorari improperly conflate a CAFA 
"class action" with a CAFA "mass action," two terms that are not 
interchangeable. A CAFA class action is a representative action 
where a named plaintiff who is an adequate representative 
represents a large number of similarly situated people who are 
not named and shares claims typical of those people, while a 
CAFA mass action is not representative in nature, but rather 
requires individual joinder and applies only when 100 or more 
individual plaintiffs propose to try their monetary relief claims 
jointly. Compare 28 U.S.C. § 1332(d)(1)(B) (defming a "class 
action"), with id. § 1332(d)(1l)(B) (defining a "mass action"); see 
In re DirecTV Early Cancellation Litig., 738 F. Supp. 2d 1062, 
1072-73 (C.D. Cal. 2010). A mass action also provides for federal 
jurisdiction only over claims of individual plaintiffs who satisfy 
the statutory $75,000 amount-in-controversy requirement, see 
28 U.S.C. § 1332(d)(1l)(B)(i), and the Petitioners have not dem
onstrated that any individual consumer would satisfy that cri
terion. Indeed, the Petitioners have never claimed that this case 
is a CAFA mass action. For that reason alone, Caldwell, which 
involved only mass actions, is distinguishable. 
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helpful in some respects, it is not a substi
tute for the similarity standard set forth in 
CAFA. We are presented here not with the 
question of whether the instant action is ei
ther a parens patriae action or a CAFA class 
action, but simply whether it is a class ac
tion. And, while we conclude that this action 
is a parens patriae action, based on the 
State's deterrence and consumer protection 
interests, that conclusion is not essential to 
the separate, and more meaningful determi
nation that the action in this case was not 
brought under a procedure "similar" to Rule 
23. 

App. at 13-14 n.2. Amici also attempt to convince the 
Court that the Fourth Circuit's decision conflicts with 
decisions by other courts of appeals concerning the 
canon of statutory construction that grants of re
moval are strictly construed. But the Fourth Circuit 
held that CAFA's language was plain and unambig
uous, and did not use a canon of "strict construction" 
to arrive at its holding. 7 

Finally, the Petitioners attempt to convince the 
Court to grant the petition based on purported dis
agreements among the district courts, but to the 
extent that any disagreements exist, they do not pro
vide a compelling reason to grant certiorari. See S. Ct. 
R. 10. District courts also now have the benefit of the 

7 Indeed, nothing in the Fourth Circuit opinion indicates 
the court relied on any canon of construction in reaching its con
clusion. 
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Fourth and Ninth Circuits' consistent interpretations 
of CAFA - there is no need to grant review to provide 
such guidance. 

B. The Petition Presents No Question Of Ex
ceptional National Importance. 

Certiorari . also should be denied because the 
question presented merely asks the Court to apply 
CAFA's clear and unambiguous language to the facts 
of this case, a task fulfilled by the Fourth Circuit, as 
described above. The Petitioners seek to distract the 
Court· from the straightforward nature of this case by 
reaching outside of CAFA's plain language and urging 
the Court to grant review based on various extra
textual considerations: the identity of counsel for the 
State, claimed congressional intent, and CAFA's con
flicting legislative hi story. 8 But because "the intent of 
Congress is clear and unambiguously expressed by 
the statutory language at issue, that [sh]ould be the 
end of [the Court's] analysis." Zuni v. Pub. Sch. Dist. 
No. 89 v. Dep't of Educ., 550 U.S. 81, 89 (2007); see 

8 In the opinion below, the court stated that the "legislative 
history is hardly probative[,]" noting that the Senate Report 
cited by the Petitioners contains statements "from the same 
Senator and the same page of the Congressional Record [that] 
point in the opposite direction" from the Petitioners' arguments. 
App. at 17. The Petitioners' use of that history is precisely "the 
equivalent of entering a crowded cocktail party and looking over 
the heads of guests for one's friends," Conroy v. Aniskoff, 507 
U.S. 511, 519 (1993) (Scalia, J., concurring), and in any event 
cannot operate to alter clear statutory terms. 
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also, e.g., Schindler Elevator Corp. v. United States ex 
rel. Kirk, _ U.S. _, 131 S. Ct. 1885, 1893 (2011); 
Robinson, v. Shell Oil Co., 519 U.S. 337, 340-41 
(1997); Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 
n.29 (1978). The Petitioners fail to elevate the court of 
appeals' application of unambiguous statutory terms 
to an issue of exceptional national importance. 

--------+--------

CONCLUSION 

Because there are no compelling reasons to grant 
certiorari, the petition should be denied. 
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