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QUESTIONS PRESENTED

This Court first announced its burden shifting
framework for evaluating the constitutionality under
the First Amendment of a dispersal ordinance relating
to adult businesses in its prior plurality opinion in this
matter, Alameda Books et al. v. City of Los Angeles,
535 U.S. 425 (2002).  Under Alameda Books, once a
municipality produces evidence that fairly supports
the municipality’s rationale for its ordinance, the
burden shifts to plaintiffs to cast “direct doubt” on the
government’s rationale, with “actual and convincing”
evidence.  If plaintiffs succeed in casting doubt on a
municipality’s rationale, the burden shifts back to the
municipality to supplement the record with evidence
renewing support for a theory that justifies its
ordinance.

Does this burden shifting framework require
upholding a municipal zoning ordinance which
prohibits the operation of more than one Adult
Entertainment Business at a single location, including
the operation of an Adult Arcade within an Adult
Bookstore, when plaintiffs challenging the regulation
fail, at the summary judgment stage of proceedings, to
produce “actual and convincing” evidence casting
“direct doubt” on the city’s rationale for the regulation?
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LIST OF PARTIES TO PROCEEDING

The caption of this petition contains the names of
all parties to the proceeding in the court whose
judgment is sought to be reviewed.  Supreme Court
Rules 14(b).  

Petitioner, City of Los Angeles (City), is a
governmental entity not required to file a corporate
disclosure statement.  Supreme Court Rules 14(b) and
29.6.
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CITATIONS OF OFFICIAL AND 
UNOFFICIAL REPORTS 

This matter has a long 16 year procedural history.
This Court’s 2002 opinion reversing the prior orders of
the District Court and Ninth Circuit is reported at 535
U.S. 425 (2002).  

The decision of the Ninth Circuit now at issue is
reproduced at Appendix A and reported at 631 F.3d
1031 (9th Cir. 2011).    

The Final Judgment Order of the District Court,
filed March 9, 2009, is reproduced at Appendix B and
is unreported.  The July 16, 2008, District Court order
granting summary judgment for Plaintiffs and denying
summary judgment for Defendant is reproduced at
Appendix C and is unofficially reported at 2008 U.S.
Dist. LEXIS 108860 (C.D. Cal. 2008).  

The June 10, 2005 order of the District Court
finding that an Adult Arcade is not a distinct medium
of expression for which no adequate substitute exists
under Ladue v. Gilleo, 512 U.S. 43 (1994), is
reproduced at Appendix D and is unreported.  The
District Court order setting discovery and dispositive
motion cut-off dates per the parties’ stipulation, filed
May 8, 2006, is reproduced at Appendix F and is
unreported.  The Order of the Ninth Circuit denying
the parties’ respective Petitions for Rehearing and for
Rehearing En Banc, filed May 25, 2011, is reproduced
at Appendix G and is unreported.  



2

STATEMENT OF BASIS FOR JURISDICTION

The Ninth Circuit Court of Appeals entered its
decision on January 28, 2011.  App. A.  The parties
each respectively filed timely petitions for rehearing
and rehearing en banc, which were both denied May
25, 2011.  App. G.  This Petition for Writ of Certiorari
is timely filed within 90 days of that date in
accordance with Rule 13.3 of the Rules of this Court.

Jurisdiction of this Court is invoked under 28
U.S.C. Section 1254(1). 

This case does not question the constitutionality of
any Act of Congress.  No notifications are required by
Rule 29.4(b) or (c).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The First Amendment to the Constitution of the
United States provides in pertinent part:  “Congress
shall make no law . . . abridging the freedom of
speech . . .”

Section 1 of the Fourteenth Amendment to the
Constitution of the United States provides in pertinent
part:  “No State shall . . . deprive any person of life,
liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal
protection of the laws.”

Section 1983 of Title 42 of the United States Code
provides in pertinent part:
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Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any
State . . . subjects, or causes to be subjected, any
citizen of the United States . . . to the
deprivation of any rights, privileges, or
immunities secured by the Constitution and
laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper
proceeding for redress . . .

City of Los Angeles Ordinances 157538 and 151294,
amending and adding, respectively, Section12.70 to the
Los Angeles Municipal Code regulating Adult
Entertainment Business, including Adult Bookstores
and Adult Arcades, are printed in Appendices H and I,
respectively.

STATEMENT OF THE CASE

A. The City’s Adult Entertainment Ordinance
Prohibits the Operation of Multiple Adult
Businesses Within the Same Establishment

Toward the end of the 1960s the City became
concerned with a proliferation of adult-themed
businesses.  Following this Court’s decision regarding
regulations of the location of adult businesses in Young
v. American Mini Theatres, Inc., 429 U.S. 71 (1976),
the Los Angeles City Council authorized studies on the
impact of adult businesses on the community.  App. 3a.

The Police Department prepared a report in 1977
comparing arrests between 1969 and 1975 in
Hollywood, an area where adult entertainment
businesses were concentrated, with those in the rest of
Los Angeles in the same period, and determined that
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crime rates grew at higher rates in Hollywood than in
the City overall.  App. 3a.  The Planning Department
transmitted a similar 1977 study summarizing the
negative effects of the concentration of adult
businesses upon local businesses, the quality of life,
and property values.  App. 28a.  From these reports,
the City Council concluded that concentrations of adult
businesses are associated with increased rates of
prostitution, robbery, assault, and theft in the
surrounding area.

The City enacted Ordinance No. 151294 in 1978
adding a new section to the Los Angeles Municipal
Code (LAMC) Section 12.70 (1977).  App. I.  Section
12.70 defines numerous categories of Adult
Entertainment Businesses.  It defines Adult Arcade as
an “establishment where, for any form of
consideration, one or more motion picture projectors
. . . or similar machines, for viewing by five or fewer
persons each, are used to show [adult-themed films].”
LAMC § 12.70(B)(1).  App. 142a.  It defines Adult
Bookstore as an “establishment which has as a
substantial portion of its stock-in-trade and offers for
sale . . . any one or more of the following: (a) [adult-
themed print media] or (b) [adult] [i]nstruments,
devices or paraphernalia.”  LAMC § 12.70(B)(2).  App.
142a-143a.  

The Ordinance requires that Adult Entertainment
Businesses be geographically separated from sensitive
uses including residential zones, religious institutions,
schools and public parks, and at least 1,000 feet from
one another. LAMC § 12.70(C).  App. 148a.  The
Ordinance thus made it unlawful to operate an Adult
Arcade within 1,000 feet of an Adult Bookstore.
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As originally enacted, the Ordinance did not
explicitly prohibit the operation of more than one
Adult Entertainment Business within the same
establishment.  This oversight opened the possibility
of adult mega-superstores.  App 4a.  The City amended
the Ordinance in 1983 to remedy the oversight by
enacting Ordinance No. 157538.  App. H.  This
Ordinance amended Section 12.70(C) to provide that
no two Adult Entertainment Businesses may operate
at the same location, and added Section 12.70(B)(17),
which clarified that each Adult Entertainment
Business as defined in the Ordinance “constitute[s] a
separate adult entertainment business even if
operated in conjunction with another adult
entertainment business at the same establishment.”
App. 134a.  Thus, beginning in 1983, the LAMC
effectively prohibited the operation of more than one
Adult Entertainment Business at a single location,
including the operation of an Adult Arcade within an
Adult Bookstore.

The Ordinance as amended is part of a
comprehensive set of zoning ordinances intended by
the City to protect the general welfare of the City as a
whole.  The Ordinance is not limited to Adult Arcades,
but rather applies to all Adult Entertainment
Businesses.  It does not ban Adult Arcades, but rather
regulates location.  It does not prohibit anyone from
opening or operating an Adult Arcade in conjunction
with any lawful non-adult business, including, for
example and not by limitation, a non-adult bookstore,
movie theater, video-arcade, hotel, bar, laundromat, or
other form of non-adult business.  App. H and I.
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B. The Two Respondents Operate Multiple
Adult Businesses Within the Same
Establishment

Alameda Books, Inc. and Highland Books, Inc.
(Alameda Books and Highland Books) opened for
business in 1991 and 1993, eight and ten years
respectively after the effective date of the amended
Ordinance.  Both businesses sell adult print and film
media, and both feature Adult Arcades where
customers view adult film media for a fee.  Both
Alameda Books and Highland Books, therefore, were
and are Adult Bookstores containing an Adult Arcade
as defined by the LAMC.  From the day they began
operating as combined adult retail and arcade
establishments, both businesses operated in violation
of LAMC Section 12.70.  App. 5a.  

C. This Court’s 2002 Opinion Reversed
Summary Judgment For Alameda Books
and Highland Books; Concluded the City
Had Complied With the Evidentiary
Requirement In Renton; and Announced a
Burden Shifting Framework Placing the
Burden Upon Plaintiffs To Submit “Actual
And Convincing Evidence” Casting “Direct
Doubt” Upon the Ordinance

Alameda Books and Highland Books filed this
action on November 16, 1995.  By Order entered May
28, 1998, the District Court granted Alameda Books
and Highland Books summary judgment, finding that
the City’s 1977 study did not support the ordinance
because the study addressed concentration of adult
businesses in a specific geographic area, rather than a
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concentration of activities within a single
establishment.  App. 6a.

The City appealed the District Court Order to the
Ninth Circuit Court of Appeals, and on July 27, 2000,
the Ninth Circuit affirmed, finding the City failed to
present evidence upon which it could reasonably rely
to demonstrate a link between the regulation
prohibiting more than one adult business in the same
building, on the one hand, and increased crime, on the
other.  Alameda Books et al. v. City of Los Angeles, 222
F.3d 719 (9th Cir. 2000). 

On May 13, 2002, this Court, in a plurality
decision, reversed the Ninth Circuit and held that the
regulation survives summary judgment.  Prior to
Alameda Books, the test for the constitutionality under
the First Amendment of a dispersal ordinance relating
to adult businesses was that prescribed by this Court
in Renton v. Playtime Theatres, Inc., 475 U.S. 41
(1986).  Under Renton, the Court must determine
whether the regulation is a complete ban on protected
expression.  If not a complete ban, the Court must then
determine whether the government’s purpose in
enacting the provision is the amelioration of secondary
effects.  Renton at 47.  If so, the regulation is subject to
intermediate scrutiny, and we must ask whether the
provision is designed to serve a substantial
government interest, and whether reasonable
alternative avenues of communication remain
available.  Renton at 46-47.  

In Renton, the District Court granted summary
judgment upholding a municipal ordinance that
prohibited adult motion picture theaters from locating
within 1,000 feet of specified sensitive uses, finding
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that the predominate concerns of the city were with
the secondary effects of adult theaters on the
surrounding community and not with the content of
adult films themselves.  The Ninth Circuit reversed,
holding that the ordinance constituted a substantial
restriction on First Amendment interests and
remanded the case for trial, finding that the city’s
reliance upon studies in other jurisdictions rather than
in the City of Renton itself raised a triable issue of
material fact about the validity of the legislation.  The
Supreme Court reversed the Ninth Circuit, held the
city had met its evidentiary burden and reinstated
summary judgment for the city.  This Court explained
in Renton:

The appropriate inquiry in this case, then, is
whether the Renton ordinance is designed to
serve a substantial governmental interest and
allows for reasonable alternative avenues of
communication.  See Community for Creative
NonViolence, 468 U.S. at 468 U. S. 293;
International Society for Krishna Consciousness,
452 U.S. at 452 U. S. 649, 452 U. S. 654.  It is
clear that the ordinance meets such a standard.
As a majority of this Court recognized in
American Mini Theatres, a City’s “interest in
attempting to preserve the quality of urban life
is one that must be accorded high respect.”  427
U.S. at 427 U. S. 71 (plurality opinion);  see id.
at 427 U. S. 80 (POWELL, J., concurring) (“Nor
is there doubt that the interests furthered by
this ordinance are both important and
substantial”).  Exactly the same vital
governmental interests are at stake here.

The Court of Appeals ruled, however, that,
because the Renton ordinance was enacted
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without the benefit of studies specifically
relating to “the particular problems or needs of
Renton,” the city’s justifications for the
ordinance were “conclusory and speculative.”
748 F.2d at 537.  We think the Court of Appeals
imposed on the city an unnecessarily rigid
burden of proof. 

* * *
“It is not our function to appraise the

wisdom of [the city’s] decision to require adult
theaters to be separated, rather than
concentrated in the same areas. . . . [T]he city
must be allowed a reasonable opportunity to
experiment with solutions to admittedly serious
problems.”  American Mini Theatres, 427 U.S.
at 427 U. S. 71 (plurality opinion).

Renton at 50 and 52.

This Court’s Alameda Books plurality clarified the
“substantial government interest” standard of the
third step of Renton, by prescribing a burden-shifting
framework.  This Court explained:  

The municipality’s evidence must fairly support
the municipality’s rationale for its ordinance.  If
plaintiffs fail to cast direct doubt on the
government’s rationale, either by demonstrating
that the municipality’s evidence does not
support its rationale or by furnishing evidence
that disputes the municipality’s factual
findings, the municipality meets the standard
set forth in Renton.  If plaintiffs succeed in
casting doubt on a municipality’s rationale in
either manner, the burden shifts back to the
municipality to supplement the record with
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evidence renewing support for a theory that
justifies its ordinance.  

Alameda Books, 535 U.S. at 438-39.

Justice Kennedy, in his concurrence, stated that
“the central holding of Renton is sound”.  Alameda
Books at 448.  Justice Kennedy thereafter stated that
a city “may not assert that it will reduce secondary
effects by reducing speech in the same proportion.”
Alameda Books at 449 (Kennedy, J., concurring).
Justice Kennedy went on to elucidate what this means
for the present dispersal statute.  He stated, that the
“premise, therefore, must be that businesses--even
those that have always been under one roof--will for
the most part disperse rather than shut down….  The
claim, therefore, must be that this ordinance will cause
two businesses to split rather than one to close, that
the quantity of speech will be substantially
undiminished, and that total secondary effects will be
significantly reduced.”  Alameda Books at 451
(Kennedy, J., concurring).

Alameda Books held that the City could reasonably
rely upon its study to support the inference that a
concentration of adult operations within a single adult
establishment produced greater levels of criminal
activity while leaving the quantity of speech
substantially undiminished.  This Court so held
notwithstanding that the City’s study treated
combination adult bookstore/arcades as single
establishments and did not address the effect of any
separate-standing adult bookstore or arcade, Alameda
Books, 535 U.S. at 436 (Alameda Books).  It placed the
burden upon plaintiffs to submit “actual and
convincing evidence” casting “direct doubt” upon the
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City’s findings and premise for its ordinance.  Alameda
Books at 438, 439 (Plurality) and 451 (Kennedy, J.,
concurring).  

This Court held that at that stage of the litigation,
the City had complied with the evidentiary
requirement in Renton, which awarded summary
judgment for the city.  Alameda Books at 439.  Based
upon the early stage of proceedings, this Court
remanded the matter for further proceedings.  This
Court in 2002, explained:  

This case is at a very early stage in this process.
It arrives on a summary judgment motion by
respondents defended only by complaints that
the 1977 study fails to prove that the city’s
justification for its ordinance is necessarily
correct.  Therefore, we conclude that the city, at
this stage of the litigation, has complied with
the evidentiary requirement in Renton.  

Alameda Books at 439.

D. On Remand, the Ninth Circuit Held That
Justice Kennedy’s Concurrence In
Alameda Books Compels a Trial On the
Validity of the Legislation, Based Solely
Upon Anecdotal Ipse Dixit Testimony That
a Hypothetical Stand-Alone Adult Arcade
Cannot Exist

(1) Proceedings In the District Court On
Remand

In late 2002 and early 2003, on remand to the
District Court, the parties stipulated to defer discovery
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and final dispositive briefing pending disposition of
three cases then pending in the Ninth Circuit
regarding interpretation and application of the
standards annunciated in Alameda Books.  App. 78a-
90a.  On July 28, 2003, the Ninth Circuit decided two
of the three cases in a consolidated opinion Center for
Fair Pub. Policy v. Maricopa County, 336 F.3d 1153,
1168 (9th Cir. 2003).  On September 27, 2004, the
Ninth Circuit filed its decision in the third case,
Dream Palace v. County of Maricopa, 384 F.3d 990
1016 (9th Cir. 2004). 

On June 10, 2005, following disposition of the three
relevant cases then pending in the Ninth Circuit, and
following briefing regarding the standards
annunciated in Alameda Books and its application and
implementation, this Court issued an extensive
interlocutory Order framing the issues remaining to be
litigated.  App. D.  That Order also finds, inter alia,
that an Adult Arcade is not a distinct medium of
expression for which no adequate substitute exists
under Ladue v. Gilleo, 512 U.S. 43. App. 106a-108a.  

On May 2, 2006, at the direction of the District
Court, the parties filed a Joint Status Report
proposing deadlines for discovery and dispositive
motions.  App. E.  Based upon the then anticipated
need for substantial time for discovery and preparation
of dispositive motions, the parties agreed to a
discovery cut-off date nearly two years thereafter, on
March 3, 2008, with hearings on dispositive motions
required to be set in May 2008.  App. 114a-115a.  On
May 8, 2006, the District Court filed a minute order
adopting the dates proposed by the parties in their
2006 Joint Status Report.  App. F.  During the
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following two year, the completed discovery and timely
filed respective cross-summary judgment motions.  

On July 16, 2008, the District Court filed an order
granting Summary Judgment for Alameda Books and
Highland Books and denying Summary Judgment for
the City.  App. C.  In the Order the District Court
found that Alameda Books and Highland Books
succeeded in casting “direct doubt” upon the City’s
rationale for its ordinance based solely upon anecdotal
ipse dixit declarations by William Andrus, the vice-
president of the entity that now purportedly owns
Alameda Books and Highland Books, and by Rick
Hinckley, the person who installed arcades at these
business, that a hypothetical stand-alone Adult Arcade
could not be profitable and that they were not aware of
any stand-alone Adult Arcade ever existing.  App. 59a-
62a.  The District Court held the City’s ordinance is
unconstitutional as a matter of law.  App. 69a-70a.

(2) Proceedings In the Ninth Circuit On
Remand

On January 28, 2011, the Ninth Circuit reversed
the District Court’s summary judgment for Alameda
Books and Highland Books.  App. A.  The Ninth
Circuit applied Renton, 475 U.S. 41, as purportedly
modified by Alameda Books.  As explained by the
Ninth Circuit:  

Justice Kennedy’s concurrence slightly modifies
this burden-shifting framework by narrowing
the universe of allowable municipal rationales
to support an ordinance.  In particular, “[a] city
may not assert that it will reduce secondary
effects by reducing speech in the same
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proportion.”  Alameda Books, 535 U.S. at 449
(Kennedy, J., concurring).  Justice Kennedy
went on to elucidate what this means for the
present dispersal statute: “The claim . . . must
be that [the] ordinance will cause two
businesses to split rather than one to close, that
the quantity of speech will be substantially
undiminished, and that total secondary effects
will be significantly reduced.”  Id. at 451.

631 F.3d at 1040-1041; App.16a-17a.

The Ninth Circuit, applying this burden shifting
framework, found that the anecdotal ipse dixit by
Alameda Books and Highland Books that a
hypothetical stand-alone Adult Arcade could not exist,
was not “actual and convincing” enough to invalidate
the regulation.  App. 20a.  As the Ninth Circuit
explained:  

Here, the extent to which the Andrus and
Hinckley declarations are “convincing” is
diminished by their obvious self-interest: one
declarant is the vice-president of a party to this
litigation, and the other is the president of a
Southern California company that installs adult
arcades, including those owned by the plaintiff.
The content of the declarations strikes us as
plausible, but the sources are necessarily
suspect.

Moreover, as the City has argued, the
Andrus and Hinckley declarations actually
establish very little.  Neither declarant offers
any empirical data in support of his conclusion.
Their testimony amounts to a conclusory
assertion that they work in the industry, and
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we should take them at their word that adult
arcades could not survive as stand-alone
businesses because they would be perceived as
too “seedy.”  We do not see any support, other
than the ipse dixit of the declarants, for the
asserted relationship between the seediness of
an adult entertainment venue and its ability to
stay in business. This lack of substantiation is
more problematic when viewed in the context of
the arcades’ profitability, as demonstrated in
Vanita Spaulding’s financial analysis. The
Spaulding analysis showed the arcades to be
profitable in their present forms, a relevant step
in a more in-depth examination of their
performance in isolation.  App. 21a-22a.

The Ninth Circuit found that the “facts of this
resilient case are not in dispute.”  App. 3a.
Notwithstanding, this finding, and the finding that the
anecdotal ipse dixit by Alameda Books and Highland
Books was not “actual and convincing” enough to
invalidate the regulation, the Ninth Circuit remanded
the case for trial regarding the validity of the
regulation.  App. 22a.  

The only substantive difference in the record as
construed by this Court in 2002, and by the Ninth
Circuit in 2011, is the addition of ipse dixit by Alameda
Books and Highland Books that a hypothetical stand-
alone Adult Arcade cannot exist.

The Ninth Circuit stated that it declined to uphold
the ordinance based upon the need to resolve an
“important public issue”.  It stated:  “Although the
parties submitted cross-motions for summary
judgment, this does not preclude us from finding that
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the case cannot be adjudicated without a trial.  See
United States v. Fred A. Arnold, Inc., 573 F.2d 605,
606 (9th Cir. 1978).  We feel all the less obliged to
provide for summary adjudication given the important
public issues involved in the case.”  App. 22a.
However, the Ninth Circuit failed to identify any
important public issue which would be addressed or
resolved upon remand; nor had any of the parties to
the case asserted such a basis for remand.  

To the contrary, as explained below, it is the Ninth
Circuit remand and concomitant failure to uphold the
ordinance, which exacerbate a conflict between the
various court of appeals regarding application of these
standards in Alameda Books, and effectively decide
important questions of federal law that have not been,
but should be, settled by this court regarding: (1)
whether the burden shifting framework announced by
the Alameda Books plurality requires summary
judgment upholding the validity of a municipal zoning
ordinance regulating adult entertainment businesses
when the business challenging the regulation fails to
meet their burden of proof by producing “actual and
convincing” evidence casting “direct doubt” upon the
regulation; and (2) whether Justice Kennedy’s
Concurrence in Alameda Books requires municipalities
to litigate the economic viability of each business
model impacted by adult zoning regulations?
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REASONS FOR GRANTING THE WRIT

A. Review By This Court Is Necessary To
Resolve a Conflict Between the Various
Courts of Appeals Regarding Application
of the Standards In Alameda Books

At least three other Circuits have interpreted
Alameda Books as requiring summary judgment for
the government where those challenging the
regulations fail to met the standards in Alameda
Books.  The decision of the Ninth Circuit thus conflicts
with authority of the Fifth, Seventh, and Eleventh
Circuits.  

The Fifth Circuit, in Fantasy Ranch, Inc. v. City of
Arlington, 459 F.3d 546, 561 (5th Cir. 2006), held that
testimony by plaintiff’s expert showing no arrests,
citations, or police calls at any of the city’s adult
cabarets for one year preceding the summary
judgment hearing failed to cast doubt under Alameda
Books upon the city’s rationale for its legislation and
evidence, demonstrating a connection between dancer-
patron touching and negative secondary effects, and
thus “plainly insufficient to preclude summary
judgment” for the city.

The Seventh Circuit, in G.M. Enterprises v. Town
of St. Joseph, 350 F.3d 631, 639-640 (7th Cir. 2003),
upheld an alcohol ban at adult businesses, finding
plaintiff’s evidence contradicting the town’s evidence,
which demonstrated a correlation between sexually
oriented businesses and negative secondary effects,
insufficient under Alameda Books to preclude
summary judgment for the town.  It stated:  
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Alameda Books does not require a court to re-
weigh the evidence considered by a legislative
body, nor does it empower a court to substitute
its judgment in regards to whether a regulation
will best serve a community, so long as the
regulatory body has satisfied the Renton
requirement that it consider evidence
“reasonably believed to be relevant to the
problem” addressed. 

G.M. Enterprises at 639.

The Eleventh Circuit in Daytona Grand, Inc. v. City
of Daytona Beach, Fla., 490 F.3d 860, 881 (11th Cir.
2007), among other rulings, similarly affirmed
summary judgment upholding an ordinance
prohibiting nudity in establishments that serve
alcohol, notwithstanding plaintiff’s claim that the
evidence relied upon by the City was anecdotal rather
than empirical.  The Eleventh Circuit specifically
noted that it did not read Alameda Books as raising
the evidentiary bar required to support municipal
zoning ordinances of adult entertainment businesses.
Daytona Grand at 880.  

In comparison, the decision of the Ninth Circuit
here is in accord with the standard applied by the
Tenth Circuit in Abilene Retail # 30, Inc. v. Bd. of
Comm’rs, 492 F.3d 1164 (10th Cir. 2007).  Abilene
Retail concerned a challenge to a regulation limiting
the location and hours of operation of adult businesses.
The District Court granted summary judgment in
favor of defendant board of commissioners, ruling it
had properly relied upon prior secondary effects
studies and case law to support an inference about the
casual relation between adult businesses and crime.
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The Tenth Circuit reversed the summary judgment for
defendant board of commissioners and remanded the
matter for trial.  The Tenth Circuit found that
County’s evidence did not reasonably support an
inference about the casual relation between adult
businesses and crime, and that plaintiff’s evidence
demonstrated that the County’s evidence cast direct
doubt on -- and did not support the rational underlying
-- the ordinance.  Abilene Retail at 1175-1176 and
1185-1187.  The Tenth Circuit explicitly acknowledged
it was declining to follow the more deferential
standard of review applicable in the Fifth Circuit.  “[A
contrary holding] would require complete deference to
a local government’s reliance on prepackaged
secondary effects studies from other jurisdictions to
regulate any single sexually oriented business, of any
type, located in any setting.  We decline to adopt the
reasoning of the 5th Circuit  on this point.…”  Abilene
Retail at 1175 and fn 10.

The Tenth Circuit thereafter denied further en
banc review in Abilene Retail # 30, Inc. v. Bd. of
Comm’rs, 508 F.3d 958, 959-960 (10th Cir. 2007).  The
dissent in that published opinion recognizes the split
in the Circuits and that the standard applied by the
Tenth Circuit is a major outlier, stating as follows: 

Legally, the significance of this case is
illustrated by the fact that it opens not one, but
two, splits with our sister circuits on important
questions of law concerning the amount of
judicial deference due legislative judgments.
First, the panel opinion sets a new and much
higher burden for municipalities under
Alameda Books Step 1 than has any other
circuit court, and in the process creates a circuit
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split with the Fifth Circuit.  [citation.]  Second,
unlike our sister circuits which afford
substantially more judicial deference to
legislative judgments, the concurrence’s
treatment of Alameda Books Steps 2 and 3
effectively allows a jury to “veto” legislation
whenever it concludes, by a preponderance of
the evidence (that is, >/= 50.0001%), that the
legislature’s chosen path is erroneous.  Compare
Concurrence Parts II & III with Daytona Grand,
Inc. v. City of Daytona Beach, Fla., 490 F.3d
860, 881 (11th Cir. 2007), G.M. Enters., Inc. v.
Town of St. Joseph, Wisc., 350 F.3d 631, 639
(7th Cir. 2003), Gammoh v. City of La Habra,
395 F.3d 1114, 1126 (9th Cir. 2005), and
Fantasy Ranch, 459 F.3d at 561.  Such a holding
also arguably renders Alameda Books Step 1
superfluous (why bother asking if the
legislature’s evidence was merely rationally
related to its enactment when a jury can reject
that enactment with a finding that a
preponderance of the evidence does not support
it?). 

Abilene Retail # 30, 508 F.3d at 959-960. 

Resolution by this Court is thus necessary to
resolve a conflict between the various courts of appeals
which have interpreted this Court’s prior decision in
this case. 



21

B. The Ninth Circuit’s Failure To Uphold the
Ordinance Effectively Decides Important
Questions of Federal Law That Have Not
Been, But Should Be, Settled By This Court

(1) Whether the Burden Shifting
Framework Announced By the
Alameda Books Plurality Should Be
Fully Triggered at the Summary
Judgment Stage

This Court held in 2002, that at that stage of the
litigation, the City had complied with the evidentiary
requirement in Renton.  Alameda Books at 439.  In
Renton, this Court reversed the Ninth Circuit, held the
City had met its evidentiary burden and reinstated
summary judgment for the City.  Renton at 50-52.
This Court nonetheless remanded the matter in 2002
based upon the then early stage of the proceedings.
Alameda Books at 439.

The only substantive difference in the record as
construed by this Court in 2002, and by the Ninth
Circuit in 2011, is the addition of anecdotal ipse dixit
by that a hypothetical stand-alone Adult Arcade
cannot exist by itself.  App. 59a-62a.  The Ninth
Circuit found this anecdotal ipse dixit  was not “actual
and convincing” enough to invalidate the regulation.
App. 20a.  It nonetheless remanded the matter for
trial.  The Ninth Circuit remand under these facts has
thus brought to fore the new legal issue of  whether
the burden upon an adult business to challenge
legislation by “actual and convincing evidence” should
be fully triggered at the summary judgment stage. 
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It makes substantial sense from a public policy
standpoint to trigger the burden shifting framework at
the summary judgment stage for several reasons.
Resolution at this stage will save a great deal of party
and judicial resources and will still allow adult
business owner defendants ample opportunity to
defend themselves by producing “actual and
convincing evidence” during a summary judgment
proceeding.  Since the summary judgment procedures
fully allow an adult business ample opportunity to
introduce “actual and convincing evidence” into the
record, they should not be allowed, after failing to
produce such evidence, to go to trial on the same issue.
Allowing cities to be dragged into trial to defend
legislation in the absence of “actual and convincing”
evidence questioning that legislation will naturally
diminish the incentive of cities to pass these kinds of
laws.  It will also overly burden municipal and federal
coffers when governments are required to defend, and
courts are required to hold, full blown trials on the
validity of legislation without “actual and convincing”
evidence questioning that legislation.

The Ninth Circuit’s treatment of Alameda Books
thus allows a judge or jury to “veto” legislation and
renders Alameda Books superfluous.  Alameda Books
and Highland Books should not be entitled to a third
bite to marshal evidence; nor should the District
Court, now twice reversed, be entitled to a third
opportunity to opine on the legislation.  

If allowed to stand, the Ninth Circuit’s opinion will
also cause an avalanche of new litigation by forcing
trial on the validity of adult zoning regulations in the
absence of “actual and convincing” evidence casting
“direct doubt” on the legislation.  Adult businesses
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commonly defend against summary judgment motions
seeking to uphold legislation by submitting cursory
unsupported statements seeking to create a triable
issue of material fact.  The law should not allow self-
serving ipse dixit regarding hypothetical issues to
defeat summary judgment.  It is highly important for
most communities to be able to reasonably regulate
adult businesses.  Therefore, public policy dictates that
there be an expedient mechanism for deciding whether
regulations in this arena are lawful or not.  A
summary judgment motion is a proper vehicle to
address such issue.  

Legislation cannot and should not be subject to
potential judicial veto based upon scant self-serving
testimony.  The application of Alameda Books by the
Ninth Circuit thus effectively decides an  important
question of federal law that has not been, but should
be, settled by this Court regarding whether the burden
shifting framework in Alameda Books should be fully
triggered at the summary judgment stage.

(2) Whether Justice Kennedy’s
Concurrence In Alameda Books
Requires Municipalities To Litigate
the Potential Economic Viability of
Each Business Model Impacted By
Adult Zoning Regulations

This Court held in 2002, that at that stage of the
litigation, the City had complied with the evidentiary
requirement in Renton.  Alameda Books at 439.  In
Renton, this Court reversed the Ninth Circuit, held the
city had met its evidentiary burden and reinstated
summary judgment for the city.  Renton at 50-52.
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The only substantive difference in the record as
construed by this Court in 2002, and by the Ninth
Circuit in 2011, is the addition of anecdotal ipse dixit
that a hypothetical stand-alone Adult Arcade cannot
not exist by itself.  App. 59a-62a.  The Ninth Circuit’s
reliance upon this testimony here resulted in a remand
for trial based entirely upon Justice Kennedy’s
concurrence in Alameda Books.  Justice Kennedy’s
concurrence states, on the one hand, that the City’s
premise must be “that businesses--even those that
have always been under one roof--will for the most
part disperse rather than shut down.”  Alameda Books
at 452.  His concurrence provides, on the other hand,
that the relevant issue is the effect of the regulation
upon the “quantity of speech”.  Alameda Books at 451.
He does not state that the issue is the effect of the
regulation upon “Adult Arcades as free-standing
units.”  He does not state that the City’s premise must
be that the regulation must allow Adult Arcades to
remain economically viable as free-standing units.  He
does state he intended to precipitate a sea of change in
this area of First Amendment law because he insisted,
agreeing with the four justices joining in the plurality
opinion, that “the central holding of Renton is sound”.
Alameda at 448.

The Ninth Circuit remand under these facts has
thus brought to fore the new legal issue of whether
Justice Kennedy’s concurrence in Alameda Books
requires municipalities to litigate the potential
economic viability of each business model impacted by
adult zoning regulations.  

If allowed to stand, the Ninth Circuit’s opinion will
cause an avalanche of new litigation by forcing
municipalities to litigate the hypothetical viability of
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1 The decline in Adult Arcades since the 1970s has been caused by
technological innovations and the ability of consumers to view
sexually explicit materials through new and less expensive
preferred outlets including DVD/VHS rentals, pay-per-view, video-
on-demand services, and online internet file sharing.  App. 64a-
65a.  

every distinct business model involved in First
Amendment activities, no matter how arcane or
outdated,1 based solely upon self-serving testimony by
plaintiffs that they have never known the type of
speech involved to exist in any form other than
plaintiff’s currently existing business model.  

As stated above, adult businesses commonly defend
against summary judgment motions with cursory
unsupported statements seeking to create a triable
issue of material fact.  The law should not allow self-
serving ipse dixit regarding hypothetical businesses to
defeat summary judgment.
  

This public policy issue is particularly
demonstrated by the facts of this case, and by the
Ninth Circuit’s application of Justice Kennedy’s
concurrence and focus upon the viability of a
hypothetical stand-alone Adult Arcade.  This focus
violates this Court’s pre-Alameda Books directions to
the Ninth Circuit in Renton, 475 U.S. 41; and City
Council v. Taxpayers for Vincent, 466 U.S. 789 (1984).
These cases hold that absent a distinct medium of
communication for which no adequate substitute
exists, municipalities are not required to guarantee the
economic viability of plaintiffs’ first choice business
model or avenue of communication.  In these cases this
Court reinstated summary judgments upholding adult
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zoning regulations, notwithstanding alleged economic
impacts of the regulations upon speech.  

In Renton, this Court reversed the Ninth Circuit,
thereby reinstating the District Court summary
judgment upholding a municipal zoning ordinance
restricting adult theaters from locating within 1,000
feet of specified sensitive uses.  This Court rejected
plaintiff’s contention that it could not locate a
commercially viable site for its adult theater,
reasoning that the ordinance did not ban adult
theaters altogether but merely provided where such
theaters could locate and was therefore a form of time,
place, and manner regulation.  “‘The inquiry for First
Amendment purposes is not concerned with economic
impact[; rather, it looks only to the effect of this
ordinance upon freedom of expression.][citing
American Mini Theatres, Inc., 429 U.S. at 78].”
Renton at 54.

In Taxpayers for Vincent, this Court reversed the
Ninth Circuit, which had reversed the District Court
summary judgment for the city, and found a
prohibition against signs on public property, which
prohibited plaintiff from posting election signs,
constitutional, based upon plaintiff’s ability to promote
the same message by distributing literature.  “To the
extent that the posting of signs on public property has
advantages over these forms of expression [citation]
there is no reason to believe that these same
advantages cannot be obtained through other means.”
 Taxpayers for Vincent at 812

The application of Alameda Books by the Ninth
Circuit thus ordinance effectively decides an important
question of federal law that has not been, but should
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be, settled by this Court regarding whether Justice
Kennedy’s concurrence in Alameda Books requires
municipalities to litigate the economic potential
viability of each business model impacted by adult
zoning regulations.

CONCLUSION

The Ninth Circuit’s treatment of Alameda Books
fails to uphold the City’s adult business zoning
legislation where those challenging the legislation
have failed to meet the standards in Alameda Books.
At least three other Circuits have interpreted Alameda
Books to the contrary, as requiring summary judgment
for the government where those challenging the
regulations fail to met the standards in Alameda
Books.  Review by this court is necessary to resolve a
conflict between the various courts of appeals
regarding application of Alameda Books.

The Ninth Circuit opinion also effectively decides
important questions of federal law that have not been,
but should be, settled by this court regarding whether
the burden shifting framework announced by the
plurality in Alameda Books should be fully triggered at
the summary judgment stage, and whether Justice
Kennedy’s concurrence in Alameda Books requires
municipalities to litigate the potential economic
viability of each business model impacted by adult
zoning regulations.  

The City’s legislative enactments are entitled to
deference as those of a separate branch of government
and should not be subject to potential judicial veto
based upon anecdotal conjecture about the viability of
a hypothetical non-existent business model.  These
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issues are important and the conflicts go to the very
essence of this Court’s jurisprudence permitting local
government to effectively regulate the adverse
secondary impacts of sexually explicit businesses
through zoning.  The City respectfully submits that
further consideration by this Court is required to
resolve these significant issues and conflicts by means
of this petition for writ of certiorari. 

Date:  August 23, 2011

Respectfully submitted,

Carmen A. Trutanich,
City Attorney

Steven N. Blau,
Deputy City Attorney, 
Counsel of Record

700 City Hall East
200 North Main Street
Los Angeles, California 90012-4130
Telephone: 213.978.8244
Facsimile: 213.978.8214
E-mail: steve.blau@lacity.org
Attorneys for Petitioner
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OPINION

CUDAHY, Circuit Judge:

The issue in this case is the district court’s grant of
summary judgment against the City of Los Angeles on
the grounds that the City’s Ordinance for the dispersal
of adult entertainment businesses violates the First
Amendment. We reverse. The district court erred by
granting summary judgment on the issue whether the
plaintiffs had presented “actual and convincing”
evidence “casting doubt” on the City’s rationale for its
Ordinance.
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1 Consistent with prior opinions in this litigation, we adopt the
linguistic convention of the City Ordinance when discussing the
subject matter the Ordinance regulates. 

I. Facts and Procedural History

The facts of this resilient case are not in dispute.
Toward the end of the 1960’s the City of Los Angeles
(City), defendant-appellant, became concerned with a
perceived proliferation of adult-themed1 businesses.
Acting on that concern, the City directed the Los
Angeles Police Department to study the effects of
concentrations of adult businesses on crime in the
surrounding areas.

The Police Department (L.A.P.D.) report compared
arrests between 1969 and 1975 in Hollywood, an area
where adult entertainment businesses are
concentrated, with those in the rest of Los Angeles in
the same period. The L.A.P.D. determined that crime
rates grew at higher rates in Hollywood. For instance,
“every Part I crime [including homicide, rape,
aggravated assault and robbery] committed against a
person, not against property, increased at a higher
rate in [the] Hollywood Area than in the City-wide
total.” In addition, “[p]rostitution arrests increased at
a rate 15 times greater than the City average,” and
“pandering arrests in [the] Hollywood Area increased
by 475.0 percent.” From the L.A.P.D. data, the City
concluded that concentrations of adult businesses are
associated with increased rates of prostitution,
robbery, assault and theft in the surrounding area.

In 1978, the City enacted an Ordinance, Ordinance
No. 151,294, adding a new section to the Los Angeles
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Municipal Code, L.A.M.C. § 12.70 (1977). Section 12.70
defined numerous categories of “adult entertainment
businesses,” and required that they be geographically
dispersed. Specifically, no two adult entertainment
businesses could be located within 1,000 feet of one
another. L.A.M.C. § 12.70(C).

Of importance for this case, the Ordinance defined
“Adult Arcade” as an “establishment where, for any
form of consideration, one or more motion picture
projectors . . . or similar machines, for viewing by five
or fewer persons each, are used to show [adult-themed
films].” L.A.M.C. § 12.70(B)(1). An “Adult Bookstore”
was defined as an “establishment which has as a
substantial portion of its stock-in-trade and offers for
sale . . . any one or more of the following: (a)
[adult-themed print media] or (b) [adult]
[i]nstruments, devices or paraphernalia.” Id.
§ 12.70(B)(2). Pursuant to the 1978 Ordinance, then, it
was unlawful to operate an adult arcade within 1,000
feet of an adult bookstore.

A problem arose for the City when it realized that
the Ordinance did not explicitly prohibit the operation
of an adult arcade and an adult bookstore within the
same establishment. Therefore, in 1983 the City
enacted Ordinance No. 157,538, amending the
language of the existing ordinance to remedy this
oversight. Specifically, L.A.M.C. § 12.70(C) was
amended to provide that no two adult entertainment
businesses could operate at the same location. In
addition, the 1983 amendments added L.A.M.C.
§ 12.70(B)(17), which clarifies that each adult
entertainment business as defined in the Ordinance
“constitute[s] a separate adult entertainment
business[ ] even if operated in conjunction with
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2 The two plaintiffs were merged in 2002 into a single corporation,
Beverly Books, Inc., which operates the two stores. To be
consistent with the designations used throughout this prolonged
litigation, we shall continue to refer to the plaintiffs as Alameda
Books and Highland Books. See Fed. R. Civ. P. 25(c). 

3 The U.S. District Court for the Central District of California
enjoined the enforcement of the amended Ordinance in connection
with litigation involving another adult entertainment business.
See Topanga Press, Inc. v. City of Los Angeles, 989 F.2d 1524, 1526
(9th Cir. 1993), cert. denied, 511 U.S. 1030 (1994). A settlement
following the Topanga Press litigation included a permanent
injunction against the enforcement of the Ordinance against the
Topanga Press plaintiffs. The City settled with additional adult
entertainment business defendants in 1995, before the present
case began. 

another adult entertainment business at the same
establishment.” Thus, beginning in 1983, the L.A.M.C.
unambiguously prohibited the operation of an adult
arcade within an adult bookstore.

Plaintiffs Alameda Books and Highland Books
opened for business in 1991 and 1993, respectively.2

Both businesses sell adult print media and videotapes,
and both feature adult arcades where customers can
view videotapes for a fee. Therefore, both Alameda
Books and Highland Books were and are adult
bookstores containing an adult arcade, as defined by
the L.A.M.C. From the day they began operating as
combined adult retail and arcade establishments, then,
both businesses operated in violation of L.A.M.C.
§ 12.70. This fact is uncontested.

Although their businesses were unlawful, the
plaintiffs operated without government interference
for several years.3 On March 15 of 1995, a city
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inspector informed both parties that they were
violating the Ordinance. On November 16, 1995, the
plaintiffs filed suit in the U.S. District Court for the
Central District of California, pursuant to 42 U.S.C.
§ 1983. They sought injunctive relief and a declaratory
judgment that enforcing the Ordinance against the
plaintiffs would violate their First Amendment rights.

Subsequently, the district court granted summary
judgment in favor of the plaintiffs. The court reasoned
that, when the City amended the Ordinance in 1983,
it had no basis for believing that the operation of
combined (as opposed to neighboring) adult businesses
led to harmful secondary effects. Alameda Books v. Los
Angeles, No. CV 95-7771-DDP (CTx), slip op. at 13
(C.D. Cal. May 28, 1998). The court further asserted
that “[t]he classification of certain adult entertainment
activities as separate businesses . . . is subject to a
[heightened] standard of review because the City
applies these Definitions only to businesses that
engage in protected speech.” Id. at 20. The district
court determined that the Ordinance failed to survive
strict scrutiny, because the City had not demonstrated
that the ordinance was necessary to support a
compelling government interest. Id. at 29. Therefore,
it was unconstitutional under the First and
Fourteenth Amendments. Id. at 33.

The City appealed from the grant of summary
judgment, and we affirmed the district court on
alternative grounds.  Alameda Books, Inc. v. City of
Los Angeles, 222 F.3d 719 (9th Cir. 2000). In
particular, we held that the question whether
L.A.M.C. § 12.70(C) is content-based or content-
neutral need not be reached, because the Ordinance
fails to meet even the more permissive intermediate
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4 The first step is to inquire whether the regulation bans the
protected speech altogether, or whether it can be viewed as a time,
place and manner restriction. See Dream Palace v. Cnty. of
Maricopa, 384 F.3d 990, 1013 (9th Cir. 2004). If the latter obtains,
then the second step is to inquire whether the regulation is
designed to remedy secondary effects of speech, and therefore
subject to intermediate scrutiny. Id. 

scrutiny that would apply to a content-neutral
regulation. Id. at 723. Although the City had a
“substantial . . . interest” in reducing crime, the City
had failed to show that the Ordinance was “designed
to serve” this interest. Id. at 723-24. This was true
because the 1977 Study focused only on the effect of
establishments concentrated within a particular area,
and had nothing to say about the effects of businesses
within the same establishment. Id. at 724-25.

The Supreme Court reversed this decision and
remanded the case in a plurality decision.  City of Los
Angeles v. Alameda Books, Inc., 535 U.S. 425 (2002). In
doing so, the Court established a new framework for
reviewing ordinances aimed at reducing the secondary
effects of adult entertainment businesses.

Justice O’Connor’s plurality opinion reaffirmed the
three-part framework established in City of Renton v.
Playtime Theatres, Inc., 475 U.S. 41 (1986), for
determining the legality under the First Amendment
of restrictions on adult entertainment businesses.
Alameda Books, 535 U.S. at 433. The Court then
prescribed a three-part burden-shifting test for
determining whether a regulation meets the third
step4 of the Renton test, which requires the restriction
to serve a substantial government interest. The
burden-shifting framework provides that after a
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municipality satisfies its burden of supplying evidence
supporting its rationale for passing an ordinance, the
plaintiffs may attempt to “cast doubt” on the
municipality’s evidence and rationale, after which the
municipality may attempt to rehabilitate its rationale.
Alameda Books, 535 U.S. at 438-39.

The four-member plurality of the Court further
explained that contrary to our decision, it was
reasonable for the City to infer from the 1977 study
that a concentration of adult operations in a single
establishment will lead to increased undesirable
effects. Id. at 436-37. The plurality concluded it was
error to require the City to present evidence not only
showing that the Ordinance will reduce undesirable
effects, but also demonstrating that such evidence does
not support some other method of reducing
undesirable effects. Id. at 438. Therefore, the 1977
study provided an adequate rationale for the
Ordinance, which satisfied the first step of the new
Alameda Books burden-shifting framework. Id. at 439,
442.

Justice Kennedy wrote separately in concurrence
with Justice O’Connor’s plurality opinion. Because he
expressed a conditional agreement with the plurality,
his narrower reasoning is the only reasoning that
commands the majority of the Court, and has been
treated as binding. See Ctr. for Fair Pub. Policy v.
Maricopa Cnty., 336 F.3d 1153, 1161 (9th Cir. 2003)
(“Justice Kennedy’s concurrence may be regarded as
the controlling opinion.”) (citing Marks v. United
States, 430 U.S. 188 (1976)).

Most important for our purposes, Justice Kennedy’s
concurrence provided that “a city must advance some
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basis to show that its regulation has the purpose and
effect of suppressing secondary effects, while leaving
the quantity and accessibility of speech substantially
intact.” 535 U.S. at 449. Put another way, “[a] city may
not assert that it will reduce secondary effects by
reducing speech in the same proportion.” Id. Justice
Kennedy reasoned that “[i]t is no trick to reduce
secondary effects by reducing speech or its audience.”
Id. at 450. Applying that principle to the present facts,
the concurrence explained that, “the premise
[underlying the Ordinance] must be that businesses —
even those that have always been under one roof —
will for the most part disperse rather than shut down.”
Id. at 451. Taken as a whole, then, the Supreme
Court’s Alameda Books opinion requires courts to
employ the new burden-shifting framework when
applying the traditional Renton analysis, and provides
that a municipality’s justification must not be that its
regulation will reduce secondary effects simply by
reducing speech proportionately. However, the
application of such a principle is not as simple as
might appear.

The Supreme Court remanded the case, and we, in
turn, remanded it to the district court. 295 F.3d 1024
(9th Cir. 2002). Shortly thereafter, the parties agreed
to postpone briefing and discovery until certain other
Ninth Circuit cases interpreting the Supreme Court
Alameda Books decision were decided. See Alameda
Books, No. CV 95-7771 DDP (CTx), 2008 U.S. Dist.
LEXIS 108860, at *9 (C.D. Cal. July 16, 2008). This
agreement is responsible for the lengthy interval
between the 2002 Supreme Court remand and the
district court’s 2008 re-adjudication.
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5 Vanita Spaulding’s first declaration, which the district court did
not strike, addresses the existence of alternative avenues for
viewing adult entertainment. 

In 2007, the district court entertained the parties’
cross-motions for summary judgment. The court’s
decision thoroughly and meticulously discusses the
history of the case and other relevant case law before
reaching the merits. In considering the parties’
summary judgment motions, the district court made
several threshold decisions of importance to this
appeal. First, the court struck the second of two5

declarations by the City’s expert witness Vanita
Spaulding, a business valuation professional, who
offered a declaration to the effect that it would be
possible to split a previously joined adult arcade
business and adult bookstore business while
preserving the economic viability of the arcade. She
arrived at this conclusion by analyzing the plaintiffs’
financial statements. She analyzed the profitability of
their retail businesses and their arcade businesses by
analyzing the existing data for each of the two kinds of
businesses, as currently operated. She made no
attempt to determine the extent, if any, to which the
physical association of the two kinds of business
contributed to the profitability of either one.

The plaintiffs argued that Spaulding’s declaration
should be stricken because it would confuse the issues
and cause undue delay under Fed. R. Evid. 403, would
not assist the trier of fact under Fed. R. Evid. 702 and
because it lacked foundation under Fed. R. Evid. 703.

The district court found that Spaulding’s testimony
was confined only to the profitability of adult arcades
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which were part of adult retail establishments. But the
fact that an adult arcade is profitable when physically
joined to another adult business, did not, in the district
court’s view, fairly lead to the conclusion that an adult
arcade could operate profitably as a free-standing unit.
The court noted that “the question in this case is not
whether the arcade portion of the combination
business is profitable . . . [but] whether the arcade as
a stand-alone business will continue to exist once
unmoored from the bookstore component.” Alameda
Books, 2008 U.S. Dist. LEXIS 108860, at *37-38. The
court further stated that Spaulding had no basis for
concluding that patrons would visit a free-standing
arcade business because she did not purport to have
any specific knowledge of the industry and had not
interviewed business owners or customers. Id. at
*38-39.

Nevertheless, the district court did not find
Spaulding’s statistics to be incredible. Rather, the
court described her review of the costs and expenses of
the retail and arcade components of the combined
stores, as “an analysis with which no one disagrees.”
Id. at *51. Therefore, despite striking Spaulding’s
declaration, the court accepted that the arcade
components of the plaintiffs’ businesses as presently
operated are quite profitable, accounting for
approximately one-half of the revenues of the
combined businesses and the majority of the stores’ net
income. Thus, even if this evidence is not admissible
for the immediate purpose intended, it may be useful
in a more extended analysis.

The district court’s second important threshold
decision was to reject the City’s objections to
declarations by the plaintiffs’ two witnesses, William
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Andrus and Rick Hinckley. William Andrus is the
vice-president of Beverly Books, the corporation which
now owns Alameda Books and Highland Books. He
testified that he has been involved in the adult
entertainment retail business for twenty years. He
further opined that a stand-alone adult arcade would
not be profitable because many current users of the
arcade are retail patrons considering a purchasing
decision, conveniently accommodated by a retail store
in the same premises. In addition, a stand-alone adult
arcade would be viewed to be “seedy” like adult movie
theaters, most of which went out of business when
prerecorded adult videos became available. He
testified in conclusion that, “I have never seen or heard
of a business that existed only as an adult arcade.”

Rick Hinckley is the president of Video Simplex, a
San Diego company that builds and installs adult
arcade systems. The company installed the adult
arcade systems in both Alameda Books and Highland
Books, and Hinckley was personally involved in those
installations. He also testified, like Andrus, that the
consensus of those in the adult entertainment industry
was that a stand-alone adult arcade would not attract
a significant number of customers because many
current users are retail patrons considering whether to
purchase merchandise available in a retail store
located in the same premises as an arcade. He
repeated the observation that a stand-alone adult
arcade, like an adult motion picture theater, would be
viewed as “seedy.”

Both the Andrus and Hinckley declarations are
brief and unelaborated. Neither Andrus nor Hinckley
purported to offer any empirical support for the shared
position that a stand-alone adult arcade would not be
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viable. The content of the declarations is strikingly
similar, and certain important passages are identical.
For example, Andrus and Hinckley each declared,
verbatim, as follows:

[A] stand-alone adult arcade has the same
image problem as do auditorium adult motion
picture theatres, which have become all but
extinct because of that problem [or “reason”],
namely, that they are perceived by the public as
“seedy” and as attracting an undesirable
element of customers, an image that no longer
attaches to adult retail businesses, which tend
to be more aesthetically attractive.[Footnote] That
explains why free-standing adult theaters (i.e.,
auditorium-style theaters) nearly vanished
beginning as prerecorded home adult videotapes
became more widely available. Although such
businesses were reasonably profitable during
the 1970s, as prerecorded adult videotapes
became more widely available during the 1980s,
nearly all of them went out of business, the few
remaining being those that were annexed to
adult book and video stores, as presently are all
adult arcades.

The text of the footnote referenced midway through
this passage and dealing with the increasingly
“couples-oriented” nature of adult entertainment retail
is also identical in both declarations.

The City objected to the Andrus and Hinckley
declarations, not alleging explicitly that the declarants
were potentially biased, but instead that their
testimony was speculative and lacking in foundation.
But the district court rejected the City’s arguments,
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6 As noted above, the Supreme Court had held that the 1977 Study
was sufficient foundation for the City’s Ordinance under the first
step of the Alameda Books framework. 535 U.S. at 436-37. 

observing that Andrus and Hinckley, “with their
decades of experience owning and operating the
specific businesses at issue in this case and their
knowledge of the industry, have sufficient foundation
to testify that they are not aware of any stand-alone
arcade ever existing.” Alameda Books, 2008 U.S. Dist.
LEXIS 108860, at *47-48. Because the declarants were
testifying as to their understanding of the industry,
and not to a scientific process of causation, their
industry experience was “all the foundation
necessary.” Id. at 49. The district court acknowledged
that both witnesses were closely associated with a
party to the litigation, but did not address the obvious
bias of these witnesses relating to their close
association and apparent financial interest.

Applying the second step6 of the Supreme Court’s
Alameda Books burden-shifting framework, the
district court held that “[p]laintiffs’ evidence casts the
requisite doubt” because the Andrus and Hinckley
declarations “suggest[ ] that the City’s intent in
passing the ordinances was to reduce secondary effects
by closing arcades — impermissibly ‘reducing speech
in the same proportion.’ ” Id. at 49 (citing Alameda
Books, 535 U.S. at 449 (Kennedy, J., concurring)).
Since Vanita Spaulding’s declaration had been struck,
there remained little with which the City could rebut
the plaintiffs’ evidence that the Ordinance ran afoul of
Justice Kennedy’s concurrence. Thus, the district court
ruled, 
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7 See Ctr. for Fair Pub. Policy, 336 F.3d at 1164 (“Because five
members of the Supreme Court agreed that ‘the central holding of
Renton is sound’ we apply the traditional three-part test in order
to determine the constitutionality of [an ordinance].”). 

Defendant now bears the burden to present
some evidence that arcades could survive on
their own. The City has not made this showing.
Instead, the City relies on the [sic] Vanita
Spaulding’s Second Declaration, which reviews
the revenue and expenses generated and
incurred by the arcade and retail components
. . . . However, as already discussed, her
declaration is not admissible.

Id. at *51-52. The court went on to conclude that
“[t]here is . . . no question of material fact but that Los
Angeles Municipal Code section 12.70(C) cannot
withstand intermediate scrutiny, and that it violates
the First Amendment.” Id. at *60-61. Accordingly, the
district court granted summary judgment for the
plaintiffs. The City filed a timely appeal.

II. Applicable Law

A. First Amendment Framework Post-Alameda Books

[1] Following Alameda Books, the test for the
constitutionality under the First Amendment of a
dispersal ordinance relating to adult businesses
remains that prescribed in Renton v. Playtime
Theatres, Inc., 475 U.S. 41 (1986).7 We have
encapsulated that test recently as follows:
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First, we must determine whether the
regulation is a complete ban on protected
expression. Renton, 475 U.S. at 46. Second, we
must determine whether the county’s purpose
in enacting the provision is the amelioration of
secondary effects. Id. at 47. If so, it is subject to
intermediate scrutiny, and we must ask
whether the provision is designed to serve a
substantial government interest, and whether
reasonable alternative avenues of communi-
cation remain available. Id.

Dream Palace, 384 F.3d at 1013.

[2] The Supreme Court’s Alameda Books plurality
clarified the “substantial government interest”
standard of the third step of Renton, by prescribing the
burden-shifting test we have noted:

If plaintiffs fail to cast direct doubt on this
rationale, either by demonstrating that the
municipality’s evidence does not support its
rationale or by furnishing evidence that
disputes the municipality’s factual findings, the
municipality meets the standard set forth in
Renton. If plaintiffs succeed in casting doubt on
a municipality’s rationale in either manner, the
burden shifts back to the municipality to
supplement the record with evidence renewing
support for a theory that justifies its ordinance.

Alameda Books, 535 U.S. at 438-39.

[3] Justice Kennedy’s concurrence slightly modifies
this burden-shifting framework by narrowing the
universe of allowable municipal rationales to support
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8 Although the California personal injury statute of limitations
was extended to two years in 2003, see 2002 Cal. Legis. Serv. Ch.
448 (S.B. 688) (West), Cal. Civ. Proc. Code § 335.1, an extension
of the California statute of limitations does not apply to claims
under 42 U.S.C. § 1983 already barred. Maldonado, 370 F.3d at
955. If the plaintiffs filed their complaint untimely in 1995, the
extension of the limitations period in 2003 would not redeem it. 

an ordinance. In particular, “[a] city may not assert
that it will reduce secondary effects by reducing speech
in the same proportion.” Alameda Books, 535 U.S. at
449 (Kennedy, J., concurring). Justice Kennedy went
on to elucidate what this means for the present
dispersal statute: “The claim . . . must be that [the]
ordinance will cause two businesses to split rather
than one to close, that the quantity of speech will be
substantially undiminished, and that total secondary
effects will be significantly reduced.” Id. at 451.

In addition, the City raises a statute of limitations
argument. The statute of limitations applicable to an
action pursuant to 42 U.S.C. § 1983 is the personal
injury statute of limitations of the state in which the
cause of action arose. See Wallace v. Kato, 549 U.S.
384, 387 (2007); DeGrassi v. City of Glendora, 207 F.3d
636, 644 (9th Cir. 2000). The California limitations
period applicable in this case is one year. See
Maldonado v. Harris, 370 F.3d 945, 954-55 (9th Cir.
2004).8

III. Discussion

A. Vanita Spaulding’s Second Declaration

As a threshold issue, we do not upset the district
court’s decision to strike Vanita Spaulding’s
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9 Having so held, we do not address the court’s alternative
reasoning for excluding Vanita Spaulding’s second declaration
pursuant to Fed. R. Evid. 703. 

declaration pursuant to Federal Rule of Evidence 403,
Exclusion of Relevant Evidence on Grounds of
Prejudice, Confusion, or Waste of Time, and Federal
Rule of Evidence 702, Testimony by Experts, because
the court did not abuse its discretion in doing so.

The district court properly perceived that allowing
Spaulding’s testimony as to the viability of stand-alone
adult entertainment arcades would confuse the issues
under Fed. R. Evid. 403 because it is based on evidence
of the profitability of adult arcades only when
combined with an adult bookstore. Alameda Books,
2008 U.S. Dist. LEXIS 108860, at *40-41. Similarly,
the court properly excluded her declaration under Fed.
R. Evid. 702 in view of her unsupported assumption of
a relationship between the current profitability of
adult arcades and their viability as free-standing
units. See, e.g., McGlinchy v. Shell Chem. Co., 845 F.2d
802, 806-07 (9th Cir. 1988). Finally, the district court
properly observed that Spaulding had no experience or
familiarity with the adult entertainment industry.
Therefore, excluding Spaulding’s second declaration
was a permissible exercise of the district court’s
discretion over the admissibility of evidence.9

B. Step Two of the Alameda Books Framework:
Casting Doubt

The district court erred, however, by granting
summary judgment at the second step of the Alameda
Books analysis based on the Andrus and Hinckley
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declarations, because that court treated these
declarations as “actual and convincing” enough to
justify summary judgment despite their obvious and
important shortcomings, and because the court did not
consider the declarants’ facial bias. To provide context
for this holding, it is instructive to review how we have
dealt with similar adult-entertainment cases reaching
this stage of the Alameda Books framework.

[4] Although we have interpreted the Supreme
Court’s Alameda Books decision on several occasions,
we have yet to hold that a plaintiff has succeeded in
“casting doubt” on the city’s evidence or rationale. It
emerges from these cases that to succeed in “casting
doubt” on a city’s evidence or rationale, a plaintiff
must do more than point to a municipality’s lack of
empirical evidence, Ctr. For Fair Pub. Policy, 336 F.3d
at 1168, or challenge the methodology of the
municipality’s evidence, Gammoh v. City of La Habra,
395 F.3d 1114, 1126-27 (9th Cir. 2005). When a
municipality offers multiple rationales in support of an
ordinance, the plaintiff must address each one. See
Fantasyland Video, Inc. v. Cnty. of San Diego, 505 F.3d
996, 1002 (9th Cir. 2007); World Wide Video v. City of
Spokane, 368 F.3d 1186, 1196 (9th Cir. 2004). The
Sixth Circuit has explained that the plaintiffs bear a
heavier evidentiary burden in attempting to “cast
doubt” than the municipality does in justifying the
ordinance at the outset, and that the plaintiffs’ burden
will not be carried by “anecdotal” or “unsystematic”
evidence. Richland Bookmart v. Knox Cnty., 555 F.3d
512, 527-28 (6th Cir. 2009).

[5] An important common element in these cases
with respect to the second step of Alameda Books is
that to successfully “cast doubt” on a municipality’s
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10 In so observing, we are not deterred by the City’s failure to
argue articulately that the declarants are less “convincing” in view
of their relationship to the plaintiffs. The potential bias problem,
it seems to us, was obvious — even if not advanced articulately by
the City. The district court was aware of, and in fact recited in its
memorandum, the close relationship between the plaintiffs and

rationale, a plaintiff must offer not merely evidence,
but “actual and convincing” evidence. See Fantasyland
Video, Inc., 505 F.3d at 1001 (citing Alameda Books,
535 U.S. at 439). Such evidence “must do more than
challenge the government’s rationale; it must
convincingly discredit the foundation upon which the
government’s justification rests.” Imaginary Images,
Inc. v. Evans, 612 F.3d 736, 747 (4th Cir. 2010) (citing
Giovani Carandola, Ltd. v. Bason, 303 F.3d 507, 516
(4th Cir. 2002)).

[6] We are not satisfied that the plaintiffs’ evidence
in this case was “actual and convincing” enough to
justify summary judgment—and we emphasize that
the procedural posture here was summary judgment.
The district court did not explicitly reach a contrary
conclusion. Rather, the court dismissed the lack of
specific factual foundation in the declarations, did not
mention that they contain lengthy passages of
identical text and did not discuss at all the facial bias
of the declarants. Rather, the district court seemed to
opine that no evidence must yield to some
evidence—no matter how superficially frail and
unexamined—to support a summary judgment.

[7] The district court’s failure to take into account
as part of its explicit analysis the bias of the plaintiffs’
witnesses was a significant oversight.10 The credibility
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their witnesses. The court was thus required to consider this
prominent problem in weighing the plaintiffs’ evidence. 

of witnesses is almost categorically a trial issue, see
SEC v. M & A West, Inc., 538 F.3d 1043, 1054-55 (9th
Cir. 2008), which means that, if bias is an evident
factor, summary judgment is not generally indicated.
The existence of credibility issues on material
questions means that plaintiffs cannot short-circuit
the “actual and convincing” language of Alameda
Books and its progeny by seeking to have their case
resolved at summary judgment. See Anderson, 477
U.S. at 254 (“[I]n ruling on a motion for summary
judgment, the judge must view the evidence presented
through the prism of the substantive evidentiary
burden.”). If this “actual and convincing” language is
to be meaningful, the district court must consider
whether the plaintiffs have complied with it before
resolving the case in their favor. This means
considering inter alia the patent biases of the
plaintiffs’ witnesses, since evidently biased testimony
is not generally convincing. See United States v. Abel,
469 U.S. 45, 52 (1984). Here, the extent to which the
Andrus and Hinckley declarations are “convincing” is
diminished by their obvious self-interest: one declarant
is the vice-president of a party to this litigation, and
the other is the president of a Southern California
company that installs adult arcades, including those
owned by the plaintiff. The content of the declarations
strikes us as plausible, but the sources are necessarily
suspect.

Moreover, as the City has argued, the Andrus and
Hinckley declarations actually establish very little.
Neither declarant offers any empirical data in support
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11 Although the parties submitted cross-motions for summary
judgment, this does not preclude us from finding that the case
cannot be adjudicated without a trial. See United States v. Fred A.
Arnold, Inc., 573 F.2d 605, 606 (9th Cir. 1978). We feel all the less
obliged to provide for summary adjudication given the important
public issues involved in the case. 

of his conclusion. Their testimony amounts to a
conclusory assertion that they work in the industry,
and we should take them at their word that adult
arcades could not survive as stand-alone businesses
because they would be perceived as too “seedy.” We do
not see any support, other than the ipse dixit of the
declarants, for the asserted relationship between the
seediness of an adult entertainment venue and its
ability to stay in business. This lack of substantiation
is more problematic when viewed in the context of the
arcades’ profitability, as demonstrated in Vanita
Spaulding’s financial analysis. The Spaulding analysis
showed the arcades to be profitable in their present
forms, a relevant step in a more in-depth examination
of their performance in isolation.

[8] Viewing the evidence in the light most favorable
to the City, the plaintiffs’ two declarations are
weakened by their not insignificant verbatim
repetition and are affected by obvious bias. The district
court should have at least recognized the bias problem
in determining whether they successfully “cast doubt”
on the City’s rationale for its Ordinance. At trial, the
frailties of this evidence and its conformity to the
“actual and convincing” standard of the Alameda
Books framework present an issue of material fact that
might be examined, but summary judgment is not
indicated.11
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12 The City raised the statute of limitations before the district
court, and suffered an adverse ruling in a January 11, 1998 order
denying both parties’ motions for summary judgment. The court
ruled that “[b]ecause of the continuing nature of First Amendment
injuries, the Court rejects the City’s statute of limitations
defense.” The City apparently did not appeal from this
determination, and we did not address it in our first encounter
with the case. It was not among the questions for which the
Supreme Court granted certiorari, and the Supreme Court
accordingly did not consider it. 

C. Statute of Limitations

Finally, we must turn briefly to the City’s
argument that the plaintiffs filed suit untimely under
the one-year California statute of limitations. This
argument is readily disposed of by the City’s waiver. A
statute of limitations is subject to waiver, including by
a government defendant in a § 1983 case. See, e.g.,
Lucchesi v. Bar-O Boys Ranch, 353 F.3d 691, 696-97
(9th Cir. 2003) (assuming that a waiver by a
government defendant in a § 1983 case is possible,
although not finding waiver under the circumstances).
Here, the City did not argue the statute of limitations
in its May 31, 2007 motion for summary judgment, and
the district court’s opinion does not address it.12 There
may also have been waiver at an earlier point, but this
May 2007 waiver was the latest and clearest.

We REVERSE the district court’s grant of summary
judgment in favor of the plaintiffs, and REMAND this
case for further proceedings.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No. CV 95-07771 DDP (Ctx)

[Filed March 9, 2009]
________________________________
ALAMEDA BOOKS, INC.; et al., )

)
Plaintiff, )

)
v. )

)
CITY OF LOS ANGELES, )

)
Defendants. )

________________________________ )

FINAL JUDGMENT ORDER

[Motion filed on December 15, 2008]

IT IS HEREBY ORDERED THAT, pursuant to 28
U.S.C. § 2201, et seq., and 42 U.S.C. § 1983, the Court
declares that section 12.70 of the Los Angeles
Municipal Code, to the extent that it prohibits an
“adult arcade” from being established or maintained in
the same building, structure, or portion thereof, as an
“adult bookstore,” is unconstitutional, in violation of
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the First and Fourteenth Amendments to the United
States Constitution.

IT IS FURTHER ORDERED THAT Defendant City
of Los Angeles, its officers, employers and agents, and
anyone working in concert with any of them, are
permanently enjoined and restrained from enforcing
section 12.70 of the Los Angeles Municipal Code to the
extent that it prohibits an “adult arcade” from being
established or maintained in the same building,
structure, or portion thereof, as an “adult bookstore,”
against Plaintiffs, their officers, directors, owners,
employees, agents, successors, or anyone acting in
concert with any of them.

IT IS FURTHER ORDERED THAT each Plaintiff
is a “prevailing party” as that term is defined and
understood in connection with 42 U.S.C. § 1988.

IT IS FURTHER ORDERED THAT Plaintiffs
recover of Defendant their costs in this action.

IT IS SO ORDERED.

Dated: March 9, 2009   /s/ Dean D. Pregerson
  DEAN D. PREGERSON
  United States District Judge
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1 Subsequent to the initiation of this action, Alameda Books, Inc.,
and Highland Books, Inc., merged into Beverly Books, Inc.,
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No. CV 95-07771 DDP (Ctx)

[Filed July 16, 2008]
________________________________
ALAMEDA BOOKS, INC.; et al., )

)
Plaintiff, )

)
v. )

)
CITY OF LOS ANGELES, )

)
Defendants. )

________________________________ ) 

ORDER GRANTING SUMMARY JUDGMENT
FOR PLAINTIFFS

[Motions filed on May 31, 2007]

In this matter the owners of two adult bookstores,
Alameda Books, Inc., and Highland Books, Inc.,1 sue
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another California corporation. That consolidation has not
impacted the operation of either business. (Andrus Decl. ¶¶ 3-4.)
For the sake of continuity, the action is being continued in the
name of the original parties, pursuant to Federal Rule of Civil
Procedure 25(c).

the City of Los Angeles to enjoin the enforcement of an
ordinance which they claim unlawfully abridges their
First Amendment right to free speech. The ordinance,
enacted by the Los Angeles City Council in order,
allegedly, to reduce criminal activity indirectly
associated with the operation of adult businesses (so-
called “secondary effects”), prohibits the combined
operation of multiple types of sexually explicit
commerce “in the same building, structure or portion
thereof.” Los Angeles Mun. Code § 12.70(C).

Applying the standard elucidated by the Supreme
Court in Renton v. Playtime Theatres, Inc., 475 U.S.
41 (1986), this Court previously found that section
12.70(C) was a content-based regulation of speech that
failed strict scrutiny and therefore violated the First
Amendment. Accordingly, the Court granted summary
judgment to the business owners. The Ninth Circuit
affirmed this order, albeit on different grounds.
Alameda Books v. City of Los Angeles, 222 F.3d 719
(9th Cir. 2000) (as amended) (“Ninth Circuit Alameda
Books”). It held that, even if the ordinance was content
neutral, the City failed to demonstrate through its
reliance on a study of the effects of concentrations of
adult businesses that the regulation was designed to
serve a substantial government interest.

A divided Supreme Court reversed. While no
opinion carried a clear majority, five justices agreed
that the City had satisfied its initial evidentiary
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burden to demonstrate that its ban on multiple-use
adult establishments furthers its interest in reducing
crime. City of Los Angeles v. Alameda Books, 535 U.S.
425 (2002) (“Alameda Books”). The Court then
remanded this case for further proceedings in light of
its elaboration of the Renton standard. Having
conducted further discovery, the parties now move this
Court to rule on their cross motions for summary
judgment. After reviewing the materials submitted by
the parties and considering the arguments therein, the
Court GRANTS summary judgment in favor of
Plaintiffs.

I. BACKGROUND

A. Factual Background

In 1978, the City of Los Angeles enacted Los
Angeles Municipal Code section 12.70(C), which
prohibits adult entertainment establishments within
1,000 feet of each other or within 500 feet of a religious
institution, school, or public park. In enacting this
ordinance, the Los Angeles City Council relied on a
1977 study conducted by the Department of City
Planning, which concluded that concentrations of adult
entertainment establishments are associated with
higher rates of prostitution, robbery, assaults, and
thefts in surrounding communities than their stand-
alone counterparts. See Los Angeles Dep’t of City
Planning, City Plan Case No. 26475, City Council File
No. 74-4521-S.3, Study of the Effects of the
Concentration of Adult Entertainment Establishments
in the City of Los Angeles (June 1977). The ordinance
directed that “[t]he distance between any two adult
entertainment businesses shall be measured in a
straight line . . . from the closest exterior structural
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wall of each business.” Los Angeles Mun. Code
§ 12.70(D) (1978).

Subsequent to enactment, the City realized that
this method of calculating distances allowed for
multiple adult enterprises in a single structure.
Thereafter, the City Council in 1983 amended section
12.70(C) to prohibit “the establishment or maintenance
of more than one adult entertainment business in the
same building, structure, or portion thereof.” Los
Angeles Mun. Code § 12.70(C) (1983). The amended
ordinance defines an “adult entertainment business”
as an “Adult Arcade, Adult Bookstore, Adult Cabaret,
Adult Motel, Adult Motion Picture Theater, Adult
Theater, Massage Parlor, or Sexual Encounter
Establishment.” Id. § 12.70(B)(17). Moreover, each of
these enterprises “shall constitute a separate adult
entertainment business even if operated in conjunction
with another adult entertainment business at the
same establishment.” Id. The ordinance thus uses the
term “business” to refer to the commerce of a
particular type of good or service sold in adult
establishments, rather than the establishment itself.

Relevant for the purposes of this case are the
ordinance’s definitions of adult bookstores and
arcades. An adult bookstore is an establishment that
“has as a substantial portion of its stock-in-trade and
offers for sale” either 1) “Books, magazines or other
printed matter, or photographs, films, motion pictures,
video cassettes, slides or other visual representations”
that emphasize the depiction of specified sexual
activities; and/or 2) “Instruments, devices or
paraphernalia which are designed for use in
connection with ‘specified sexual activities.’” Id.
§ 12.70(B)(2). An adult arcade is an establishment
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where, “for any form of consideration, one or more
motion picture projectors, slide projectors or similar
machines, for viewing by five or fewer persons each,
are used to show films, motion pictures, video
cassettes, slides or other photographic reproductions
which are characterized by an emphasis on the
depiction or description of ‘specified sexual activities’
or ‘specific anatomical areas.’” Id. § 12.70(B)(1). 

Alameda Books and Highland Books are two adult
establishments operating in Los Angeles. Neither is
located within 1,000 feet of another adult
establishment or within 500 feet of any religious
institution, public park, or school. Both establishments
operate both adult arcades and bookstores in the same
commercial space. After a Los Angeles city inspector
discovered in 1995 that these entities were in violation
of the City’s adult zoning regulations, Alameda and
Highland joined as Plaintiffs and sued the City under
42 U.S.C. § 1983 for declaratory and injunctive relief
to prevent enforcement of the ordinance. Plaintiffs
contend that the ordinance violates the First
Amendment because it impinges on their fundamental
right to freedom of speech. See U.S. Const. amend. I
(“Congress shall make no law . . . abridging the
freedom of speech, or of the press. . . .”)

B. Procedural Background

Early in the litigation, Plaintiffs and Defendant
each filed motions for summary judgment with respect
to Count I of the complaint, which alleges a facial
violation of the First Amendment. This Court initially
denied both motions, concluding that there was a
genuine issue of fact as to whether the operation of a
combination adult bookstore/arcade business leads to
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2 This Court reasoned that neither the City’s 1977 study nor a
report cited in Hart Book Stores v. Edmisten, 612 F.2d 821 (4th
Cir. 1979), supported a reasonable belief that multiple-use adult
establishments produced the secondary effects that the City
asserted as its content-neutral justification for the prohibition.

the same harmful secondary effects as those that are
associated with the concentration of separate adult
businesses in a single urban area. After Plaintiffs filed
a motion for reconsideration, however, this Court
found that the City’s prohibition on multiple-use adult
establishments was not a content-neutral regulation of
speech and subjected the ordinance to strict scrutiny.2

The Court granted summary judgment for Plaintiffs
because it found that the evidence offered by the City
did not demonstrate that its prohibition is “necessary
to serve a compelling state interest and is narrowly
drawn to achieve that end.” Simon & Schuster, Inc. v.
Member of N.Y. State Crime Victims Bd., 502 U.S.
105, 118 (1991) (internal quotation marks omitted)
(explaining the “strict scrutiny” standard of review).

The Court of Appeals for the Ninth Circuit affirmed
on different grounds. The Ninth Circuit did not reach
the question of whether the ordinance was content
neutral. It reasoned that, even if the ordinance was
content neutral and therefore subject to intermediate
scrutiny, the City had failed to present evidence upon
which it could reasonably rely to demonstrate that its
regulation of multiple-use establishments is “designed
to serve” the City’s substantial interest in reducing
crime. Ninth Circuit Alameda Books, 222 F.3d at 723-
28. Accordingly, the Ninth Circuit concluded that the
challenged ordinance was invalid under City of Renton
v. Playtime Theaters, Inc., 475 U.S. 41 (1986). See
Ninth Circuit Alameda Books, 222 F.3d at 728.
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The Supreme Court granted certiorari to clarify the
standard for determining whether an ordinance serves
a substantial government interest under Renton. With
no opinion carrying a majority of the justices, the
Court reversed the Ninth Circuit. Justice O’Connor
announced the judgment and delivered the plurality
opinion, which applied Renton and found that the City
could rely on its 1977 study to support the ordinance
at the summary judgment stage. Justice Kennedy
concurred in the plurality’s judgment but employed a
distinct analytical approach, which will be explained
infra. The remaining justices, led by Justice Souter,
dissented. Alameda Books, 535 U.S. 425 (2002).

On remand, the parties stipulated to defer
discovery and briefing pending the decisions in three
cases concerning the interpretation of the Supreme
Court’s opinion in Alameda Books then before the
Ninth Circuit. On July 28, 2003, the Ninth Circuit
decided two of the three cases, Center for Fair Public
Policy v. County of Maricopa, No. 00-01658, and L.J.
Concepts, Inc. V. City of Phoenix, No. 00-19605, in a
consolidated opinion. See Ctr. for Fair Pub. Policy v.
Maricopa County, 336 F.3d 1153 (9th Cir. 2003). On
September 27, 2004, the Ninth Circuit filed its decision
in the third case, Dream Palace, Inc. v. County of
Maricopa, 384 F.3d 990 (9th Cir. 2004).

At the request of the parties, this Court then issued
a 38-page order ruling on several threshold matters in
order to properly frame the issues to be tried and to
guide discovery. After conducting further discovery,
the parties now each move for summary judgment. In
addition, Plaintiffs move to bifurcate the trial or, in
the alternative, for leave to file a first amended
complaint.



33a

II. ANALYSIS

A. First Amendment in the Wake of Alameda
Books

On June 10, 2005, this Court ruled, at the request
of the parties, on certain preliminary issues regarding
the interpretation of the Supreme Court’s Alameda
Books decision and the Ninth Circuit’s application of
that decision. Following is an updated explanation of
what this Court has already determined to be the
appropriate analysis to apply in this case.

1. Renton and Alameda Books

In Alameda Books, a divided Supreme Court
revisited the standard established by Renton and used
by courts to review municipal ordinances regulating
adult entertainment establishments for compliance
with the First Amendment. In Renton, a majority of
the Supreme Court first agreed on the constitutional
standard to which cities must adhere when enacting
ordinances targeting the secondary effects of adult
businesses, such as adult bookstores and movie
theaters. See 475 U.S. 41 (1986). This test requires a
court to make three inquiries into the design and effect
of the regulation. First, a court must review the
ordinance to determine if it bans the protected activity
altogether. If the ordinance is not a ban, but rather
restricts the operation of the establishments in some
way, then it should be analyzed as a time, place, and
manner regulation. Id. at 46.

Next, the court must consider whether the
ordinance was designed to reduce secondary effects
associated with the speech activity or, rather, if it was
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3 Justice O’Connor was joined by Chief Justice Rehnquist, and by
Justices Scalia and Thomas. Justice Scalia also wrote a short
concurrence in which he expressed his well-known, but lone
position that “[t]he Constitution does not prevent those
communities that wish to do so from regulating, or indeed entirely
suppressing, the business of pandering sex.” 535 U.S. at 443-44.

intended to suppress the content of the speech activity
itself. Id. at 47. If the ordinance targets the secondary
effects, it should “be reviewed under the standards
applicable to ‘content-neutral’ time, place, and manner
regulations,” id. at 49; that is, it should receive
intermediate scrutiny. Otherwise, the ordinance must
withstand strict scrutiny.

Finally, assuming that the ordinance receives
intermediate scrutiny, a city must show that its
ordinance is narrowly tailored to meet a substantial
government interest, and that it does not unreasonably
limit alternative avenues of communication. Id. at 50.
Under Renton, if the ordinance survives this three-
step inquiry, it is a constitutional restriction on
speech.

In Alameda Books, Justice O’Connor, writing for a
four-justice plurality, applied Renton to review Los
Angeles Municipal Code section 12.70(C).3 The
plurality did not revise Renton, but articulated a
burden-shifting framework that courts should apply in
evaluating the evidence presented as part of a city’s
showing of substantial governmental interests. The
city bears the initial burden of “providing evidence
that supports a link between concentration of adult
operations and asserted secondary effects.” Id. at 437.
To do this, “a municipality may rely on any evidence
that is ‘reasonably believed to be relevant’ for
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demonstrating a connection between speech and a
substantial, independent government interest.” Id. at
438 (quoting Renton, 427 U.S. at 51-52). However,
“[t]his is not to say that a municipality can get away
with shoddy data or reasoning.” Id.

The municipality’s evidence must fairly support
the municipality’s rationale for its ordinance. If
plaintiffs fail to cast direct doubt on this
rationale, either by demonstrating that the
municipality’s evidence does not support its
rationale or by furnishing evidence that
disputes the municipality’s factual findings, the
municipality meets the standard set forth in
Renton. If plaintiffs succeed in casting doubt on
a municipality’s rationale in either manner, the
burden shifts back to the municipality to
supplement the record with evidence renewing
support for a theory that justifies its ordinance.

Id. at 438-39.

Reasoning from these statements, Justice O’Connor
concluded that the City of Los Angeles’s reliance on
the 1977 study was sufficient to demonstrate that its
ordinance was designed to meet a substantial
government interest. Id. at 439. The City had therefore
“complied with the evidentiary requirement in
Renton.” Id. Left unstated by the plurality, but
necessarily implied, is the fact that the evidentiary
burden now rests with Plaintiffs to cast direct doubt on
the City’s rationale.

Writing for the dissent, Justice Souter rejected the
conclusion arrived at separately by both the plurality
and Justice Kennedy that the 1977 study provided any
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4 Justice Souter’s opinion was joined in its entirety by Justices
Stevens and Ginsburg. Justice Breyer joined only as to part II.

support for section 12.70(C).4 He noted that the 1977
study focused on the secondary effects resulting from
the concentration of separate adult business
establishments, not on effects arising from the
traditional combination of selling and viewing
activities under one roof. Id. at 463-64. Because the
dissenting justices discovered no support for the
ordinance in the 1977 study, they would have deemed
the ordinance content based, applied strict scrutiny,
and concluded that it was an unconstitutional
abridgment of free speech activity.

Justice Kennedy provided the necessary fifth vote
to reverse the grant of summary judgment, but he did
not join the plurality’s opinion. He wrote separately
“for two reasons.” Id. at 444. First, he criticized the
Renton framework for inaccurately designating
ordinances like the ones at issue in Renton and
Alameda Books “content neutral.” Id. at 446-47.
Justice Kennedy was persuaded that this designation
“was something of a fiction,” and not a particularly
helpful one. Id. at 448. “After all, whether a statute is
content neutral or content based is something that can
be determined on the face of it; if the statute describes
speech by content then it is content based.” Id.

Nevertheless, Justice Kennedy also found that “the
central holding of Renton is sound: A zoning restriction
that is designed to decrease secondary effects and not
speech should be subject to intermediate rather than
strict scrutiny.” Id. Thus,
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zoning regulations do not automatically raise
the specter of impermissible content
discrimination, even if they are content based,
because they have a prima facie legitimate
purpose: to limit the negative externalities of
land use. . . . For this reason, we apply
intermediate rather than strict scrutiny.

Id. at 449.

Second, Justice Kennedy articulated an expanded
“substantial government interest” inquiry. The
plurality opinion, like the Renton majority, focused on
the evidentiary showing required to support the
demonstration that an ordinance meets a substantial
government interest. Justice Kennedy agreed with the
plurality that the evidence offered by the City need
only reasonably support the justification offered for the
ordinance. Id. at 449, 451-52. “[A] city must have
latitude to experiment, at least at the outset, and . . .
very little evidence is required.” Id. at 451. Therefore,
“courts should not be in the business of second-
guessing fact-bound empirical assessments of city
planners.” Id. A district court’s task is to review the
evidence relied on by the city to ensure that it provides
a reasonable justification for the ordinance. Further,
like the plurality, Justice Kennedy held that Plaintiffs
must have an opportunity to cast direct doubt on the
City’s rationale. “If [the City’s] assumptions can be
proved unsound at trial, then the ordinance might not
withstand intermediate scrutiny.” Id. at 453.

However, unlike the plurality, Justice Kennedy
emphasized that courts must also consider whether
the municipality has advanced a legitimate proposition
justifying the ordinance. It is here that Justice
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Kennedy moved beyond Renton and the plurality
opinion to require something more of the authors and
defenders of ordinances regulating adult
entertainment establishments. “[A] city must advance
some basis to show that its regulation has the purpose
and effect of suppressing secondary effects, while
leaving the quality and accessibility of speech
substantially intact.” Id. at 449. Thus, “[t]he rationale
of the ordinance must be that it will suppress
secondary effects - and not by suppressing speech.” Id.
at 449-50.

Justice Kennedy added this requirement to the
Renton structure because the plurality’s approach
failed to address “how speech will fare under the city’s
ordinance.” Id. at 450. Whereas the plurality
considered only the narrow question of whether the
evidence relied upon by the City reasonably justified
the design of the ordinance, Justice Kennedy perceived
that 

[t]his question is actually two questions. First,
what proposition does a city need to advance in
order to sustain a secondary-effects ordinance?
Second, how much evidence is required to
support the proposition? The plurality skips to
the second question and gives the correct
answer; but in my view more attention must
given to the first.

Id. at 449. Justice Kennedy reasoned that the rationale
of a secondary-effects ordinance must be that it will
reduce the externality costs associated with the speech
activity “without substantially reducing speech”
because “[i]t is no trick to reduce secondary effects by
reducing speech or its audience; but a city may not
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5 The term “proportionality requirement” was not used by Justice
Kennedy but has since been adopted by circuit courts applying
this part of his opinion. See, e.g., Fair Pub. Policy, 336 F.3d at
1162 (9th Cir. 2003).

attack secondary effects indirectly by attacking
speech.” Id. at 450. Turning to the instant ordinance,
Justice Kennedy held that the City’s claim “must be
that this ordinance will cause two businesses to split
rather than one to close, that the quantity of speech
will be substantially undiminished, and that total
secondary effects will be significantly reduced. This
must be the rationale of a dispersal statute.” Id. at
451. With this analysis, Justice Kennedy inserted a
new “proportionality requirement” into the substantial
government interest inquiry.5 A district court must
review the city’s justification for the zoning ordinance
in order to ensure that the law is designed to reduce
significantly the disfavored secondary effects while
leaving the quantity and accessibility of speech
substantially intact. So long as the city complies with
this requirement, and so long as the city offers some
evidence that reasonably supports its justification, it
has made an initial showing that the regulation was
designed to meet a substantial government interest.
Justice Kennedy analyzed section 12.70(C) under this
new regime and concluded that the City had satisfied
its initial burden of showing that the ordinance is
“reasonably likely to cause a substantial reduction in
secondary effects while reducing speech very little.” Id.
at 453. Accordingly, he joined the plurality in
reversing the grant of summary judgment. In his
conclusion, however, he noted that Plaintiffs must
have the opportunity to disprove the assumptions
relied upon by the City in justifying their ordinance.
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6 The Ninth Circuit in fact broadened Justice Kennedy’s holding.
Whereas he limited his holding to zoning ordinances, which he
believed inherently possess a prima facie legitimate purpose, that
is, reducing the negative externalities of land use, the Ninth
Circuit generalized his approach to include all regulations
designed to ameliorate the secondary effects associated with the
commerce of sexual and pornographic speech. 336 F.3d at 1164-65.

“If these assumptions can be proved unsound at trial,
then the ordinance might not withstand intermediate
scrutiny.” Id. 

2. Ninth Circuit Application of Alameda
Books

The Ninth Circuit first applied Alameda Books in
Center for Fair Public Policy v. Maricopa County, 336
F.3d F.3d 1153 (9th Cir. 2003). There, the circuit court
reviewed an Arizona statute that required the closing
of “sexually-oriented businesses” between 1:00 a.m.
and 8:00 a.m. on Monday through Saturday and
between 1:00 a.m. and noon on Sunday. The court held
that Justice Kennedy’s opinion in Alameda Books was
the controlling opinion because he concurred in the
judgment on the narrowest grounds. Id. at 1161 (citing
Marks v. United States, 430 U.S. 188, 193 (1976)).

The court applied Justice Kennedy’s revised
classification approach. It held that the Arizona
statute was content based on its face, and then,
following Justice Kennedy, it reviewed the statute’s
full record to determine whether its purpose was to
reduce the secondary effects arising from the late-
night operation of the regulated establishments.6 After
finding various “objective indicators of intent” in the
record, the majority was satisfied that the regulation
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7 Judge Canby dissented, arguing that the two judges in the
majority simply failed to apply Justice Kennedy’s holding, even
though they admitted it was controlling. Judge Canby would have
applied the proportionality requirement and invalidated the
statute under Alameda Books.

was directed at the secondary effects, and not at the
content of the speech itself. It therefore reviewed the
statute using intermediate scrutiny.

However, the majority declined to apply the other
criterion emphasized in Justice Kennedy’s Alameda
Books opinion - the “proportionality requirement.” The
circuit court reasoned that applying the
proportionality requirement to regulations limiting the
hours of operation for certain businesses - “time”
restrictions rather than “place” restrictions like the
one at issue in Alameda Books - would invariably lead
to the invalidation of all such regulations. Id. at 1163.
This is because these statutes expressly do what
Justice Kennedy said was improper; they reduce the
secondary effects of speech by reducing the quantity of
the speech itself. The court noted that the
constitutionality of such statutes had uniformly been
upheld by circuit courts pre-Alameda Books, and it
reasoned that, based on Justice Kennedy’s insistence
that “‘the central holding of Renton remains sound,’”
he did not intend “to precipitate a sea change in this
particular area of First Amendment law.” Id. at 1162
(quoting Alameda Books, 535 U.S. at 448 (Kennedy, J.,
concurring)).7

In World Wide Video v. Spokane, 368 F.3d 1186
(9th Cir. 2004), the Ninth Circuit expressly reaffirmed
that Justice Kennedy’s opinion represented the
holding in Alameda Books. Id. at 1193. The court also
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held that the burden-shifting framework discussed by
the Alameda Books plurality was part of the holding
because Justice Kennedy implicitly concurred with it.
Id. at 1194. Further, the panel unanimously applied
the proportionality requirement to the zoning
restriction before the court, reasoning that it “dovetails
with the requirement that an ordinance must leave
open adequate alternative avenues of communication.”
Id. at 1195. Because the panel found that the
ordinance met this prong of the original Renton
standard, it held that the ordinance also met Justice
Kennedy’s proportionality requirement.

The Ninth Circuit has published four more opinions
applying Alameda Books since World Wide Video.
First, the court again confronted a “time” restriction in
Dream Palace v. County of Maricopa, 384 F.3d 990
(9th Cir. 2004). Following Fair Public Policy, the panel
declined to apply the proportionality requirement and,
applying the balance of the Renton-Alameda Books
standard, it held that the regulation survived
intermediate scrutiny. Id. at 1013 n.16. Next, in
Gammoh v. La Habra, 395 F.3d 1114 (9th Cir. 2005),
the panel addressed a city ordinance requiring adult
cabaret dancers to remain two feet from patrons
during performances. It applied Justice Kennedy’s
modified framework to the ordinance, but did not
mention the proportionality requirement, perhaps
because the ordinance clearly did not eliminate any
speech but only regulated the manner of its
expression. 

Third, in Tollis Inc. v. County of San Diego, 505
F.3d 935 (9th Cir. 2007), the court addressed a San
Diego ordinance that restricts the hours in which adult
entertainment businesses can operate, “requires the
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removal of doors on peep show booths, and mandates
that the businesses disperse to industrial areas of the
county.” Id. at 937. With this case the Ninth Circuit
elucidated its interpretation of the proportionality
requirement in a deeper fashion. The panel reasoned
that “[u]nder Justice Kennedy’s construct,” a city

must have had some basis to assume three
propositions: [1] that this ordinance will cause
two businesses to split rather than one to close,
[2] that the quantity of speech will be
substantially undiminished, and [3] that total
secondary effects will be significantly reduced.

Id. at 939 (internal quotation marks omitted)). The
Ninth Circuit explained that the first proposition
“mirrors the ‘alternative avenues of communication’
requirement under intermediate scrutiny, which
requires that the displaced business be given ‘a
reasonable opportunity to open and operate.’” Id.
(quoting Renton, 475 U.S. at 53-54). The third
proposition “restates the requisite ‘substantial
governmental interest’ for regulating adult
establishments based on their secondary effects.” Id. In
other words, the burden-shifting framework and
proportionality requirement articulated in Alameda
Books constitute a rephrasing of the intermediate
scrutiny standard as applied in the context of zoning
regulations aimed at adult establishments.

For the first time, in addition, the Ninth Circuit
interpreted Justice Kennedy’s second proposition. The
court reasoned that 

Justice Kennedy’s reference to whether the
“quantity of speech will be left substantially
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undiminished” is shorthand for asking whether
the ordinance will impose a significant or
material inconvenience on the consumer of the
speech. At the time of enactment, the city must
have some reasonable basis to believe that
interested patrons would, for the most part, be
undeterred by the geographic dispersal of the
adult establishments.

Id. at 940 (internal alterations omitted). The court
further rejected the “contention that[, at least at the
initial stage of the burden-shifting analysis,] Alameda
Books imposed a heightened evidentiary burden on the
County to show ‘how speech would fare’ under the
ordinance.” Id.

Applying this framework to the ordinance at issue,
the court held that “[s]o long as there are a sufficient
number of suitable relocation sites, the County could
reasonably assume that, given the draw of
pornographic and sexually explicit speech, willing
patrons would not be measurably discouraged by the
inconvenience of having to travel to an industrial
zone.” Id. The court further held that because the
County had satisfied its burden of proposing a
sufficient number of potential relocation sites, and the
adult business had not cast doubt on that showing by
demonstrating “that the proposed sites are inadequate
or unlikely to ever become available,” id. at 941, the
ordinance could stand.

Finally, in Fantasyland Video, Inc. v. County of San
Diego, 505 F.3d 996 (9th Cir. 2007), the latest Ninth
Circuit case to review a law regulating sexually-
oriented adult businesses, the panel confronted the
same ordinance at issue in Tollis. Here, however, the
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court addressed the open-door peep show requirement
rather than the dispersal requirement, and held that
Justice Kennedy’s proportionality requirement was
inapplicable to such a provision, as it had so held
before with regard to time restrictions:

Any regulation that deters these activities will
necessarily make the forum for the speech less
attractive, but only because the speech and
sexual acts originate with the same person and
occur at the same time. The overall quantity of
the protected expression must be reduced, but
only because the patron is chilled from also
contemporaneously engaging in the unprotected
behavior. Justice Kennedy’s proportionality
language was not designed for situations where
the protected speech and the unprotected
conduct merge in the same forum. 

Id. at 1005.

B. Legal Framework for Remand

1. The Holding of Alameda Books

In its Order of June 10, 2005 (“2005 Order”), this
Court found that while the Renton standard is still the
controlling standard in this case, that standard was
modified by the Supreme Court’s holding in Alameda
Books. Specifically, the proportionality requirement
adds a new element to the Renton inquiry. In this case,
the City has met its initial evidentiary burden, and the
Plaintiffs must now rebut that showing.

The Court confirms that the findings articulated in
the 2005 Order with respect to the applicable legal
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standard to use in reviewing section 12.70(C) remain
valid. First, Justice Kennedy’s opinion in Alameda
Books represents the holding of the case. See Marks,
430 U.S. at 193. His opinion concurred in the judgment
of the case on the narrowest grounds, and therefore
must be regarded as the controlling opinion. See, e.g.,
Fair Pub. Policy, 336 F.3d at 1161.

Following Justice Kennedy’s statement that “the
central holding of Renton remains sound,” Alameda
Books, 535 U.S. at 448, the Court further finds that
the overall three-step framework of Renton has been
supplanted but not overturned. A court must first
review the ordinance to see if it completely bans the
protected activity. If not, then the court should
determine if the regulation is designed to reduce the
disfavored secondary effects associated with the
regulated activity and not the content of the speech
activity itself. If so, the court applies intermediate
scrutiny; it determines whether the regulation is
narrowly tailored to serve a substantial government
interest, and whether it leaves open alternative
avenues of communication. In determining whether
the regulation is designed to meet a substantial
government interest, courts should review the
evidence relied upon by the legislating body to ensure
that it provides a reasonable basis for the justification
of the ordinance.

Finally, the Court finds that Alameda Books made
three fundamental modifications to the Renton
standard. First, after Alameda Books, the
classification of the regulation as content neutral or
content based does not determine which level of
scrutiny to apply. See id. at 449 (noting that zoning
ordinances “have a prima facie legitimate purpose: to
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limit the negative externalities of land use. . . . For this
reason, we apply intermediate rather than strict
scrutiny (Kennedy, J., concurring in the judgment));
Fair Pub. Policy, 226 F.3d at 1164-54 (expanding this
approach beyond zoning ordinances). Thus, when
reviewing zoning ordinances restricting, but not
banning, the operation of adult establishments, courts
should apply intermediate scrutiny.

Second, at the point where courts review an
ordinance to determine whether it is designed to
further a substantial government interest, they should
engage in the two-step inquiry articulated by Justice
Kennedy. “First, what proposition does a city need to
advance in order to sustain a secondary effects
ordinance? Second, how much evidence is required to
support the proposition?” Alameda Books, 535 U.S. at
449.

Thus, courts must first examine the justification
offered by the ordinance’s authors to ensure that it
complies with the proportionality requirement, and
then review the evidence relied upon by the legislative
body to determine whether it reasonably supports the
rationale. As interpreted by the Ninth Circuit, in the
context of zoning ordinances that require the dispersal
of adult businesses, the proportionality requirement is
“shorthand” for a determination “whether the
ordinance will impose a significant or material
inconvenience on the consumer of the speech.” Tollis,
505 F.3d at 940. In other words, “[a]t the time of the
enactment the city must have some reasonable basis to
believe that interested patrons would, for the most
part, be undeterred by the geographic dispersal of the
adult establishments.” Id.
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However, the Court emphasizes that although this
language may sound in terms of the First Amendment
rights of the patrons, in many cases - including the
instant one - the rights at issue are in fact those of
business-owners. In such cases, therefore, the question
is not whether the patrons might access the protected
speech through some other medium. The question,
rather, is whether the patrons will be deterred from
frequenting the establishments at issue, thereby
diminishing or eliminating the ability of the business-
owners to disseminate the speech of their choice. 

The proportionality requirement thus requires a
city to justify an ordinance regulating adult
entertainment establishments on the grounds that the
ordinance will reduce the secondary effects associated
with such commerce, and that this reduction in
secondary effects will not substantially diminish the
underlying speech. Because Justice Kennedy found
that the City’s rationale passes the initial stage of
review, see Alameda Books, 535 U.S. at 451-53, the
assertions attributed by Justice Kennedy to the City
will be understood to be the City’s position with
respect to the design and effect of the ordinance.

The third addition to the Renton structure is the
burden-shifting framework articulated in Alameda
Books. The City bears the ultimate burden of showing
that the ordinance it enacted passes intermediate
scrutiny. To show that the ordinance advances a
substantial government interest, the City “may rely on
any evidence that is ‘reasonably believed to be
relevant’ for demonstrating a connection between
speech and substantial, independent government
interest.” Alameda Books, 535 U.S. at 438 (quoting
Renton, 475 U.S. at 51-52).
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If the Court, after reviewing the evidence presented
by the authors of the regulation, finds that the
evidence is sufficient to support the rationale for the
law, the burden shifts to Plaintiffs “to cast direct doubt
on this rationale, either by demonstrating that the
municipality’s evidence does not support its rationale
or by furnishing evidence that disputes the
municipality’s factual findings.” Id. at 438-39; see also
id. at 453 (“If these assumptions can be proved
unsound at trial, then the ordinance might not
withstand intermediate scrutiny.” (Kennedy, J.,
concurring)). Finally, “[i]f the plaintiffs succeed in
casting doubt on a municipality’s rationale in either
manner, the burden shifts back to the municipality to
supplement the record with evidence renewing support
for a theory that justifies its ordinance.” Id. at 439. A
municipality’s failure to supplement the record in a
satisfactory fashion means that it cannot, as a matter
of law, demonstrate that the ordinance survives
intermediate scrutiny, thereby entitling the plaintiff to
summary judgment.

2. Scope and Parameters of Plaintiffs’
Burden

The plurality and Justice Kennedy both held that
the City had met its initial evidentiary burden. Id. at
439 (plurality opinion), 445 (Kennedy, J., concurring).
Thus, Plaintiffs now have the opportunity to cast
direct doubt on the City’s rationale for the ordinance
by either 1) demonstrating that the City’s evidence
does not support its rationale or 2) furnishing evidence
that disputes the City’s factual findings. Id. at 439.

Relying on their own evidence, Plaintiffs may
dispute the rationale in either of two ways. First, they
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can demonstrate that the ordinance will not in fact
substantially diminish the targeted secondary effects.
Second, Plaintiffs may show that the ordinance will
reduce secondary effects only by reducing speech “in
the same proportion,” for Justice Kennedy made clear
that “[t]he rationale of the ordinance must be that it
will suppress secondary effects - and not by
suppressing speech.” Id. at 449-50.

In concluding that the City’s rationale was not
aimed at speech, Justice Kennedy made a number of
assumptions. He assumed that “[d]ispersing two adult
businesses under one roof is reasonably likely to cause
a substantial reduction in secondary effects while
reducing speech very little.” Id. at 453. He reasoned
that if two neighboring businesses split, the dispersed
stores will attract fewer patrons (for example, 49
patrons each instead of 100 patrons combined). This,
in turn, could lead to a “dramatic” reduction of
secondary effects, assuming that 49 patrons at each
establishment will attract less crime than 100 patrons
concentrated at one establishment. Id. at 452-53.
Justice Kennedy further assumed that while the
secondary effects might be substantially reduced, the
corresponding reduction in speech would likely be very
little. Indeed, Justice Kennedy thought that speech
might even increase due to the “hospitable
surroundings.” Id. at 453.

At the end of his opinion, Justice Kennedy stated
that “[i]f these assumptions can be proved unsound
. . ., then the ordinance might not withstand
intermediate scrutiny.” Id. Therefore, the Plaintiffs
may “cast direct doubt” on the City’s asserted rationale
either by showing that secondary effects will not in
fact decrease substantially, or by demonstrating that
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8 The proportionality requirement thus comes into play twice -
when a court initially reviews the justification advanced by a city
for its ordinance and later when the court weighs the evidence
proffered by the plaintiffs. In both instances, courts must be alert
to the possibility that the ordinance accomplishes its goal of
reducing secondary effects only through the suppression of speech.
Because the Supreme Court already held that the City met its
initial burden in this case, only the second instance is at issue.

the City has violated the “proportionality
requirement.”8

B. Summary Judgment

1. Legal Standard

Summary judgment is appropriate where “the
pleadings, depositions, the discovery and disclosure
materials on file, and any affidavits show that there is
no genuine issue as to any material fact and that the
movant is entitled to a judgment as a matter of law.”
Fed. R. Civ. P. 56(c). A genuine issue exists if “the
evidence is such that a reasonable jury could return a
verdict for the nonmoving party,” and material facts
are those “that might affect the outcome of the suit
under the governing law.” Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). In adjudicating  a
motion for summary judgment, the court must draw
all reasonable inferences in favor of the nonmoving
party. Id. at 255.

2. Evidentiary Issues

Before reaching the merits of the cross motions for
summary judgment, the Court first addresses
evidentiary issues raised by both parties.
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a. Vanita Spaulding

Plaintiffs object to the Second Declaration of Vanita
Spaulding, filed December 17, 2007. They argue that
she is an inappropriate expert because her testimony
will not “assist the trier of fact to understand the
evidence or determine a fact in issue,” see Fed. R.
Evid. 702, because it will create a “danger of . . .
confusion of the issues, . . . undue delay [and] waste of
time,” Fed. R. Evid. 403, and because it lacks
foundation, Fed. R. Evid. 703. The Court agrees, and
therefore strikes the declaration.

The City offers the testimony of Vanita Spaulding
as an expert. She is the Managing Director of
Trenwith Group LLC, where her responsibilities
“include oversight responsibility for the Regional
Valuation Group.” (2nd Spaulding Decl., at ¶ 4.) She
has “substantial expertise regarding financial, market,
business and industry research and analysis,” and
serves as a consultant to “business management,
investment advisors, auditors, shareholders, financial
investors and potential investors for use in business
and litigation.” (Id. at ¶¶ 5,6.) These entities use her
input “in making decisions that include, among many
others, whether to invest in a business, determining
an appropriate purchase price for a partial interest in
a business, and making informed decisions regarding
whether it will be economically feasible for separate
segments of a business to operate profitably if required
to separate.” (Id. at ¶ 6.) She has testified or been
deposed regarding these issues in several cases, but
none relating to the adult entertainment industry. (1st
Spaulding Decl., May 31, 2007, at Ex. 1, App. 3.)
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The Second Spaulding Declaration states the
following: Ms. Spaulding visited the Alameda Books
and Highland Books sites. She observed their design
and reviewed their schematic diagrams. She reviewed
their income statements from the years 2003-2006,
which show high profit margins. She considered the
various categories of revenues and expenses from their
income statements, and allocated them between, as
relevant here, the bookstore portion and arcade
portions of the business. She concludes that based on
an “analysis of revenues and expenses generated and
incurred by each segment of the business,” it would be
“economically feasible” to separate the arcade from the
retail bookstore component.

Ms. Spaulding’s conclusion lacks foundation. “What
Ms. Spaulding knows how to do - and Plaintiffs do not
challenge this - is to separately evaluate the
profitability of” separate components of a business.”
(Pls’ Obj. 2nd Spaulding Decl., at 4.) However, the
question in this case is not whether the arcade portion
of the combination business is profitable. The question,
more precisely, is whether the arcade as a stand-alone
business will continue to exist once unmoored from the
bookstore component. Alameda Books, 535 U.S. at 451
(purpose of the ordinance must be that the two
business will “split rather than [that one will] close”
(Kennedy, J., concurring)).

Ms. Spaulding does not claim to have any
knowledge (much less expert knowledge) of the adult
entertainment industry. She does not claim to have
surveyed customers or interviewed business owners to
gain an understanding of consumer patterns. She
therefore has no basis to conclude that customers
would be willing to visit a stand-alone arcade. Instead,
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she simply “assume[s] no decline in operating revenues
of the arcade operations” as a separate entity based
upon the fact that it has been profitable when
combined with a bookstore. (2nd Spaulding Decl. ¶ 17.)

The current situation is thus different from a
company with two entirely separate components, such
as a chain of gas stations and a chain of grocery stores
both run by the same central management company.
Ms. Spaulding’s analysis provides support for the
conclusion that, given that the gas stations and
grocery stores exist independently, if they are
financially viable when operated by the same
management company they are likely to be financially
viable when operated by separate companies. Her
analysis does not provide support, however, for the
conclusion that a single business with two intertwined
pieces (such as a gas station/minimart combination)
could be separated. For that, Ms. Spaulding would
need expertise in more than the financials; she would
need expertise in consumer patterns, the reasons why
and the ways in which customers shop at that
particular business.

The following analogy from a more familiar
industry, offered by Plaintiffs, is useful in explaining
why Ms. Spaulding’s conclusion does not follow from
her testimony: Consider a multi-screen (non-adult)
motion picture theater, the typical multi-cinema in a
building containing a half-dozen screens, with a
central area containing concessions. Nobody would
dispute that the concession stands at these theaters
sell extremely expensive popcorn, candy, soda, hot
dogs, and other goods. Assume that a municipality
adopts a regulation requiring concession stands to
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operate more than 1,000 feet away from a theater
complex.

Assume further that Ms. Spaulding performs her
analysis, tallying the costs and revenues from both the
theater and the concession stand, and determines that
both components of the business are profitable.
Following the logic from her declaration, the
concession stand would be a viable stand-alone
business. However, customers generally buy
concessions immediately before entering a film. The
cinema and concession elements have, in effect, a
symbiotic relationship. People are willing to pay
exorbitant prices for popcorn because, at least in part,
the convenience of being able to buy an item within
feet of the theater entrance outweighs the increased
cost of that item. It does not logically follow that
customers would continue to purchase a $7 bag of
popcorn if they had to go to an inconvenient location
down the block to do so. It may be possible that a
stand-alone concession stand would be an economically
viable business, but Ms. Spaulding’s analysis of the
financials of the combined business simply does not
provide a foundation upon which to so opine. For those
reasons, the Second Spaulding Declaration lacks
foundation under Rule 703, does not “assist the trier of
fact” as required of expert testimony under Rule 702,
and could confuse the issues and cause undue delay as
proscribed by Rule 403. Accordingly, the Court strikes
that declaration.

b. Rick Hinckley

Plaintiffs proffer Rick Hinckley as an expert
witness. Mr. Hinckley owns an adult arcade
installation business. He has been involved in the
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9 Contrary to the City’s contention, Mr. Hinckley does not need to
provide financial data to back up his conclusions. It would be
difficult, if not impossible, to provide financial data about stand-
alone arcades because according to the undisputed evidence in
this case, no one has ever heard of one existing. Moreover, Mr.
Hinckley does not claim to be an expert in business accounting.
Rather, he  claims  an  expertise  in  the  practical  functioning  of

installation of over 250 arcades since 1990, and makes
it his “business to stay abreast of the industry and” to
“closely follow industry trends.” (Hinckley Decl. ¶ 16.)
He opines, based on his expertise and knowledge of the
adult arcade industry, that an arcade standing alone
would not be viable. The City moves to strike most of
Mr. Hinckley’s declaration on the grounds that it lacks
foundation, is speculative, is not relevant, and is
hearsay. The Court declines.

The City argues that Mr. Hinckley has no basis for
his conclusions that an “adult arcade would not be
economically viable standing alone,” that it “would not
attract any significant number of customers,” and that
auditorium adult motion picture theaters have
“become all but extinct” because they are “perceived by
the public as ‘seedy.’” (Hinckley Decl. ¶¶ 17, 18.) Mr.
Hinckley offers his testimony as an expert witness in
the field of adult entertainment. He is basing his
opinion on his experiences with many hundreds of
adult arcades, every one of which is attached to a retail
store, and because of his experience and knowledge of
the customer trends in this industry. (Id. at ¶ 17.) The
Court finds that Mr. Hinckley’s experience goes to the
heart of this case - whether customers would frequent
a stand-alone arcade - and indeed is precisely the type
of knowledge that Ms. Spaulding lacks.9 This
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arcade-related businesses and a knowledge of consumer
tendencies in this area.

information is relevant because, as discussed, if the
ordinance reduces secondary effects by forcing
businesses to close, then it is unconstitutional. Finally,
the fact that some of Mr. Hinckley’s information might
be based on hearsay is, as expert testimony, of no
consequence. See Fed. R. Evid. 703 (bases of expert
testimony “need not be admissible in evidence”).

C. William Andrus

William Andrus is an expert witness offered by
Plaintiffs. He is the Vice President of Beverly Books
(the combination bookstore/arcade involved in this
case), has for twenty years been “involved in the
operation of dozens of adult book and video stores,”
and presently oversees over thirty businesses similar
to Plaintiffs. (Andrus Decl. ¶¶ 5, 6.) He is trained as a
lawyer, is admitted to the bar in New York, and
through his experience has “become intimately
familiar with all aspects of [adult] businesses
including the economics, legal issues, marketing, and
customers’ responses and attitudes.” (Id. ¶ 5.) Mr.
Andrus has submitted a declaration stating his opinion
that if the arcade and bookstore components are
required to split the arcade would lose a “dramatic[]”
number of customers and the bookstore’s sales would
drop “appreciably.” (Id. at ¶¶ 12, 9.) He also states that
he has “never seen or heard of a business that existed
only as an adult arcade,” and that a significant portion
of the income generated by the arcade comes from
customers previewing material that they then
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purchase or rent from the retail store. (Id. at ¶ 13, 9,
10.)

The City objects to portions of this declaration for
much the same reason it objected to Mr. Hinckley’s.
For much the same reasons, the Court rejects these
objections. The testimony is relevant as it relates to
the economic viability of splitting the combined
bookstore/arcade because the ordinance’s
constitutionality depends on it not substantially
reducing speech by forcing the separated businesses to
close. As an expert, Mr. Andrus may rely on hearsay
and other inadmissible evidence in order to form his
conclusions. The Court further rejects the City’s
contention that Mr. Andrus has no foundation for his
conclusions. The Court finds that as Vice President of
the companies at issue in this case and as someone
who has worked for decades in the adult
entertainment industry, Mr. Andrus has a basis for his
knowledge about the sales and customer patterns at
issue. If the City wished to challenge some of his facts
or to extract more detail, it had the opportunity to
depose him.

d. Daniel Linz

Because of the Court’s conclusion that the
ordinance violates the First Amendment by
disproportionately reducing speech, it need not
address the objections to the testimony of Mr. Linz,
which related solely to whether the ordinance would in
fact reduce secondary effects.
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e. Jeffrey Cancino

Because of the Court’s conclusion that the
ordinance violates the First Amendment by
disproportionately reducing speech, it need not
address the objections to the testimony of Mr. Cancino,
which related solely to whether the ordinance would in
fact reduce secondary effects.

3. Application

As discussed supra, the City has already satisfied
its initial burden to provide a reasonable basis for
concluding that the combined bookstore/arcade
business increases the presence of undesirable
secondary effects. Plaintiffs now bear the burden of
casting direct doubt on that rationale. The Court finds
that Plaintiffs have succeeded in casting such doubt
and that the City has failed to supplement the record
in a way that would undermine Plaintiffs’ argument.

a. Plaintiffs’ Direct Doubt

Plaintiffs have cast doubt on the City’s rationale for
the ordinance by providing compelling evidence that
stand-alone arcades will not be economically viable.
They have submitted the declarations of two experts -
Mr. Hinckley, who owns a company that installs adult
arcades, and Mr. Andrus, the Vice President of the
bookstore/arcade business at issue in this case - who
attest that, with their decades of experience in the
industry, they have never seen or heard of an arcade
that is not attached to a retail business. (Hinckley
Decl. ¶ 17, Andrus Decl. ¶ 13.) This evidence itself
suggests that the stand-alone arcade would not be
viable economically because, logically, if it were,
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someone during the history of the adult entertainment
industry would have tried it. It is no great stretch of
logic to state that if a stand-alone arcade were a
profitable venture, one would expect our economic
system to have produced one. The fact that neither
party is aware of a single example of a stand-alone
arcade is telling. Put another way, the economics
speak for themselves. 

Mr. Hinckley and Mr. Andrus also provide expert
testimony suggesting two reasons why stand-alone
arcades do not exist. First, many customers who use
arcades do so in order to aid in their decisions to
purchase or rent merchandise at the bookstore because
“an enormous number of DVDs can be previewed in
the arcade portion of business in a short period of
time.” (Hinckley Decl. ¶ 18; see also Andrus Decl. ¶¶ 8-
10.) Regardless of the amount of income generated by
the arcades, therefore, Plaintiffs’ evidence shows that
a primary motivation for customers to use the arcades
would disappear without the presence of a connected
retail store.

Second, it is the opinion of Mr. Andrus and Mr.
Hinckley that unlike adult retail businesses, many of
which are designed to be aesthetically appealing and
which attempt to attract couples and even women
alone as customers, stand-alone arcades are perceived
by customers as “seedy,” and would be unlikely to
draw business on their own. (Hinckley Decl. ¶ 18;
Andrus Decl. ¶ 18.) It is for this reason, in the opinion
of Plaintiffs’ experts, that “free-standing adult theaters
(i.e., auditorium-style theaters) nearly vanished
beginning as prerecorded home adult videotapes
became more widely available.” (Hinckley Decl. ¶ 16;
Andrus Decl. ¶ 18.)
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As discussed, the City objects to this evidence as
“speculation and guess work.” However, the Court
finds that Mr. Hinckley and Mr. Andrus, with their
decades of experience owning and operating the
specific businesses at issue in this case and their
knowledge of the industry, have sufficient foundation
to testify that they are not aware of any stand-alone
arcade ever existing, and that arcades bring in
business largely through customers who are also using
the retail component of a store. They further have
foundation to testify, through their expert knowledge
of the industry, as to their understanding of customer
opinions of arcades and adult cinema complexes.
Unlike the cases relied upon by Defendant, Plaintiffs’
experts are not testifying about a scientific process of
causation. Cf. Guidroz-Brault v. Mo. Pac. R. Co., 254
F.3d 825, 829 (9th Cir. 2001) (expert testimony
regarding whether train crew’s failure to keep “a
proper lookout” caused the train’s derailment needed
further foundation); Reynolds v. County of San Diego,
84 F.3d 1162, 1168-69 (9th Cir. 1996) (same, regarding
the physical movements leading up to a gunshot
wound), overruled on other grounds by Acri v. Crian
Ass., Inc., 114 F.3d 999 (9th Cir. 1997). Instead,
Plaintiffs’ experts are testifying as to their
understanding of the industry. See, e.g., Sentry Select
Ins. Co. v. Royal Ins. Co. Of Am., 481 F.3d 1208, 1222
(9th Cir. 2007) (noting that experts may testify as to
their understanding of an “industry generally”). Their
experience is all the foundation necessary.

Plaintiffs’ evidence casts the requisite doubt here.
The City’s rationale in passing the ordinance “must be
that this ordinance will cause two businesses to split
rather than one to close.” Alameda Books, 535 U.S. at
451 (Kennedy, J., concurring). Although the City
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10 Because Plaintiffs have cast direct doubt in this fashion, the
Court need not reach the alternate argument that the City’s
ordinance will not in fact reduce secondary effects.

satisfied its initial burden, Plaintiffs have come forth
with compelling evidence that stand-alone arcades are
not economically viable; indeed they do not and have
never existed. Because stand-alone arcades do not
exist and are not a viable model, it is implausible that
the City reasonably believed that the arcades could
move rather than close, that, in other words, the City
had “some basis to think that its ordinance will
suppress secondary effects, but not also the speech
associated with those effects.” Tollis, 505 F.3d at 939.
Therefore, Plaintiffs’ evidence suggests that the City’s
intent in passing the ordinances was to reduce
secondary effects by closing arcades - impermissibly
“reducing speech in the same proportion.” Alameda
Books, 535 U.S. at 449 (Kennedy, J., concurring).10

b. City’s Rebuttal

The burden now shifts back to the City “to
supplement the record with evidence renewing support
for a theory that justifies its ordinance.” Alameda
Books, 535 U.S. at 439. The Court finds that the City
has failed in this regard.

The City’s primary focus in supplementing the
record is on demonstrating that the ordinance does in
fact reduce secondary effects. However, that evidence
does not address whether the ordinance is designed,
impermissibly, to reduce secondary effects by reducing
speech. The City makes three arguments in opposition
to Plaintiffs’ contention that the ordinance
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unconstitutionally reduces speech significantly. None,
however, is convincing.

First, the City suggests that Plaintiffs cannot cast
sufficient doubt on the rationale for the ordinance
because the Supreme Court has already held that the
City’s burden is low, and that it had a reasonable basis
for passing the ordinance. This argument confuses the
first and third stage of the Supreme Court’s burden-
shifting analysis. Courts must afford liberal deference
to the City’s rationale only at the first stage. If
Plaintiffs’ succeed in casting direct doubt, however, a
City’s burden to rebut Plaintiffs’ argument by
supplementing the record is higher, and may well
include providing empirical evidence to support its
position. See Alameda Books, 535 U.S. at 439 (noting
that the City may be required to supplement its
position with empirical data once Plaintiffs provide
“actual and convincing evidence . . . to the contrary”).
Accordingly, the City had not successfully met its
burden at the third stage simply by virtue of having
met its burden at the first.

Second, the City contends that it would in fact be
economically feasible to separate the combined adult
businesses. However, the City has submitted no
admissible evidence to this effect. Plaintiffs put forth
evidence that stand-alone arcades are not viable
economically. Defendant now bears the burden to
present some evidence that arcades could survive on
their own. The City has not made this showing.
Instead, the City relies on the Vanita Spaulding’s
Second Declaration, which reviews the revenue and
expenses generated and incurred by the arcade and
retail components - an analysis with which no one
disagrees. However, as already discussed, her
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declaration is not admissible as expert testimony
regarding whether arcades could survive as stand-
alone businesses because she has not established a
basis for having knowledge of the adult entertainment
industry. Her conclusion that arcades would survive
standing alone because they produce revenue when
linked to a retail store is an inference that simply does
not follow.

While the City challenges Plaintiffs’ experts
contentions as speculation, in fact it does not contest
their most important propositions: 1) no one is aware
of a stand-alone arcade currently in existence or ever
having existed, and 2) arcades draw significant
revenue from those customers who also use the retail
component of these stores. The City contends that the
fact that a stand-alone arcade has never before existed
is irrelevant. The Court disagrees. Of course, that
neither party is aware of a stand-alone arcade in
operation could also mean that, however improbably,
it could be a profitable model that has simply never
been tried. However, Plaintiffs need not prove that
stand-alone arcades are not and could not be viable.
They need only provide sufficient compelling evidence
to cast direct doubt on the City’s motive in passing the
ordinance at issue.

Plaintiffs have submitted expert testimony that
such businesses have never existed because they are
not viable. That evidence casts sufficient doubt to shift
the burden back to the City. The City has offered no
relevant evidence to rebut Plaintiffs’ contention.

Third, and finally, Defendant argues that even if
the arcades close, the ordinance is constitutional
because “[a]dult entertainment is readily available
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nearly everywhere within the City, at a cost
comparable to or less than the cost of such services as
provided through an adult arcade.” (Def. Opp’n Summ.
J. 24.) As evidence, the City has submitted a different
declaration by Vanita Spaulding documenting the
multitude of alternative avenues through which
patrons can access pornography, such as the internet,
blackberries, and DVDs.

The Court finds that this reasoning comprises the
heart of the City’s fundamental argument: The City, in
the end, concedes that its ordinance may force the
arcade businesses to close, but contends that these
closures are of no consequence because patrons have
many other avenues through which to view adult
entertainment.

The City’s argument fails to identify the correct
speaker, and this mistake is fatal to its case. If the
speakers at issue were the patrons, this argument
might have some force. However, the speech of the
patrons - protected though it is - is not the focus of this
lawsuit. Rather, Plaintiffs have brought this lawsuit
on behalf of themselves. As the Complaint puts it,
Plaintiffs’ allege that “By prohibiting the operation of
traditional adult bookstores anywhere in the City of
Los Angeles, the CITY has interfered with plaintiffs’
First Amendment right to provide the adult media
materials of its choice to its customers.” (Compl. ¶ 61
(emphasis added).) It is thus the First Amendment
rights of the business-owners, not the rights of the
customers, that are at issue in this litigation.

There can be no doubt that the Constitution
protects the business-owners’ rights to their speech -
disseminating the adult material of their choice - in
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11 For this reason, Defendant’s reliance on this Court’s prior 2005
Order holding that “adult arcades are not ‘an important and
distinct medium of expression’ under Ladue v. Gilleo, 512 U.S. 43
(1994),” to minimize the relevance of any arcade closures is
misplaced. (2005 Order at 38.) Defendant confuses the type of
speech with the speaker. City of Ladue held that a broad

this context. See, e.g., Illusions-Dallas Private Club v.
Steen, 482 F.3d 299, 307 (5th Cir. 2007) (holding that
an ordinance prohibiting sexually-oriented businesses
from serving alcohol in a “dry” political subdivision
implicated the First Amendment because it restricts
the sexually-oriented businesses “ability to serve
alcohol”); Ctr. for Fair Pub. Policy, 336 F.3d at 1165
(characterizing sexually-oriented businesses such as
bookstore and video stores as those “protected by the
First Amendment”); Young v. City of Simi Valley, 216
F.3d 807, 818 (9th Cir. 2000) (holding that the First
Amendment analysis required a consideration of
whether an ordinance “will ‘compromise recognized
First Amendment protections’ of those people who
wish to operate adult businesses in Simi Valley”
(emphasis added)).

That patrons may access adult material through
alternative fora is thus, while relevant to the speech of
the patrons, irrelevant to the speech of the business-
owners. It could scarcely be otherwise. If Defendant’s
argument were taken to its logical extreme, then a
municipality could ban all adult establishments
because the material is readily available on the
internet. A city could ban printed newspapers for the
same reason. As Defendant conceded at oral argument,
a city could even ban auditorium movies theaters
because, after all, they can be accessed on demand
from your living room. Such is clearly not the law.11
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municipal prohibition on residential signs violated the First
Amendment because such expression was “an important and
distinct medium.” 512 U.S. at 55. The question before the Court
in this case, however, is not whether adult arcades are themselves
a particular medium of speech entitled to special protection, or
whether a patron’s First Amendment right to communicate via an
adult arcade is preserved so long as he can view the same
material via the internet. The issue before the Court, rather,
revolves around the business-owner. If arcades shut down, the
business-owner’s First Amendment rights to disseminate the
information of his choice are shut off completely. An ordinance
may not force the closure of the arcades, therefore, regardless of
whether arcades are a specially-protected medium of speech,
because the closures eliminate the speech of the arcade’s owner.

At oral argument on these motions, Defendant
insisted that the ordinance sufficiently protects the
rights of the business-owner because even if stand-
alone arcades are forced to close, business-owners may
distribute and sell the adult entertainment of their
choice using another business model. They may, for
example, attach their arcade to a Laundromat, a hotel,
or a McDonald’s. Likewise, urges Defendant, Plaintiffs
may start an online business, and exercise their free
speech rights over the internet.

The Court rejects this contention ab initio. It would
be unprecedented and unsupported by First
Amendment jurisprudence to allow a municipality to
force the owner of a legal business to, in essence, start
a new business on a completely different business
model in order to exercise his free speech rights.
Unlike the ordinance at issue in Tollis, which required
businesses simply to relocate, see 505 F.3d at 940, or
Gammoh, which imposed a “manner” regulation -
requiring a minimum distance between dancers and
patrons, see 395 F.3d at 1127, Defendant here
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suggests that Plaintiffs embark on an entirely new
business enterprise. If this argument were correct then
municipalities could ban any business that distributes
material also readily available online. Municipalities
could ban any free-standing business as long as that
business could survive parasitically if attached to some
other business with significant foot traffic.

Such a burden is more than the First Amendment
requires business owners to bear. Justice Kennedy
could not have been more explicit that the motivation
behind a valid ordinance “must be that this ordinance
will cause two businesses to split rather than one to
close.” Alameda Books, 535 U.S. at 451. Justice
Kennedy did not state that an ordinance would pass
muster so long as a business owner could start an
entirely new business that combined the first business
with a Laundromat, or as long as he could firm up his
web skills and distribute his speech online.

Indeed, in applying intermediate scrutiny, courts
have consistently held that the requirement that an
ordinance leave open “alternative avenues of
communication” means not that cities should guide all
interested patrons to adult websites, but rather that
“the displaced business [must] be given ‘a reasonable
opportunity to open and operate.’” Tollis, 505 F.3d at
939-40 (quoting Renton, 475 U.S. at 53-54) (focusing,
in analyzing a statute requiring the relocation of adult
businesses into industrial areas, on whether the
municipality had provided a “suitable number of
relocation sites” for the businesses, not on whether the
business-owners or the patrons could find alternate
means of distributing or accessing the protected
material). In short, Defendant has not imposed a
reasonable time, place, or manner restriction; it has
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asked Plaintiffs to find a new method of speaking.
Such a restriction fails to pass constitutional muster.

In conclusion, Plaintiffs have cast direct doubt on
Defendant’s rationale in passing the ordinance by
submitting compelling evidence that stand-alone
arcades are not and have never been economically
viable. They have thus demonstrated that the
ordinance will reduce secondary effects only by,
impermissibly, reducing speech in the same
proportion. Defendant has failed to rebut Plaintiff’s
showing by supplementing the record. Indeed, the City
appears to agree that the arcades may well close, but
contends that such closures will not reduce speech.
However, the City’s attempt at rebuttal fails as a
matter of law because the First Amendment has never
allowed municipalities to regulate protected speech by
forcing a business-owner to embark on an entirely new
business.

As such, Plaintiffs have presented undisputed
evidence that Defendants did not have “some basis to
assume [the] three propositions” required by “Justice
Kennedy’s construct” from Alameda Books. Id. at 939.
First, the City could not have reasonably assumed that
“this ordinance will cause two businesses to split
rather than one to close” because the undisputed
evidence shows that stand-alone arcades have never
existed and are not economically viable. Second, by
forcing the arcades to close, the quantity of speech will
be “substantially” diminished. Id. Third, “total
secondary effects [may] be significantly reduced,” but
only by unconstitutionally reducing speech in the same
proportion. Id.
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12 It is possible that in fact, strict scrutiny is the appropriate level
of review to apply to this ordinance. The case law on this question
is ambiguous. The Alameda Books plurality suggested that if an
ordinance failed Justice Kennedy’s proportionality test, it would
have effectively banned the speech at issue and should thus be
subjected to strict, rather than intermediate, scrutiny. See
Alameda Books, 535 U.S. at 443. In other words, the plurality
appears to read the proportionality test as a means of determining
whether an ordinance constitutes a ban, and therefore whether it
triggers strict scrutiny. The plurality declined to resolve this issue
with respect to the instant ordinance because the Ninth Circuit
had held that section 12.70(C) did not constitute a ban, and
Plaintiffs had not petitioned the Supreme Court for review on that
issue. However, the parties have provided significant new
evidence and briefing since the Ninth Circuit’s opinion, and this
Court could well rule that the ordinance is indeed a ban in effect
if not in name.

On the other hand, Justice Kennedy’s concurrence seems to
suggest that because section 12.70(C) is not, as a prima facie
matter, intended to suppress speech, intermediate scrutiny is
appropriate: “The ordinance may be a covert attack on speech, but
we should not presume it to be so. In the language of our First
Amendment doctrine it calls for intermediate and not strict
scrutiny. . . .” Id. at 447 (Kennedy, J., concurring). This language
implies that the proportionality test is a part of intermediate
scrutiny, rather than a trigger for strict scrutiny. The Ninth

Accordingly, the Court finds that Defendant cannot,
as a matter of law, succeed on its ultimate burden to
demonstrate that section 12.70(C) furthers a
substantial government interest (because it reduces
secondary effects only by reducing speech in the same
proportion), or to show that it leaves open adequate
alternative avenues of communication (because stand-
alone arcades are not viable economically). There is
therefore no question of material fact but that Los
Angeles Municipal Code section 12.70(C) cannot
withstand intermediate scrutiny, and that it violates
the First Amendment.12
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Circuit has interpreted the proportionality test in this fashion as
well. See Tollis Inc. v. County of San Diego, 505 F.3d 935, 939-40
(9th Cir. 2007). The Court need not determine whether strict
scrutiny need be applied because the ordinance fails the more
lenient intermediate scrutiny in any case.

C. Bifurcation

Plaintiffs further move to bifurcate the issue of
whether the City has provided a constitutionally
adequate number of alternate locations where
Plaintiffs can relocate. Because Plaintiffs have
succeeded in casting doubt on the rationale for the
ordinance by showing that a stand-alone arcade will
not be economically viable, and the City has failed to
supplement the record with relevant evidence in
rebuttal, the Court need not reach the relocation issue,
and therefore denies the motion as moot.

III. CONCLUSION

Based on the foregoing analysis, the Court
GRANTS Plaintiffs’ motion for summary judgment,
DENIES Plaintiffs’ motion to bifurcate, and DENIES
Defendant’s motion for summary judgment.

IT IS SO ORDERED.

Dated: July 16, 2008   /s/ Dean D. Pregerson            
  DEAN D. PREGERSON
  United States District Judge
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APPENDIX D
                         

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No. CV 95-07771 DDP (CTx)

[Filed June 10, 2005]
                                                         
ALAMEDA BOOKS, INC., and )
HIGHLAND BOOKS, INC., )

)
Plaintiffs, )

)
v. )

)
CITY OF LOS ANGELES, )

)
Defendant. )

                                                         )

ORDER

[Motions filed on 2/4/05]

In this matter the owners of two adult bookstores,
Alameda Books, Inc., and Highland Books, Inc., sue
the City of Los Angeles, to enjoin the enforcement of
an ordinance, which they claim unlawfully abridges
their First Amendment right to free speech. The
ordinance, enacted by the Los Angeles City Council in
order to reduce criminal activity indirectly associated
with the operation of adult businesses, prohibits the
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combined operation of multiple types of sexually
explicit commerce “in the same building, structure or
portion thereof.” Los Angeles Mun. Code § 12.70(C).

Applying the standard elucidated by the Supreme
Court in Renton v. Playtime Theatres, Inc., 475 U.S.
41 (1986), this Court previously found that § 12.70(C)
was a content based regulation of speech that failed
strict scrutiny and therefore violated the First
Amendment. Accordingly, the Court granted summary
judgment to the business owners. The Ninth Circuit
affirmed this order, albeit on different grounds.
Alameda Books v. City of Los Angeles, 222 F.3d 719
(9th Cir. 2000). It held that, even if the ordinance was
content neutral, the City failed to demonstrate
through its reliance on a study of the effects of
concentrations of adult businesses that the regulation
was designed to serve a substantial government
interest.

A divided Supreme Court reversed. While no
opinion carrying a clear majority, five justices agreed
that the City had satisfied its initial evidentiary
burden and demonstrated that its ban on multiple-use
adult establishments serves its interest in reducing
crime. City of Los Angeles v. Alameda Books, 535 U.S.
612 (2002). The Court then remanded this case for
further proceedings in light of its elaboration of the
Renton standard. Upon remand, the City and the
business owners stipulated to defer further
proceedings while the Ninth Circuit resolved three
cases then pending that required it to apply the
Supreme Court’s holding in Alameda Books. On
September 27, 2004, the Ninth Circuit decided the last
of these three cases. The parties now move this Court
to rule on certain preliminary issues arising from the
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Alameda Books holding in order to properly frame the
remaining issues and guide discovery.

I. Background

A. Factual Background

In 1978, the City of Los Angeles enacted an
ordinance, Los Angeles Municipal Code § 12.70(C),
which prohibits adult entertainment establishments
within 1,000 feet of each other or within 500 feet of a
religious institution, school or public park. In enacting
this law, the Los Angeles City Council relied on a 1977
study carried out by the Department of City Planning
concluding that concentrations of adult entertainment
establishments are associated with higher rates of
prostitution, robbery, assaults, and thefts in
surrounding communities. See Los Angeles Dept. of
City Planning, City Plan Case No. 26475, City Council
File No. 74-4521-S.3, Study of the Effects of the
Concentration of Adult Entertainment Establishments
in the City of Los Angeles (June 1977). Although there
is some evidence that the intent of the City Council
was not only to disperse distinct adult establishments
housed in separate buildings, but also to disperse
distinct types of commercial trades operating under
common ownership and housed within a single
structure, the ordinance that the City enacted directed
that “[t]he distance between any two adult
entertainment businesses shall be measured in a
straight line . . . from the closest exterior structural
wall of each business.” Los Angeles Mun. Code
§ 12.70(D) (1978).

Subsequent to enactment, the City realized that
this method of calculating distances created a loophole
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permitting the concentration of multiple adult
enterprises in a single structure. Apparently concerned
that allowing an adult oriented department store to
replace a strip of adult establishments could defeat the
goal of the original ordinance, the City Council
amended § 12.70(C) to prohibit “the establishment or
maintenance of more than one adult entertainment
business in the same building, structure, or portion
thereof.” Los Angeles Mun. Code § 12.70(C) (1983). The
amended ordinance defines an “adult entertainment
business” as an adult arcade, bookstore, cabaret,
motel, theater, or massage parlor or a place for sexual
encounters, and notes that each of these enterprises
“shall constitute a separate adult entertainment
business even if operated in conjunction with another
adult entertainment business at the same
establishment.” Los Angeles Mun. Code § 12.70(B)(17).
Thus, the ordinance uses the term “business” to refer
to the commerce of a particular type of good or service
sold in adult establishments, rather than the
establishment itself. Relevant for the purposes of this
case are the ordinance’s definitions of adult bookstores
and arcades. An adult bookstore is an operation that
“has a substantial portion of its stock-in-trade and
offers for sale” printed matter and videocassettes that
emphasize the depiction of specified sexual activities.
§ 12.70(B)(2)(a). An adult arcade is an operation
where, “for any form of consideration,” five or fewer
patrons together may view films or videocassettes that
emphasize the depiction of specified sexual activities.
§ 12.70(B)(1).

Alameda Books, Inc., (“Alameda”) and Highland
Books, Inc., (“Highland”) are two adult establishments
operating in Los Angeles. Neither is located within
1,000 feet of another adult establishment or within 500
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feet of any religious institution, public park, or school.
Both establishments rent and sell sexually oriented
products, including videocassettes. Each purveyor
operates its retail sales and rental operations in the
same commercial space in which video booths are
located. After a Los Angeles city inspector found in
1995 that Alameda was operating both as an adult
bookstore and an adult arcade in violation of the City’s
adult zoning regulations, Alameda and Highland
joined as plaintiffs and sued the City under 42 U.S.C.
§ 1983 for declaratory and injunctive relief to prevent
enforcement of the ordinance. The plaintiffs contend
that the ordinance violates the First Amendment
because it impedes on their fundamental right to
freedom of speech.

B. Procedural Background

Early on, both the plaintiffs and the defendant filed
cross-motions for summary judgment with respect to
Count I of the plaintiffs’ complaint, which alleges a
facial violation of the First Amendment. This Court
initially denied both motions on this First Amendment
issue, concluding that there was a genuine issue of fact
whether the operation of a combination video rental
and video viewing business leads to the harmful
secondary effects associated with a concentration of
separate businesses in a single urban area. After the
plaintiffs filed a motion for reconsideration, however,
this Court found that the City’s prohibition on
multiple-use adult establishments was not a content
neutral regulation of speech and subjected the
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1 This court reasoned that neither the City’s 1977 study nor a
report cited in Hart Book Stores v. Edmisten, 612 F.2d 821 (4th
Cir. 1979), supported a reasonable belief that multiple-use adult
establishments produced the secondary effects the City asserted
as its content neutral justification for the prohibition.  

ordinance to strict scrutiny.1 The Court granted
summary judgment for the plaintiffs because it found
that the evidence offered by the City did not
demonstrate that its prohibition was necessary to
serve a compelling government interest.

The Court of Appeals for the Ninth Circuit
affirmed, although on different grounds. The Ninth
Circuit did not reach the question of whether the
ordinance was content based or content neutral. It
reasoned that, even if the ordinance was content
neutral and therefore subject to intermediate scrutiny,
the City failed to present evidence upon which it could
reasonably rely to demonstrate that its regulation of
multiple-use establishments is “designed to serve” the
City’s substantial interest in reducing crime.
Accordingly, the Ninth Circuit concluded that the
challenged ordinance was invalid under City of Renton
v. Playtime Theaters, Inc., 475 U.S. 41 (1986).

The Supreme Court granted certiorari to clarify the
standard for determining whether an ordinance serves
a substantial government interest under Renton. With
no opinion carrying a majority of the justices, it
reversed. Justice O’Connor announced the judgment
and delivered the plurality opinion, which applied
Renton and found that the City could rely on its 1977
study to support the ordinance at the summary
judgment stage. Justice Kennedy concurred in the
plurality’s judgment but he employed a distinct
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analytical approach. The remaining justices, led by
Justice Souter, dissented.

On remand, a status conference was held pursuant
to this Court’s order requiring the parties to meet and
confer on the issues remaining to be tried following the
Supreme Court’s decision. A joint status conference
statement (“Joint Statement”) was filed on December
27, 2002. Following the status conference on January
6, 2003, the parties stipulated to defer discovery and
briefing pending the decisions in three cases
concerning the interpretation of Alameda Books, then
before the Ninth Circuit. On January 22, 2003, this
Court signed the stipulation, which provided that
certain preliminary issues would be briefed by the
parties following the decision by the Ninth Circuit in
the last of the three pending cases.

On July 28, 2003, the Ninth Circuit decided two of
the three cases, Center for Fair Public Policy v. County
of Maricopa, Ninth Cir. No. 00-1658, L.J. Concepts,
Inc. v. City of Phoenix, Ninth Cir. No. 00-19605, in a
consolidated opinion reported sub nom., Center for
Fair Public Policy v. Maricopa County, 336 F.3d 1153
(9th Cir. 2003). On September 27, 2004, the Ninth
Circuit filed its decision in the third case, Dream
Palace, Inc. v. County of Maricopa, 384 F.3d 990 (9th
Cir. 2004).

The Joint Statement and Stipulation asks the
Court to rule on four preliminary matters in order to
properly frame the issues to be tried and to guide
discovery. (Stipulation at 3.) The first issue is to
determine the holding of Alameda Books, specifically
whether Justice Kennedy’s concurrence in Alameda
Books changed the standard established by the
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Supreme Court in Renton for evaluating the
constitutionality of laws regulating sexually explicit
adult businesses. (Joint Statement at 2-3.) The second
issue involves the determination of the scope and
parameters of the plaintiffs’ burden to cast direct
doubt on the City’s rationale for its ordinance.
(Stipulation at 3; Joint Statement at 4-5.) The third
issue is whether the ability of adult arcade uses to
survive is at issue in this case. (Stipulation at 3.) The
fourth issue for the Court is to determine the burden
of proof on the arcade survival issue. (Id.) Following
the Court’s ruling on the preliminary issues, the
parties will file a second joint conference statement
proposing a process for the remainder of the litigation.

II. Discussion

A. Free Speech Rights and the Regulation of Adult
Establishments

In Alameda Books, a divided Supreme Court
revisited the standard established in Renton and used
by courts to review city ordinances regulating adult
entertainment establishments for compliance with the
First Amendment. Before considering the specific
issues raised by the parties, this Court recapitulates
the recent evolution of the Renton standard.

1. The Renton Framework

In Renton, a majority of the Supreme Court first
agreed on the constitutional standard to which cities
must adhere when enacting ordinances targeting the
secondary effects of adult businesses, such as adult
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2 The Court’s previous attempt to articulate a clear standard to
apply to such regulations failed. See Young v. American Mini
Theatres, Inc., 427 U.S. 50 (1976).

bookstores and movie theaters.2 475 U.S. 41 (1986).
This test requires a court to make three inquiries into
the design and effect of the regulation. First, a court
must review the ordinance to determine if it bans the
protected activity altogether. If the ordinance is not a
ban, but rather restricts the operation of the
establishments in some way, then it should be
analyzed as a time, place, and manner regulation. Id.
at 46.

Next, the court must consider whether the
ordinance was designed to reduce secondary effects
associated with the speech activity or, instead, if it was
intended to suppress the content of the speech activity
itself. Id. at 47. If the ordinance targets the secondary
effects, it should “be reviewed under the standards
applicable to ‘content-neutral’ time, place, and manner
regulations,” id at 49; i.e. it should receive
intermediate scrutiny. Otherwise, the ordinance must
survive strict scrutiny.

Finally, assuming that the ordinance receives
intermediate scrutiny, a city must show that it is
narrowly tailored to meet a substantial government
interest, and that it does not unreasonably limit
alternative avenues of communication. Id. at 50. The
evidentiary burden required to show that a regulation
is designed to meet a substantial government interest
is not severe. A city may use whatever evidence it
reasonably believes is relevant to addressing the
identified problems. Id. at 51-52. The First
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3 Justice O’Connor was joined by Chief Justice Rehnquist, and by
Justices Scalia and Thomas. Justice Scalia also wrote a short
concurrence in which he expressed his well-known, but lone,
position that “[t]he Constitution does not prevent those
communities that wish to do so from regulating, or indeed entirely
suppressing, the business of pandering sex.” 535 U.S. at 443-44.

Amendment does not require a city to conduct new
studies. The city may even rely on studies performed
by other cities, or involving different methods of
regulation, so long as the evidence could be reasonably
relied upon to justify the proposed restriction. Id.

Under Renton, if the ordinance survives this three
step inquiry, it is a constitutional restriction on
speech.

2. Alameda Books

In Alameda Books, a divided Supreme Court
elaborated on the Renton framework. Writing for a
four justice plurality, Justice O’Connor applied Renton
to review § 12.70(C).3 Although the plurality did not
revise the Renton standard, it clarified what type of
evidence a city may rely upon in showing that its
regulation meets a substantial government interest.
First, Justice O’Connor stated that

While the city certainly bears the burden of
providing evidence that supports a link between
concentrations of adult operations and asserted
secondary effects, it does not bear the burden of
providing evidence that rules out every theory
for the link between concentrations of adult
establishments that is inconsistent with its
own.
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535 U.S. at 437. Thus, where the evidence relied upon
supports multiple inconsistent inferences about the
effect of the proposed regulation on secondary effects,
a city may still rely on the evidence so long as one such
inference justifies the design of the ordinance.

Next, she articulated the burden-shifting
framework that a court should employ in evaluating
the evidence presented as part of a city’s showing of
substantial government interest. Starting with the
proposition that “a municipality may rely on any
evidence that is ‘reasonably believed to be relevant’ for
demonstrating a connection between speech and a
substantial, independent government interest,” id. at
438 (quoting Renton at 51-52.), she then cautioned
that “[t]his is not to say that a municipality can get
away with shoddy data or reasoning.” Id.

The municipality’s evidence must fairly support
the municipality’s rationale for its ordinance. If
plaintiffs fail to cast direct doubt on this
rationale, either by demonstrating that the
municipality’s evidence does not support its
rationale or by furnishing evidence that
disputes the municipality’s factual findings, the
municipality meets the standard set forth in
Renton. If plaintiffs succeed in casting doubt on
a municipality’s rationale in either manner, the
burden shifts back to the municipality to
supplement the record with evidence renewing
support for a theory that justifies its ordinance.

Id. at 438-39 (citing Erie v. Pap’s A.M., 529 U.S. 277
(2000)).

Reasoning from these statements, Justice O’Connor
concluded that the City of Los Angeles’s reliance on
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4 Justice Souter’s opinion was joined in its entirety by Justices
Stevens and Ginsburg. Justice Breyer joined only as to part II.

the 1977 study was sufficient to demonstrate that the
ordinance was designed to meet a substantial
government interest. Id. at 439. The City “complied
with the evidentiary requirement in Renton.” Id. Left
unstated by the plurality, but necessarily implied, is
the fact that the evidentiary burden now rests with the
plaintiffs to cast doubt on the City’s rationale.

Writing for the dissenting justices, Justice Souter
rejected conclusion arrived at separately by both the
plurality and Justice Kennedy that the 1977 study
provided any support for § 12.70(C).4 He noted that the
1977 study focused on the secondary effects resulting
from the concentration of adult business
establishments, not effects arising from the traditional
combination of selling and viewing activities under one
roof. Id. at 463-64. Because the dissenting justices
discovered no support for the ordinance in the 1977
study, they would have deemed the ordinance content
based and an unconstitutional abridgment of free
speech activity.

Justice Kennedy provided the necessary fifth vote
to reverse the grant of summary judgment, but he did
not join the plurality’s opinion. Rather he wrote
separately “for two reasons.” 535 U.S. at 444. First, he
criticized the Renton framework for inaccurately
designating ordinances like the ones at issue in Renton
and Alameda Books “content neutral.” Justice
Kennedy contended that this was something of a
fiction” and not a particularly helpful one. “After all,
whether a statute is content neutral or content based
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is something that can be determined on the face of it;
if the statute describes speech by content then it is
content based.” 525 U.S. at 448. Nevertheless, this
distinction is essentially technical because Justice
Kennedy also found that “the central holding of Renton
is sound: A zoning restriction that is designed to
decrease secondary effects and not speech should be
subject to intermediate rather than strict scrutiny.” Id.
at 448. Thus, “zoning regulations do not automatically
raise the specter of impermissible content
discrimination, even if they are content based, because
they have a prima facie legitimate purpose: to limit the
negative externalities of land use . . . . For this reason,
we apply intermediate rather than strict scrutiny.” Id.
at 449.

Second, Justice Kennedy articulated an expanded
“substantial government interest” inquiry. The
plurality opinion, like the Renton majority, focused on
the evidentiary showing required to support the
demonstration that the ordinance meets a substantial
government interest. Justice Kennedy agreed with the
plurality that the evidence offered by the City need
only reasonably support the justification advanced in
support of the ordinance. Id. at 449, 451-52. “[A] city
must have latitude to experiment, at least at the
outset, and . . . very little evidence is required.” Id. at
451. Therefore, “courts should not be in the business of
second-guessing fact-bound empirical assessments of
city planners.” Id. A district court’s task is to review
the evidence relied on by the city to insure that it
reasonably justifies the ordinance. Like the plurality,
Justice Kennedy held that the plaintiffs must have an
opportunity to cast direct doubt on the city’s rationale.
“If these assumptions can be proved unsound at trial,
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then the ordinance might not withstand intermediate
scrutiny.” Id. at 453.

However, unlike the plurality, Justice Kennedy
stated that a court should review the evidence only
after it has considered whether the municipality
advanced a legitimate proposition justifying the
ordinance. It is here that Justice Kennedy moved
beyond Renton and the plurality opinion to require
something more of the authors of ordinances
regulating adult entertainment establishments. “[A]
city must advance some basis to show that its
regulation has the purpose and effect of suppressing
secondary effects, while leaving the quantity and
accessibility of speech substantially intact.” Id. at 449.
Thus, “[t]he rationales of the ordinance must be that
it will suppress secondary effects - and not by
suppressing speech.” Id. at 449-50.

By adding this requirement to the Renton
structure, Justice Kennedy noted that the plurality’s
approach failed to address “how speech will fare under
the city’s ordinance.” Id. at 450. Whereas the plurality
only considered the narrow question of whether the
evidence relied on by the City reasonably justified the
design of the ordinance,

[t]his question is actually two questions. First,
what proposition does a city need to advance in
order to sustain a secondary-effects ordinance?
Second, how much evidence is required to
support the proposition? The plurality skips to
the second question and gives the correct
answer; but in my view more attention must be
given to the first.
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5 The term “proportionality requirement” was not used by Justice
Kennedy but has since been adopted by circuit courts applying
this part of his opinion. See, e.g., Fair Public Policy, 336 F.3d at
1162 (9th Cir. 2003).

Id. at 449. Justice Kennedy reasoned that the
application of intermediate scrutiny to zoning
ordinances is appropriate only when the ordinance’s
rationale is that it will reduce the externality costs
associated with the speech activity “without
substantially reducing speech.” Id. at 450. “It is no
trick to reduce secondary effects by reducing speech or
its audience; but a city may not attack secondary
effects indirectly by attacking speech.” Id.

Turning to the instant ordinance, Justice Kennedy
concluded that the City’s claim “must be that this
ordinance will cause two businesses to split rather
than one to close, that the quantity of speech will be
substantially undiminished, and that total secondary
effects will be significantly reduced. This must be the
rationale of a dispersal statute.” Id. at 451. Justice
Kennedy interpreted the City’s rationale thus and held
that the City cleared this new hurdle.

With this analysis, Justice Kennedy inserted a new
“proportionality requirement” into the substantial
government interest inquiry.5 A district court must
review the city’s justification for the zoning ordinance
in order to insure that the law is designed to
significantly reduce the disfavored secondary effects
while leaving the quantity and accessibility of speech
substantially intact. So long as the city complies with
this requirement, and so long as the city offers some
evidence that reasonably supports its justification, it
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has made an initial showing that the regulation was
designed to meet a substantial government interest.
Justice Kennedy analyzed § 12.70(C) under this new
regime and concluded that it is “reasonably likely to
cause a substantial reduction in secondary effects
while reducing speech very little.” Id. at 453.
Accordingly, he joined the plurality in reversing the
grant of summary judgment. In his conclusion,
however, he noted that the plaintiffs must have the
opportunity to disprove the assumptions relied on by
the City in justifying the ordinance. “If these
assumptions can be proved unsound at trial, then the
ordinance might not withstand intermediate scrutiny.”
Id.

3. Ninth Circuit Applications of Alameda Books

The Ninth Circuit first applied the holding in
Alameda Books in Center for Fair Public Policy v.
Maricopa County, 336 F.3d 1153 (9th Cir. 2003).
There, the circuit court reviewed an Arizona statute
that required the closing of “sexually-oriented
businesses” between 1:00 a.m. and 8:00 a.m. on
Monday through Saturday and between 1:00 a.m. and
noon on Sunday. All of the justices agreed that Justice
Kennedy’s opinion in Alameda Books was the
controlling opinion because he concurred in the
judgment on the narrowest grounds. 336 F.3d at 1161
(citing Marks v. United States, 430 U.S. 188, 193
(1976)).

First, the court applied Justice Kennedy’s revised
classification approach. It held that the Arizona
statute was content based on its face, and then,
following Justice Kennedy, it reviewed the statute’s
full record to determine whether its purpose was to
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6 The Court notes that the Ninth Circuit broadened Justice
Kennedy’s holding somewhat. Whereas he limited his holding to
zoning ordinances, which he believed inherently possess a prima
facie legitimate purpose, i.e. reducing the negative externalities
of land use, the Ninth Circuit generalized his approach to include
all regulations designed to ameliorate the secondary effects
associated with the commerce of sexual and pornographic speech.
336 F.3d at 1164-65.

reduce the secondary effects arising from the late-
night operation of the regulated establishments.6 Id. at
1164-65. After finding various “objective indicators of
intent” in the record, the majority was satisfied that
the regulation was directed at the secondary effects,
and not at the content of the speech itself. Id. It
therefore reviewed the statute using intermediate
scrutiny. Id. at 1165.

However, the majority declined to apply the other
factor contained in Justice Kennedy’s Alameda Books
opinion, the “proportionality requirement.” The circuit
court reasoned that applying the proportionality
requirement to regulations limiting the hours of
operation for certain businesses - “time” restrictions
rather than “place” restrictions like the one at issue in
Alameda Books - would invariably lead to the
invalidation of all such regulations. Id. at 1163. This is
because these statutes expressly do what Justice
Kennedy said was improper - they reduce the
secondary effects of speech by reducing the quantity of
the speech itself. The court noted that the
constitutionality of such statutes had uniformly been
upheld by circuit courts pre-Alameda Books, and it
reasoned that Justice Kennedy did not intend “to
precipitate a sea change in this particular area of First
Amendment law.” Id. at 1162. The Ninth Circuit
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concluded that such a result could not be reconciled
with Justice Kennedy’s insistence that “the central
holding of Renton remains sound.” Id. at 1162 (quoting
Alameda Books, 535 U.S. at 448 (Kennedy, J.,
concurring in judgment)). Justice Canby dissented
from this holding, arguing that the majority simply
chose not to apply Justice Kennedy’s holding, which
they admitted was controlling. He would have applied
the proportionality requirement and invalidated the
statute under Alameda Books.

In the circuit’s next application of Alameda Books,
it again confronted a time restriction. Dream Palace v.
County of Maricopa, 384 F.3d 990 (9th Cir. 2004).
Following Fair Public Policy, the panel declined to
apply the proportionality requirement and, applying
the balance of the Renton-Alameda Books standard, it
held that the regulation survived intermediate
scrutiny. 384 F.3d at 1013 n.16.

The Ninth Circuit has applied Alameda Books two
more times since Dream Palace. In World Wide Video
v. Spokane, 368 F.3d 1186 (9th Cir. 2004), the court
expressly reaffirmed that Justice Kennedy’s opinion
represented the holding in Alameda Books. 368 F.3d at
1193. It also held that the burden-shifting framework
discussed by the Alameda Books plurality was part of
the holding because Justice Kennedy implicitly
concurred with it. Id. at 1194. Finally, the panel
unanimously applied the proportionality requirement
to the zoning restriction before the court. However, it
gave the requirement minimal effect, reasoning that it
simply “dovetails with the requirement that an
ordinance must leave open adequate alternative
avenues of communication.” Id. at 1195. Because the
panel found that the ordinance met this prong of the
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original Renton standard, it held that it also met
Justice Kennedy’s proportionality requirement.

Finally, in Gammoh v. La Habra, 395 F.3d 1114
(9th Cir. 2005), the latest Ninth Circuit case to review
a law regulating sexually oriented adult businesses,
the panel confronted a city ordinance requiring adult
cabaret dancers to remain two feet from patrons
during performances. It applied Justice Kennedy’s
modified Renton framework to the ordinance, but it
did not mention the proportionality requirement,
perhaps because the ordinance clearly did not
eliminate any speech but only regulated the manner of
its expression.

B. Applying Alameda Books on Remand

The Court turns to the issues raised by the parties
in their cross-motions. In its motion on preliminary
issues for determination, the City brings forward three
general arguments that track the rubrics contained in
the January 22, 2003 Stipulation. In contrast, the
plaintiffs in their omnibus motion raise numerous
specific issues that fall within each general category.
For each of the four broad issues contained in the
Stipulation, the Court first explains its findings, and
then addresses the issues raised by the parties.

1. The Holding of Alameda Books

a. The Court’s General Findings

The parties first ask this Court to determine the
holding of Alameda Books; specifically, whether
Justice Kennedy’s concurrence in Alameda Books
changed the standard established by the Supreme
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Court in Renton for evaluating the constitutionality of
ordinances regulating sexually explicit businesses.
(Joint Statement at 2,3.)

The City argues that Renton remains the sole
standard by which the issues in this case are to be
resolved, and that Justice Kennedy stated this much
when he insisted that “the central holding of Renton
remains sound.” (Def.’s Mem. of P. & A. at 4.) The
plaintiffs, on the other hand, contend that Justice
Kennedy’s concurring opinion imposes additional
hurdles that a content based, secondary-effects-
justified restriction must pass, and that these are more
rigorous than the original Renton test, which applies
to content neutral, time, place, and manner
restrictions. (Joint Statement at 3.) Under the
plaintiffs’ view, the challenged ordinance could survive
traditional time, place, and manner scrutiny, and
would still be facially unconstitutional if it failed to
pass the heightened intermediate scrutiny test which
the plaintiffs contend was created by Justice Kennedy.
(Id.) Specifically, the plaintiffs contend that the
heightened test requires “a demonstration that the
likely impact of the zoning ordinance on expression is
minimal compared to the extent to which it will likely
reduce secondary effects.” (Pls.’ Resp. at 3.)

For the reasons that follow, this Court finds that,
while the Renton standard is still the controlling
standard in this case, that standard was modified by
the Supreme Court’s holding in Alameda Books.
Specifically, the Court agrees with the plaintiffs that
the proportionality requirement adds a new element to
the Renton inquiry, but it finds that the City has met
its initial evidentiary burden, and that the burden now
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lies with the plaintiffs to show that the ordinance fails
the new standard.

Based on the above review of Alameda Books and
its progeny, the Court makes the following findings
regarding the standard it must apply in reviewing
§ 12.70(C). First, the Court finds that Justice
Kennedy’s opinion in Alameda Books represents the
holding of the case under Marks, 430 U.S. at 193. His
opinion concurred in the judgment of the case on the
narrowest grounds, and therefore must be regarded as
the controlling opinion. The Ninth Circuit expressly
recognized this in Fair Public Policy, 336 F.3d at 1161,
and in World Wide Video, 368 F.3d at 1193. This
addresses the first issue raised by the plaintiffs.

Next, following Justice Kennedy’s statement that
“the central holding of Renton remains sound,”
Alameda Books, 535 U.S. at 448, the Court finds that
the overall three-step framework of Renton has been
supplemented but not overturned. To recapitulate the
holding of Renton, a court must first review the
ordinance to see if it completely bans the protected
activity. If not, then the court should determine if the
regulation is designed to reduce the disfavored
secondary effects associated with the regulated activity
and not the content of the speech activity itself. If so,
the court applies intermediate scrutiny to such
regulations: it determines whether the regulation is
narrowly tailored to serve a substantial governmental
interest, and whether it leaves open alternative
avenues of communication. In determining whether
the regulation is designed to meet a substantial
government interest, the court should review the
evidence relied on by the legislating body to insure
that it reasonably justifies the ordinance.



93a

7 As noted above, the Ninth Circuit expanded the use of this
approach beyond the consideration of zoning ordinances in Fair
Public Policy. See n. 5, supra.

Finally, the Court also finds that Alameda Books
made three fundamental modifications to the Renton
standard. The first two changes will be discussed here,
and the final change will be discussed in the Court’s
consideration of the second overall issue, infra.

The first modification created by Alameda Books is
that the classification of the regulation as content
neutral or content based is irrelevant to the
determination of which level of scrutiny to apply. This
is clearly the case when the regulation is a zoning
ordinance. Justice Kennedy explicitly stated that
zoning ordinances “have a prima facie legitimate
purpose: to limit the negative externalities of land
use. . . . For this reason, we apply intermediate rather
than strict scrutiny.” 535 U.S. at 449. Thus, when
reviewing zoning ordinances restricting, but not
banning, the operation of adult establishments, a court
should apply intermediate scrutiny.7

Second, at the point where a court reviews the
ordinance to determine if it is designed to meet a
substantial government interest, the court should
engage in the two-step inquiry articulated by Justice
Kennedy. “First, what proposition does a city need to
advance in order to sustain a secondary-effects
ordinance? Second, how much evidence is required to
support the proposition?” Id. at 449. Thus, the first
step is to examine the justification offered by the
regulation’s authors to insure that it complies with the
proportionality requirement. This requirement
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mandates that the regulating body “advance some
basis to show that its regulation has the purpose and
effect of suppressing secondary effects, while leaving
the quantity and accessibility of speech substantially
intact.” Id. at 449. Next, the court should review the
evidence relied on by the legislative body to make
certain that it is reasonably sufficient to support the
rationale.

The Court notes the special emphasis Justice
Kennedy placed on the review of a city’s rationale with
regard to “how speech will fare.” Id. at 450. As noted
above, while he agreed with the plurality in its review
of the evidence relied upon by the City, he believed
that “more attention should be given” to the
examination of the rationale itself. Id. at 449. Turning
to the first question, Justice Kennedy wrote that “a
city may not assert that it will reduce secondary effects
by reducing speech in the same proportion.” Id. He
stressed, that “[t]he rationale of the ordinance must be
that it will suppress secondary effect - and not by
suppressing speech.” Id. at 450. Specifically, he
required that the rationale of the proposed ordinance
is that it will leave “the quantity of speech . . .
substantially undiminished, and that total secondary
effects will be significantly reduced.” Id. at 451. In
Justice Kennedy’s view, “[o]nly after identifying the
proposition to be proved can we ask the second part of
the question presented: is there sufficient evidence to
support the proposition?” Id.

In the cases since Alameda Books came down, the
Ninth Circuit has largely declined to apply the
proportionality requirement. In both Fair Public Policy
and Dream Palace, the panels distinguished the
regulations at issue as “time” restrictions that Justice
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Kennedy never meant to subject to the proportionality
requirement. Because such regulations directly reduce
speech through the closing of the adult entertainment
establishments, “the application of Justice Kennedy’s
proportionality analysis to this particular type of
secondary effects law would invalidate all such laws,
and we are satisfied that he never intended such a
result. His proportionality requirement was simply not
designed with this particular type of restriction in
mind.” Fair Public Policy, 336 F.3d at 1163. Had
Justice Kennedy intended such a drastic result, the
panel reasoned, he would not have made the point that
“the central holding of Renton remains sound.” Id.
(quoting Alameda Books, 535 U.S. at 448).

Thus, the Ninth Circuit found a fundamental
difference in the way courts should review “time” and
“place” restrictions: the former requires “the closure of
all adult entertainments for a limited time” as opposed
to the latter, which regulates the location of such
businesses. 336 F.3d at 1163 (italics in original). The
necessary implication is that the proportionality
requirement must apply in the instant case, which
involves a “place” restriction, and is the case Justice
Kennedy had before him when he stated the
requirement.

In Gammoh the Ninth Circuit did not mention the
proportionality requirement when it applied the
Renton-Alameda Books standard to a regulation
limiting the proximity of exotic dancers to their
clientele. 395 F.3d at 1126-27. In that case, the
requirement may not have arisen as an issue, not
because its effect would have been too dramatic, but
rather because it was nil: the proportionality
requirement simply had no application where a
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regulation did not reduce speech at all but merely
proscribed the particular manner of its expression.

As noted above, the only case in which the Ninth
Circuit applied the proportionality requirement was
World Wide Video. There, the panel held that the
requirement “dovetails with the requirement that an
ordinance must leave open adequate alternative
avenues of communication.” 368 F.3d at 1195. The
Ninth Circuit could not have intended this as a general
rule, however, as Justice Kennedy did not write
separately in Alameda Books merely to reiterate an
already well-settled aspect of the Renton test, the
“alternative avenues of communication” prong. Indeed,
the fact that he emphasized the proportionality
requirement so strongly, and that he located it within
the “substantial government interest” inquiry,
demonstrates that he did not intend it to merely
repeat the “alternative avenues of communication”
step in Renton. Rather, the World Wide Video panel
must have found that, in that particular instance, the
proportionality requirement and the “alternative
avenues of communication” requirement coincided.

Accordingly, this Court finds that the
proportionality requirement is a part of the traditional
Renton standard. It requires a city to justify an
ordinance regulating adult entertainment
establishments on the grounds that the ordinance will
reduce the secondary effects associated with such
commerce, and that this reduction in secondary effects
will not substantially diminish the underlying speech.
Because Justice Kennedy found that the City’s
rationale passes this stage of review, see Alameda
Books, supra, at 451-53, the Court simply notes that
the assertions attributed by Justice Kennedy to the
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City will be understood to be the City’s position with
regard to the design and effect of the ordinance. See,
e.g., id. at 451 (“The claim, therefore, must be that . . .
the quantity of speech will be substantially
undiminished, and that total secondary effects will be
significantly reduced. This must be the rationale of a
dispersal statute.”) 

b. The Parties’ Specific Contentions 

The foregoing discussion resolves the issue raised
first by the City as well as the remainder of the
plaintiffs’ arguments contained in its first section. In
order to be clear, however, the Court specifically
addresses each of the arguments made.

The City argues that the Renton standard remains
unchanged The Court finds that Renton is still
controlling, but that the Renton standard was modified
by Alameda Books in the ways just discussed (and also
discussed in the next section).

The plaintiffs argue that the entirety of Justice
Kennedy’s concurrence is binding. The Court finds that
this is so under Marks, 430 U.S. at 193. (However, it
should go without saying that only the holdings of
Justice Kennedy’s opinion are binding, not dicta
contained therein.)

The plaintiffs argue that the City has the burden to
affirmatively demonstrate that the quantity of speech
will be substantially undiminished by the ordinance
and that total secondary effects will be significantly
reduced. It is true that the City bears the ultimate
burden of showing that the ordinance was designed to
address a substantial government interest. As
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discussed in the next section, however, the Supreme
Court held that the City carried its initial burden of
showing that § 12.70(C) meets the substantial
government interest. The burden now shifts to the
plaintiffs to show that the ordinance will substantially
diminish the quantity of speech, or that it will not
significantly reduce secondary effects. If the plaintiffs
accomplish this, the City still has the opportunity to
bring forward new evidence justifying the ordinance.
See Alameda Books, supra, at 438-39 (plurality
opinion), 453 (Kennedy, J., concurring in judgment).

The plaintiffs argue that the City’s premise cannot
be merely that cutting adult speech in half would
probably reduce secondary effects proportionately. As
Justice Kennedy specifically stated that “[a] city may
not assert that it will reduce secondary effects by
reducing speech in the same proportion.” 535 U.S. at
449. Accordingly, the Court agrees with the plaintiffs
that this cannot be the City’s premise.

The plaintiffs argue that the City must advance
some basis to show that its regulation has the purpose
and effect of suppressing secondary effects while
leaving the quantity and accessibility intact. The
Court finds that, pursuant to Justice Kennedy’s
discussion and holding in Alameda Books, the City has
carried this burden through its reliance on the 1977
study. The evidentiary burden now shifts to the
plaintiffs. The City, however, still bears the burden of
demonstrating that the ordinance leaves open
alternative avenues of expression.

The plaintiffs argue that the burden-shifting
structure described by the plurality in Alameda Books
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is now part of the Renton standard. As discussed next,
the Court finds that this is so.

2. The Plaintiffs’ Burden of Proof to Cast Direct
Doubt on the City’s Rationale for § 12.70(C)

a. The Court’s General Findings

The third addition to the Renton structure is the
burden-shifting framework expressly articulated by
the plurality, and alluded to by Justice Kennedy in his
conclusion. Under the Renton analysis, as further
clarified in Alameda Books, the city bears the ultimate
burden of showing that the ordinance it enacted passes
intermediate scrutiny. To show that the ordinance
addresses a substantial government interest, the city
“may rely on any evidence that is ‘reasonably believed
to be relevant’ for demonstrating a connection between
speech and substantial, independent government
interest.” Alameda Books, 535 U.S. at 438 (quoting
Renton, 475 U.S. at 51-52).

Next, if the court, after reviewing the evidence
presented by the authors of the regulation, finds that
the evidence is reasonably sufficient to support the
rationale for the law, the burden shifts to the plaintiffs
“to cast direct doubt on this rationale, either by
demonstrating that the municipality’s evidence does
not support its rationale or by furnishing evidence that
disputes the municipality’s factual finds.” 535 U.S. at
438-39. See also id. at 453 (Kennedy, J., concurring in
judgment) (“If these assumptions can be proved
unsound at trial, then the ordinance might not
withstand intermediate scrutiny.”) Then, “[i]f the
plaintiffs succeed in casting doubt on a municipality’s
rationale in either manner, the burden shifts back to
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the municipality to supplement the record with
evidence renewing support for a theory that justifies
its ordinance.” Id. at 439.

The plurality and Justice Kennedy both held that
the City had met its initial evidentiary burden. Id. at
439 (plurality opinion), 445 (Kennedy, J., concurring in
judgment). Thus, the business owners in the case at
hand must be given a chance to cast direct doubt on
the City’s rationale for the ordinance by either 1)
demonstrating that the City’s evidence does not
support its rationale or 2) furnishing evidence that
disputes the City’s factual findings. Id. at 439. If the
plaintiffs are successful at casting doubt on the City’s
rationale, then the burden shifts back to the City to
“supplement the record with evidence renewing
support” for the rationale behind the ordinance. Id.

Relying on their own evidence, the plaintiffs may
take either of two different paths to dispute the
rationale. They can demonstrate that the ordinance
will not substantially diminish the targeted secondary
effects. If they accomplish this, then they have
demonstrated that the ordinance does not meet a
substantial government interest and therefore fails
intermediate scrutiny. The plaintiffs can also show
that the ordinance will reduce secondary effects but
that it will accomplish this by diminishing speech “in
the same proportion.” Id. at 449. Justice Kennedy
made it clear that “[t]he rationale of the ordinance
must be that it will suppress secondary effects - and
not by suppressing speech.” Id. at 449-50. In reaching
his conclusion that the City’s rationale was not aimed
at speech, he relied on the assumption that
“[d]ispersing two adult businesses under one roof is
reasonably likely to cause a substantial reduction in
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secondary effects while reducing speech very little.” Id.
at 453. Justice Kennedy’s reasoning was that if two
neighboring businesses split the dispersed stores will
attract fewer patrons (e.g. 49 patrons each instead of
100 patrons when combined). This, in turn, would lead
to a “dramatic” reduction of secondary effects
assuming that 49 patrons at each establishment will
attract fewer thieves, prostitutes or “other ne’er-do
wells,” than 100 patrons concentrated at one
establishment. Id. at 452-453. Justice Kennedy further
assumed that while the secondary effects may be
substantially reduced, the speech reduction might be
very little or may increase due to the “hospitable
surroundings.” Id. at 453.

At the end of his opinion, Justice Kennedy stated
that “[i]f these assumptions can be proved unsound at
trial, then the ordinance might not withstand
intermediate scrutiny.” Id. This language, and his
opinion read in its entirety, suggests that plaintiffs can
“cast direct doubt” on the City’s asserted rationale if
they furnish evidence showing that the City has
violated the “proportionality requirement.” If the
plaintiffs can show that the ordinance in fact will
substantially diminish the quantity and accessibility
of speech, then the rationale advanced by the City is
invalid and the ordinance is unconstitutional.

Thus, the proportionality requirement comes into
play twice - when a court initially reviews the
justification advanced by a city for its ordinance and
later when the court weighs the evidence proffered by
the parties (assuming that the plaintiffs have offered
any evidence). In both instances, the court must be
alert to the possibility that the ordinance only
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accomplishes its goal of reducing secondary effects
through the suppression of speech. 

b. The Parties Specific Contentions

The Court now addresses the specific arguments
raised by the parties with regard to the relative
burdens of the parties at this stage.

The City argues that the plaintiffs are unable to
cast direct doubt on the rationale for the ordinance as
a matter of law. The Court does not agree. The
plaintiffs have the opportunity to present evidence
showing that the ordinance will not significantly
reduce secondary effects, or that it will do so by
substantially diminishing speech.

The plaintiffs raise five issues pertaining to the
City’s burden of proof as to the impact of the
ordinance. The plaintiffs first two arguments involve
the survivability of adult arcades discussed in the next
section. Accordingly, the Court addresses those
arguments there.

The plaintiffs next claim that the City bears the
burden of proving that enforcement of the ordinance
will not significantly reduce the total number of adult
bookstores and adult arcades in Los Angeles. The
Court does not find this to be so. As discussed above,
both the plurality and Justice Kennedy held that the
City carried its initial burden of showing that the
ordinance meets a substantial government interest.
Under the plurality’s burden-shifting scheme, the
burden now shifts to the plaintiffs. One way that they
may cast direct doubt on the City’s rationale is to
produce evidence showing that the ordinance will
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substantially reduce speech, and to that end, evidence
showing that the ordinance will result in the closing of
adult “businesses” may be pertinent.

The plaintiffs next argue that the City bears the
burden of proof to show that the ordinance will leave
a sufficient number of countable sites to absorb the
dispersal effect of the statute on adult entertainment
businesses. The Court finds that under Renton this is
one way in which the City can show that the ordinance
leaves open alternative avenues of expression. The
City is required to meet this prong of the Renton test,
not the plaintiffs. Traditionally, this has meant
demonstrating that the combined effects of the
ordinance and other zoning restrictions afford the
plaintiffs “a reasonable opportunity to open and
operate an [adult entertainment business] within the
city.” Renton, 475 U.S. at 54. There may be other ways
in which a City can demonstrate that the ordinance
leaves open alternative avenues of expression.

The plaintiffs next argue that the City has the
burden of showing that the ordinance does not
unconstitutionally interfere with the public’s ability to
obtain information concerning the content of the
affected videotapes and DVDs. The Court does not
agree. As discussed above, the City has already carried
its initial burden demonstrating that the ordinance
meets a substantial government interest. Accordingly,
the plaintiff now bear the burden of showing that the
ordinance substantially diminishes the public’s
accessibility to the protected speech.

The plaintiffs also raise four issues pertaining to
the City’s rationale for the ordinance. The plaintiffs
argue that the City must prove 1) that the ordinance
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will likely reduce secondary effects, 2) that it will
cause businesses to disperse rather than shut down,
and that 3) the agglomeration of adult businesses
produces a greater amount of secondary effects than
the additive effects of a similar number of dispersed
businesses. As discussed above, the Supreme Court
held that the City has carried its initial burden of
proof. Therefore, the burden now rests with the
plaintiffs to cast direct doubt on the City’s rationale.
To that end, the plaintiffs may produce evidence
showing that the ordinance will not reduce secondary
effects or that it will do so by substantially
diminishing speech. One way of accomplishing the
latter may be to demonstrate that the affected
businesses will shut down rather than disperse.

The plaintiffs also request the Court to order the
City to articulate in writing and with specificity all the
secondary effects that the City believes the ordinance
will reduce. The Court denies this request. The
particular secondary effects as have already been
enumerated. The 1977 study relied on by the City
concluded that concentrations of adult businesses
result in higher rates of prostitution, robbery, assaults,
and thefts in neighboring communities. See Los
Angeles Dept. of City Planning, City Plan Case No.
26475, City Council File No. 74-4521-S.3, Study of the
Effects of the Concentration of Adult Entertainment
Establishments in the City of Los Angeles (June 1977).

3. Whether the Ability of Adult Arcades to
Survive is at Issue 

a. The Court’s General Findings
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In their motion, the plaintiffs argue that Alameda
Books makes the issue of adult arcade survivability
material to the determination of § 12.70(C)’s
constitutionality. Previously, the Supreme Court had
indicated that a court should not consider the economic
viability of businesses affected by the regulation of
adult entertainment establishments. See American
Mini Theatres, 427 U.S. at 78 (Powell, J., concurring)
(“The inquiry for First Amendment purposes is not
concerned with economic impact.”). However, Justice
Kennedy indicated in his Alameda Books opinion that
“[t]he City’s premise cannot be” that the ordinance will
require one business to close. 535 U.S. at 450-51. “The
premise, therefore, must be that businesses - even
those that have always been under one roof - will for
the most part disperse rather than shut down.” Id. at
451. This strongly suggests that if the plaintiffs can
prove that the affected businesses will for the most
part shut down rather than disperse, they may be able
to demonstrate that the effect of the ordinance is to
substantially diminish speech. Thus, business
survivability in general is a material issue in this case.

The City argues that the issue of arcade
survivability is precluded by a stipulation entered into
by the parties early on in the course of this litigation.
This stipulation bars the plaintiffs from asserting the
proposition that no adult arcade can survive
economically, and prohibits the City from seeking
discovery of financial information about the operation
of the Alameda and Highland. The plaintiffs now seek
to be released from this agreement because, they
argue, Justice Kennedy’s holding in Alameda Books
now makes the issue of arcade survivability a material
issue.
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The Court finds that the parties should be excused
from the requirements of the stipulation. A stipulation
is an agreement between opposing parties ordinarily
entered into for the purposes of avoiding delay or
expense in the course of an action. It obviates the need
for proof on a narrow range of issues. County of
Sacramento v. Workers’ Comp. Appeals Bd., 77
Cal.App.4th 1114, 1118 (2000). A court may grant
relief from a stipulation in response to fraud, mistake
of fact, or some other circumstances rendering
enforcement of the stipulation unjust. In re Marriage
of Kerry, 158 Cal.App.3d 456, 465 (1984). Here, it was
not reasonably foreseeable that, during the course of
this litigation, the Supreme Court would announce a
modification of the governing legal standard that
would make the economic viability of adult
entertainment businesses, such as the adult arcades,
a potential material issue in the case. Accordingly, the
Court is inclined to excuse both parties from the terms
of the stipulation, thereby permitting the plaintiffs to
raise the issue of economic viability, and permitting
the defendants to conduct discovery relating to the
financial operation of Alameda and Highland.

b. The Parties’ Specific Contentions

As noted above, the plaintiffs make two specific
arguments regarding the survivability of arcades. The
plaintiffs argue that the City should have the burden
of proof to show that adult arcades do not constitute a
distinct medium of expression under Ladue v. Gilleo,
512 U.S. 43 (1994) (ordinance banning residential
signs, “an important and distinct medium of
expression,” is unconstitutional under the First
Amendment). The plaintiffs argue that the holding in
Ladue should be extended to include adult arcades.
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The Court notes that § 12.70(C) is not like the
ordinance at issue in Ladue. The ordinance in Ladue
was an explicit ban on residential signs, albeit with
specific exceptions. Id. at 46-47. The Los Angeles
ordinance is a zoning ordinance that does not expressly
ban any activity, but rather regulates the location and
manner of operation of adult entertainment
establishments. Moreover, the Supreme Court in
Ladue emphasized the “unique and important” nature
of residential signs. Id. at 54. Residential signs are “a
venerable means of communication” that contain
“political, religious, or personal messages.” Id. They
“play an important part in political campaigns.” Id.
“They may not afford the same opportunities for
conveying complex ideas as do other media, but
residential signs have long been an important and
distinct medium of expression.” Id. at 55. The Supreme
Court found that the ordinance did not qualify as a
time, place, or manner regulation because it did not
leave open ample alternative channels for
communication. Id. at 56. The city in that case failed
to persuade the court “that adequate substitutes exist
for the important medium of speech that Ladue has
closed off.” Id.

The speech at issue here is expressed, not with
signs, but through the medium of sexually oriented
adult movies. The plaintiffs argue that adult arcades
are “an important and distinct medium of expression.”
However, the Supreme Court in Ladue emphasized the
important role yard signs have long played as a “a
venerable means of communication” that contain
“political, religious, or personal messages.” Id. at 54. It
described yard signs as “unique and important” and “a
venerable means of communication.” The language
used in Ladue indicates that such heightened



108a

protection was not meant to extend to all forms of
expressive conduct. The Court finds that the holding in
Ladue does not reach adult arcades.

Finally, the plaintiffs argue that the City bears the
burden of showing that the ordinance will not
significantly reduce the number of adult arcades in Los
Angeles. As already discussed, the Court finds that the
burden of showing that the ordinance will significantly
reduce speech now lies with the plaintiffs, not the City.

III. Conclusion

The Court summarizes its findings as follows.

With regard to the holding of Alameda Books, the
Court finds that Justice Kennedy’s concurrence
represents the holding of the case; that the Renton
standard still applies to the First Amendment review
of ordinances regulating sexually explicit businesses;
and that the Renton standard has been modified in the
following ways.

First, ordinances such as § 12.70(C) are content
based rather than content neutral; however they still
receive intermediate scrutiny.

Next, at the point where a court reviews the
ordinance to determine if it is designed to meet a
substantial government interest, the court now
engages in a two-step inquiry. “First what proposition
does a city need to advance in order to sustain a
secondary-effects ordinance? Second how much
evidence is required to support the proposition?”
Alameda Books, supra, at 449. The first inquiry
includes the application of the proportionality
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requirement. Thus, a court must review the rationale
advanced by the city to insure that it is designed to
leave “the quantity of speech . . . substantially
undiminished, and that total secondary effects will be
significantly reduced.” Id. at 450. Then, the Court
must review the evidence presented in support of the
ordinance to insure that it reasonably justifies the
ordinance.

Next, while the city bears the ultimate burden of
showing that the ordinance meets a substantial
government interest, once the city meets its initial
evidentiary burden, the burden shifts to the party
challenging the ordinance to “cast direct doubt on this
rationale, either by demonstrating that the
municipality’s evidence does not support its rationale
or by furnishing evidence that disputes the
municipality’s factual finds.” Id. at 438-39. If the
challenging party presents evidence calling the city’s
rationale into question, the city has an opportunity “to
supplement the record with evidence renewing support
for a theory that justifies its ordinance.” Id. at 439.

At present, the City has carried its initial
evidentiary burden showing that the ordinance is
designed to meet a substantial government interest.
Thus, the burden now lies with the plaintiffs to
produce evidence showing that the enforcement of
§ 12.70(C) would not significantly reduce secondary
effects, or that it would substantially diminish speech.
However, the City still bears the ultimate burden of
proof on this issue; thus, if the plaintiffs present
evidence “casting doubt” on the City’s rationale, the
City will prevail only if a preponderance of the
evidence demonstrates that the ordinance will
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significantly reduce secondary effects and leave the
quantity of speech substantially undiminished.

The Court finds that the issue of whether
enforcement of § 12.70(C) would make adult arcades
economically unviable is an issue in this case because,
as Justice Kennedy explained, the ordinance may not
reduce secondary effects by substantially diminishing
speech. “The claim, therefore, must be that . . . the
quantity of speech will be substantially undiminished,
and that total secondary effects will be significantly
reduced. This must be the rationale of a dispersal
statute. Alameda Books, supra, at 451. The Court
releases the parties from the terms of the stipulation
barring the plaintiffs from raising the issue of the
economic viability of adult arcades and prohibiting the
City from seeking discovery of the plaintiffs’ financial
operations. The plaintiffs currently bear the burden of
showing that adult arcades will close as a result of the
enforcement of § 12.70(C). Such a showing would be
evidence that the ordinance substantially diminishes
the quantity of speech, and would call into question
the rationale advanced by the City to justify the
ordinance. Also, the Court finds that adult arcades are
not “an important and distinct medium of expression”
under Ladue v. Gilleo, 512 U.S. 43 (1994).

Finally, the Court notes that the City also bears the
burden of showing that the ordinance leaves open
alternative channels of communication, the final
element of the Renton standard.

IT IS SO ORDERED.
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Dated: June 10, 2005   /s/ Dean D. Pregerson            
  DEAN D. PREGERSON
  United States District Judge
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and HIGHLAND BOOKS, )
a California Corporation, )

)
Plaintiffs, )

)
vs. )

)
CITY OF LOS ANGELES, a )
municipal corporation, )

)
Defendant. )

__________________________ )

JOINT STATUS REPORT

Status Conference:
Date: May 8, 2006
Time: 10:00 a.m.
Courtroom: 3

Trial Date: Not Set

Plaintiffs, Alameda Books, Inc. and Highland Books
(“Plaintiffs”), and defendant City of Los Angeles
(“City”), respectfully file this Joint Status Report. This
report updates the Joint Report filed by the parties on
or about August 22, 2005, a copy of which is attached
hereto.

1. Preparation of City’s Land Use Study;
Responding Discovery by Plaintiffs; Research
and Investigation by Plaintiffs’ Experts; Reply
By City:

City served its land use study on February 3, 2006,
and a revision to the report on April 26, 2006,
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identifying in excess of 4,000 sites in the City.
Plaintiffs intend to depose the City’s land use expert in
mid May, 2006.

Plaintiffs have retained their own land use expert
to evaluate and respond to the City’s study. Plaintiffs
estimate their expert will need about six months.
Plaintiffs will serve their responsive report by October
31, 2006. The City will analyze plaintiffs’ responsive
report and file any required reply by February 28,
2007.

Both sides will make their experts reasonably
available for deposition.

2. Reports of Other Experts: The parties believe
the majority of evidence in this case will be presented
through expert testimony, both as referenced above
and by experts concerning other areas. In light of the
significant varying contentions by the parties
regarding the relevance of matters asserted in the
Complaint and in the prior Joint Report, and in light
of their significant varying contentions regarding the
appropriate burdens of proof and necessary evidence to
meet such burdens as more fully described by the
Supreme Court in City of Los Angeles v. Alameda
Books, 535 U.S. 425, 122 S. Ct. 1728, 152 L. Ed. 2d 670
(2001), in additional relevant Ninth Circuit and
Supreme Court authority, in this Court’s June 10,
2005, Order and as may otherwise be contended by the
parties, the parties believe it would be most efficient
and economical to disclose their respective contentions
and evidence by cross-motions for summary judgment
and/or summary adjudication with reasonable time for
depositions of those providing supporting evidence
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prior to the time to file oppositions and reply papers,
with suggested timing set forth below.

3. Additional Discovery / Discovery Cut Off:
Additional discovery including document productions
and regarding financial information is on-going. The
parties respectfully suggest a discovery cut-off date of
March 3, 2008.

4. Summary Judgment Motions: The parties
propose the following dates for cross-motions for
summary judgment / adjudication:

May 31, 2007: Last day to file motions

November 5, 2007: Last day to oppose motions

April 7, 2008: Last day to file replies

May 2008: Hearings on motions

5. Amendment of the Complaint: Plaintiffs filed
a supplemental (as opposed to amended) complaint; a
motion to dismiss same was granted; and a motion for
reconsideration is pending.

Respectfully submitted,

Dated: May 1, 2006 CLYDE DeWITT 
WESTON, GARROU, DeWITT
& WALTERS

By: /s/ Clyde DeWitt               
CLYDE DeWITT 

Counsel for Plaintiffs Alameda
Books and Highland Books
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Dated: May 2, 2006 ROCKARD J. DELGADILLO,
City Attorney
JERI L. BURGE, Assistant
City Attorney
STEVEN N. BLAU, Deputy
City Attorney

By: /s/ Steven N. Blau              
STEVEN N. BLAU

Counsel for Defendant City of
Los Angeles
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Exhibit A

G. RANDALL GARROU
California State Bar No. 74442
WESTON, GARROU & DeWITT
12121 Wilshire Blvd., Suite 900
Los Angeles, CA 90025
(310) 442-0072
(fax) (310) 442-0899

Attorneys for plaintiffs

ROCKARD J. DELGADILLO, 
City Attorney (SBN: 125465)
JERI L. BURGE, 
Assistant City Attorney (SBN: 102630)
MICHAEL L. KLEKNER, 
Deputy City Attorney (SBN: 82100)
700 City Hall East
200 North Main Street
Los Angeles, CA 90012-4310
(213) 978-8239

Attorneys for defendant
CITY OF LOS ANGELES

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF

CALIFORNIA

Case No. CV 95-7771 DDP (CTx)

[Dated August 22, 2005]
__________________________
ALAMEDA BOOKS, )
INC., a California )
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Corporation; et al., )
)

plaintiffs, )
)

v. )
)

CITY OF LOS ANGELES, a )
municipal corporation, )

)
defendant. )

__________________________ )

JOINT STATUS REPORT

Status Hearing
Date: August 29, 2005
Time: 11:30 a.m.

Judge: Dean D. Pregerson, Jr.

SUBSTANTIVE ISSUES REMAINING 
FOR TRIAL

I. Alternative avenues of communication.

The Second Cause of Action in the complaint filed
November 15, 1995 alleges that the City’s ordinance is
unconstitutional because there are insufficient
alternative locations in the City to relocate to. The
burden of persuasion is on the City to demonstrate
that the City’s ordinance provides reasonable
alternative avenues of communication.

A. The Scope of Zoning Restrictions That Are
Relevant.  The City contends, and plaintiffs deny,
that for evaluating the validity of the multiple adult
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use prohibition of LAMC § 12.70C, it is necessary, on
the component of alternative sites, to determine only
whether there are as many alternative sites as there
are existing multi-use adult businesses that will be
forced to relocate or close by virtue of enforcement of
the multi-use restriction.

Plaintiffs contend, and the City denies, that the
City’s adult zoning scheme is facially invalid in its
entirety, including the specific multiple-use prohibition
challenged herein, unless the number of sites in Los
Angeles is sufficient not merely for the relocation of
plaintiffs’ own businesses, but is sufficient to insure
that there are ample alternative sites for all adult
oriented businesses in Los Angeles to insure that the
supply of sites will be adequate to match the actual
demand for those sites, so that the overall effect of the
City’s zoning and related ordinances does not function
to restrict the public’s access to constitutionally
protected expression. This is because if the challenged
multi-use restriction forces plaintiffs to divide their
combined uses and either close one use or relocate one
use from each business, then each relocating use would
be subject to complying with all the City’s zoning
restrictions on adult businesses. Consequently,
plaintiffs contend that this fact gives them standing to
challenge the overall adult zoning scheme in Los
Angeles, of which the multiple use restriction is but
one integral component. Also, plaintiffs contend that
any relocating use would be forced to compete with a
much larger group of businesses and potential
businesses in looking for a suitable site (including even
those adult businesses such as massage parlors, which
are not involved in constitutionally protected
expressive activities), so, for that reason as well, the
extent to which the City’s overall adult zoning scheme
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supplies enough sites to satisfy the true demand for
such sites from all such businesses is highly relevant.

B. The Relevant Date(s) at Which Alternative
Sites Are To Be Measured.

Both sides agree that the question of whether the
ordinance scheme provides ample alternative sites
must be evaluated under the actual conditions that
currently exist in Los Angeles. Plaintiffs contend, and
the City denies, that the ordinance must additionally
have provided sufficient alternative sites based on the
conditions which existed in 1983 when the challenged
amendments were added to § 12.70. I.e., if the City’s
study does not additionally establish at least prima
facie evidence that the ordinance provided adequate
alternative sites in 1983 when it was enacted, as well
as currently, plaintiffs will seek summary judgment on
that independent basis.

C. Demand: In connection with the alternative
sites analysis, both sides agree that the burden is on
the City to demonstrate the total amount of demand
for adult business sites. However, the City contends
that the only relevant demand is what will be
generated from those few existing businesses forced to
close or relocate in order to comply with the
ordinance’s multiple use restrictions (which may
possibly only be the businesses of just these two
plaintiffs), whereas plaintiffs contend that the relevant
demand is the total demand for sites in Los Angeles for
all types of adult businesses (as plaintiffs must
compete with all such potential business owners in
finding relocation sites).
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D. The Proposed Sequence of Events Relevant
to The Alternative Sites Inquiry.

1. Preparation of City’s Study. Both sides
agree that in order to meet its initial burden, the City
must prepare a study showing the impact of the City’s
zoning and related ordinances on the availability of
sites for adult business. The parties do not yet agree
on all the details of what that study must show, but
are working on arriving at a mutually acceptable
resolution. The City estimates that it will take it four
months to produce this study. The City’s expert report
containing this study will be served on plaintiffs and
a copy lodged with the Court.

2. Responding Discovery by Plaintiffs.
Upon receiving the City’s Study, plaintiffs will
commence extensive discovery, including depositions,
to determine, among other things, the entirety of
factors which the City did and did not consider in
concluding whether a site was constitutionally
countable.

3. Potentially Dispositive Motions.
Following that discovery, should plaintiffs conclude
that the City’s study is procedurally flawed, so that, as
a matter of law, it is inadequate to discharge the City’s
burden of persuasion, then plaintiffs will file an
immediate motion for summary judgment on that
point. 

4. Research and Investigation by
Plaintiffs’ Experts. If the City’s study is found
legally sufficient to meet the City’s prima facie burden
of persuasion on the alternative sites point (either by
plaintiffs initially, or by the Court after ruling on any
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motion for summary judgment plaintiffs may file),
plaintiffs will then commence extensive expert witness
work of their own, consisting of having expert
witnesses analyze all the sites identified in the City’s
study to verify whether, under plaintiffs’ theory of the
relevant criteria, the sites identified in the City’s study
are constitutionally countable as valid alternative
adult business sites. Plaintiffs’ experts’ work will
require a multi-tiered effort including the following
steps: (1) on-site investigation of each identified site
for any obvious disqualifying factors, e.g. lack of
infrastructure, devotion to a large single use (e.g., a
hospital, large warehouse, etc.), lack of adequate
topography (e.g., located on a sheer cliff or under
water), presence of other factors making site
unsuitable (e.g., landfill, hazardous waste, middle of
an airport, etc.); (2) on-site review of the neighborhood
surrounding each site, looking for any potentially
disqualifying churches, schools, parks or other adult
businesses; (3) examination of zoning records and
maps to determine whether all identified sites are
properly zoned for adult businesses and whether such
sites are within prohibited distances from any
agricultural or residential zones; (4) on-site
measurement of distances from the nearest exterior
walls of site for potential adult business to the nearest
exterior walls of other existing adult businesses, and
to property lines of sensitive uses or sensitive zones, in
those cases where the compliance distances are too
close to determine solely from a map; (5) examination
of title records to look for any easements or restrictions
on title that would make a particular property unfit for
a generic commercial use or, alternatively, for an adult
entertainment use; (6) attempts to determine existence
of any leases applicable to the identified sites, to see if
the provisions of such leases would suggest that the
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property is not in fact a constitutionally countable
relocation site.

The amount of time required for plaintiffs’ experts
to analyze and respond to the City’s study will be
dependent on the amount of detail provided in the
City’s study. The greater the number of factors
evaluated by the City’s experts in determining the
constitutional countability of their proffered
alternative sites, and the greater the specificity of the
City’s findings in identifying those sites, the less time
will be required by plaintiffs’ experts in responding to
that study.

E. Request for Scheduling of a Case
Management Conference. The parties agree that,
subject to the approval of the Court, a case
management conference should be scheduled once the
City serves and files its land use study, at which time
the parties can identify with specificity the further
motions, discovery and/or investigations to be
undertaken in response to the City’s study, as well as
a suggested time frame for the filing of any such
motions or the completion of any such discovery, or the
investigation of the City’s proffered sites by plaintiffs’
experts.

II. Economic viability of adult arcades.

The Court’s order of June 10, 2005, released the
parties from a prior stipulation barring the issue of the
economic viability of adult arcades. As a result, the
City has now prepared document demands seeking
discovery of each plaintiff’s financial records. The
document demands have not been served pending the
case management conference scheduled for August 29,
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2005. Unless otherwise ordered by the Court, they will
be served immediately following the hearing. After the
financial records are analyzed by the City, it is
anticipated that follow up interrogatories and requests
for admissions will be served. Depositions, including
expert depositions, are expected. It is expected that
this discovery will not require additional court
supervision, though that cannot be definitively
determined in advance.

III Proportionality Test

A. The Secondary Effects Component of the
Proportionality Test.

1. Plaintiffs may retain experts to challenge the
validity of the conclusions reached in the City’s 1977
Study, which constitute the basis for the enactment of
the challenged 1983 multiple use restrictions.
Plaintiffs expect to have any such reports prepared
and served on the City within 5 months. The City will
then want to depose plaintiffs’ expert(s).

2. Plaintiffs may retain experts who will conduct
their own secondary effects studies. Plaintiffs expect to
have any such studies prepared and served on the City
within 6 months. The City will then want to depose
plaintiffs’ expert(s).

B. Impact of Ordinance on Expression. Part of
the “proportionality” inquiry will be the previously-
noted examination of the arcade viability issue.
However, plaintiffs intend to also hire experts to
examine and report on a variety of other adverse
impacts which they believe this ordinance has on
expression. Plaintiffs expect to have any such reports
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and/or studies prepared and served on the City within
6 months. The City will then want to depose plaintiffs’
expert(s).

Additional areas of inquiry.

1. Inspections by City. The City will seek to
inspect and photograph each plaintiff’s place of
business.

2. Amendment of Complaint. Plaintiffs have
indicated that they will file a motion to amend the
complaint filed in 1995 to allege at least one additional
constitutional claim. The parties previously agreed to
defer this attempted amendment until after the Court
had resolved the other issues in the case which are
contained in the Court’s Order of June 10, 2005. The
filing of the motion to amend will be contested. If
granted, the City contends that additional discovery
will be required, but its nature and extent cannot be
anticipated at this time. Plaintiffs dispute that
additional discovery will be required. Plaintiffs
anticipate the filing of their motion for leave within 3
weeks. If leave is granted, plaintiffs anticipate filing a
potentially dispositive motion for summary judgment
based on the legal grounds of challenge presented in
their amended or supplemental complaint.

Possible Summary Judgment Motions

It is not clear at this time whether summary
judgment motions will resolve all triable issues in this
case. They certainly have the potential to do so. The
potential summary judgment motions would include:
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1. A potentially dispositive SJ motion by plaintiffs
based on the issue to be raised in their amended
pleading

2. A possible potentially dispositive SJ motion by
plaintiffs based on an asserted facial deficiency in
the City’s study on alternative sites (to be filed
after plaintiffs have deposed the City’s alternative
sites witnesses, but prior to plaintiffs’ own
examination of the City’s sites)

3. A possible partial SJ motion by the City asserting
its belief that it is entitled to prevail on the
alternative sites issue based on the contents of its
alternative sites study.

4. A possible potentially dispositive SJ motion by
plaintiffs, to be filed after doing a full investigation
of the all the sites shown in the City’s study,
asserting that the factually uncontroverted
portions of the City’s evidence are insufficient to
carry the City’s burden of persuasion on the
alternative sites point.

5. A potentially dispositive SJ motion by plaintiffs
asserting that the ordinance is invalid due to lack
of an adequate governmental interest, based on
Justice Kennedy’s proportionality test, which would
include not only the “arcade viability” issue, but
also the argument that, on balance, the impact of
the ordinance on expression is significant and/or
that its impact in reducing secondary effects is
substantially less significant.
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Trial

This is a declaratory relief action and, if summary
judgment motions are not dispositive, the matter will
be tried by the Court. A five day time estimate for a
court trial seems reasonable at this time.

Dated: August 22, 2005

JOHN H. WESTON
G. RANDALL GARROU
WESTON, GARROU &
DeWITT

By: /s/ G. Randall Garrou        
G. RANDALL GARROU
Attorneys for plaintiffs

Dated: August 22, 2005

ROCKARD J. DELGADILLO,
City Attorney
JERI L. BURGE, 
Assistant City Attorney
MICHAEL L. KLEKNER,
Deputy City Attorney

By: /s/ Michael L. Klekner   
 MICHAEL L. KLEKNER,*
Attorneys for defendant
City of Los Angeles

*signed by G. Randall Garrou
p u r s u a n t  t o  e m a i l
authorization given on this
date by Michael L. Klekner
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* * *

[Proof of Service by Mail (Pursuant to Calif. Code of
Civil Procedure § 1013a(3) and Fed.R.Civ.P. 5)

omitted in printing of this appendix]

* * *

[Proof of Service (Business Practice
 to Entrust Deposit to Others) 

omitted in printing of this appendix]
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APPENDIX F
                         

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case  CV 95-07771 DDP (CTx) Date May 8, 2006
No.

Title ALAMEDA BOOKS, INC.; et al. -V- CITY OF
LOS ANGELES

Present: The DEAN D. PREGERSON, 
Honorable U.S. DISTRICT JUDGE

  John A Chambers     Maria Bustillos   N/A  
  Deputy Clerk Court Reporter /     Tape No.

Recorder

   Attorneys Present Attorneys Present 
for Plaintiffs:    for Defendants:

  G. Randall Garrou Colleen Courtney
      Clyde DeWitt     Steven Blau 

Proceedings:
STATUS CONFERENCE RE:  CASE
MANAGEMENT AND STATUS OF STUDY
(COURT ORDERED 08-29-05) 
MOTION FOR RECONSIDERATION OF RULING
DISMISSING SUPPLEMENTAL COMPLAINT
(FILED ON 04-07-06)
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The Court adopts the dates as set forth in the
JOINT STATUS REPORT (FILED ON 05-02-06).

Court hears oral argument and takes the motion
under submission.

241

DOCKETED ON CM 

MAY - 8 2006

BY /s/ JOC                       079

    0 0      :      18     

Initials of Preparer /s/ JOC                 

CV-90 (12/02)  CIVIL MINUTES - GENERAL   Page 1 of 1
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* The Honorable Richard D. Cudahy, Senior Circuit Judge for the
Seventh Circuit, sitting by designation.

                         

APPENDIX G
                         

*UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

No. 09-55367

D.C. No. 2:95-cv-07771-DDP-SH  
Central District of California, Los Angeles

[Filed May 25]
_____________________________
ALAMEDA BOOKS, INC., )
a California corporation and )
HIGHLAND BOOKS, INC., )
a California corporation, )

)
Plaintiffs-Appellees, )

)
v. )

)
CITY OF LOS ANGELES, )
a municipal corporation, )

)
Defendant-Appellant. )

_____________________________ )

ORDER
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Before: CUDAHY, WARDLAW, and W. FLETCHER,
Circuit Judges.

The panel has unanimously voted to deny
appellant’s and appellee’s petitions for rehearing.
Judges Wardlaw and W. Fletcher have voted to deny
both parties’ petitions for rehearing en banc, and
Judge Cudahy so recommends. 

The full court has been advised of the petitions for
rehearing en banc and no active judge has requested a
vote on whether to rehear the matter en banc.  Fed. R.
App. P. 35.

Both parties’ petitions for rehearing and rehearing
en banc are DENIED. 



133a

                         

APPENDIX H
                         

ORDINANCE NO. 157538

An Ordinance amending Section 12.70 of the Los
Angeles Municipal Code to clarify its provisions.

THE PEOPLE OF THE CITY OF LOS ANGELES
DO ORDAIN AS FOLLOWS:

Section 1. Subdivision 7 of Subsection B of Section
12.70 of the Los Angeles Municipal Code is hereby
amended to read:

7. “Establishment” - As used in Subsection C hereof,
the “establishment” of an adult entertainment
business shall mean and include any of the following:

(a) The opening or commencement of any such
business as a new business;

(b) The conversion of an existing business, whether
or not an adult entertainment business, to any of
the adult entertainment businesses defined herein;
or

(c) The relocation of any such business.

Sec. 2. Subsection B of Section 12.70 of the Los
Angeles Municipal Code is hereby amended by adding
Subdivision 17 thereto, to read as follows:
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17. “Adult Entertainment Business” - Adult Arcade,
Adult Bookstore, Adult Cabaret, Adult Motel, Adult
Motion Picture Theatre, Adult Theatre, Massage
Parlor, or Sexual Encounter Establishment, as defined
herein, and each shall constitute a separate adult
entertainment business even if operated in conjunction
with another adult entertainment business at the
same establishment.

Sec. 3. Subsection C of Section 12.70 of the Los
Angeles Municipal Code is hereby amended to read:

C. Prohibition. No person shall cause or permit the
establishment, substantial enlargement or transfer of
ownership or control of an adult entertainment
business within 1,000 feet of another adult
entertainment business or within 500 feet of any
religious institution, school or public park within the
City of Los Angeles. Notwithstanding any provision of
the Los Angeles Municipal Code to the contrary, no
person shall cause or permit the establishment or
maintenance of more than one adult entertainment
business in the same building, structure or portion
thereof, or the increase of floor area of any adult
entertainment business in any building, structure or
portion thereof containing another adult
entertainment business.

Sec. 4. Subsection E of Section 12.70 of the Los
Angeles Municipal Code is hereby amended by adding
Subdivision 3 thereto, to read as follows:

3. Except for an adult entertainment business
required to be discontinued pursuant to Subdivision 1
of this Subsection, if more than one adult
entertainment businesses exists in the same building,
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structure or portion thereof, then all may be continued
until March 10, 1985. At that time all shall be
discontinued except those established prior to
September 1, 1978; but if none of the adult
entertainment businesses were established prior to
September 1, 1978, then all shall be discontinued
except for one, and in case of a dispute the adult
entertainment business established first shall have the
priority right to continue. However, the right to
continue an adult entertainment business until March
10, 1987 may be granted pursuant to Section 12.27-
B,8.

Sec. 5. Subdivision 8 is hereby added to Subsection
B of Section 12.27 of the Los Angeles Municipal Code
to read as follows:

8. Continuance of Adult Entertainment Businesses

An adult entertainment business required to be
discontinued pursuant to Section 12.70-E,3 may be
continued until March 10, 1987 if the Zoning
Administrator finds that:

(i) the adult entertainment business is subject
to a written lease, entered into prior to
March 10, 1982, with a termination date
extending beyond March 10, 1985; or

(ii) that discontinuance of the adult
entertainment business by March 10, 1985
will result in undue financial hardship,
because the adult entertainment business
involves the investment, made prior to
March 10, 1982, of money in real property,
improvements, or stock in trade.
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No application for continuance shall be granted if
the Zoning Administrator makes a finding that the
adult entertainment business is in violation of any
provision of this Chapter, and the violation was not
corrected after notice being given thereof.

An application for a continuance of an adult
entertainment business shall be filed in the Office of
Zoning Administration upon a form and accompanied
by such data and information as has been prescribed
for that purpose. Each such application shall be
verified by the owner or lessee of the property
involved. No fee shall be required.

Upon filing of a verified application, the Zoning
Administrator shall investigate the matter and make
a decision thereon as expeditiously as possible. Such
decision shall be made within 75 days from the date
the matter is filed, or within such extended period of
time as may be mutually agreed upon by the applicant
and the Zoning Administrator. A copy of the Zoning
Administrator’s findings and determination shall be
placed on file in the City Planning Department and a
copy of the determination furnished to the applicant,
the Department of Building and Safety, and the
Director of Planning. If necessary, the Zoning
Administrator may set the matter for hearing giving
notice to the applicant and to the other interested
parties of the time and place of such hearing.

Appeals from determinations by the Zoning
Administrator may be taken to the Board in the same
manner prescribed by Section 12.28 of this Code. No
determination shall become effective until 15 days
have elapsed from the date of mailing a copy of the
written determination to the applicant. During this
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period an appeal may be filed with the Board by any
person aggrieved by the determination, or by any
officer, board, department or bureau of the City. An
appeal shall stay all proceedings in furtherance of the
action appealed from pending its determination.

Sec. 6. Statement of Purpose

There is concern on the part of public officials and
residents of the City of Los Angeles regarding the
adverse impacts which result from the continued
concentration of adult entertainment business. Based
upon this concern, the Los Angeles City Council in
1977 instructed the City Planning Department to
conduct a comprehensive study, with the assistance of
other City agencies, to determine whether and to what
extent the concentration of such adult entertainment
businesses has a blighting and degrading effect upon
the neighborhoods in which they are situated.

The findings of this study, which included
testimony from public hearings, indicated that the
concentration of such adult entertainment businesses
tends to result in the blighting and degrading of the
areas of such concentration. In order to prevent the
further concentration of these adult entertainment
businesses and to protect the character of the City’s
neighborhoods, the City Council enacted Section 12.70
of the Los Angeles Municipal Code known as the
“Adult Entertainment Ordinance” which prohibits the
establishment of an adult entertainment business, as
defined therein, within 1,000 feet of another such
business, or within 500 feet of any religious
institution, school, or public park.
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Nevertheless, there have been a number of
instances in which two or more adult entertainment
business have been established or maintained at the
same location or operated as a single commercial
enterprise. This concentration of adult entertainment
businesses tends to have an adverse impact on the
neighborhood in which they are located and is contrary
to the dispersal approach taken by the City in enacting
the Adult Entertainment Ordinance.

The purpose of this ordinance is to clarify existing
provisions of the Adult Entertainment Ordinance . In
enacting this ordinance in 1978, the City Council did
not intend to permit the establishment of more than
one adult business in the same building or at the same
location. This ordinance will clarify Council’s intent in
that regard and provide reasonable amortization
provisions applicable to businesses established after
September 1, 1978 in a manner inconsistent with
Council’s intent.

Sec. 7. Severability

If any section, subsection, or subdivision of this
Ordinance is held to be unconstitutional or otherwise
invalid, such decision shall not affect the validity of
the remaining provisions of this Ordinance.

Sec    8                  The City Clerk shall certify
to the passage of this ordinance and cause the
same to be published in some daily newspaper
printed and published in the City of Los Angeles.

I hereby certify that the foregoing ordinance was
passed by the Council of the City of Los Angeles, at its
meeting of       MAR 16 1983            
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ELIAS MARTINEZ , City Clerk,

By /s/ Edward W. [  ]                                ,
Deputy.

Approved            MAR 22, 1983         

/s/                 Tom Bradley                        ,
Mayor.

Approved as to Form and Legality
                2/24/83                                  
IRA REINER, City Attorney,

By         Claudia McGee Henry            
CLAUDIA McGEE HENRY
Assistant City Attorney

Pursuant to Sec. 97.8 of the City Charter,
approval of this ordinance recommended for
the City Planning Commission                     
                                                                       
See attached report.
/s/ Calvin S. Hamilton                            / [ka]

Director of Planning

File No.            82-0155         

City Clerk Form No. 23 B (Rev. 7-81)
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APPENDIX I
                         

ORDINANCE NO. 151294

An ordinance amending Chapter 1, Article 2 of the
Los Angeles Municipal Code to add Section 12.70,
Adult Entertainment Zoning, in order to regulate adult
entertainment businesses, as defined therein, in the
City of Los Angeles.

WHEREAS, in recent years there has been a
growing concern on the part of public officials and
residents of the City of Los Angeles regarding the
appearance of a blighting and degrading effect upon
certain neighborhoods of the City from the
concentration of sex-oriented, adult entertainment
businesses in such neighborhoods; and

WHEREAS, based upon said concern, the Los
Angeles City Council instructed the City Planning
Department on January 12, 1977, to conduct a
comprehensive study, with the assistance of the Police
Department, City Attorney and other appropriate City
agencies, to determine whether and to what extent the
concentration of such adult entertainment businesses
has a blighting and degrading effect upon the
neighborhoods in which they are situated; and

WHEREAS, the findings of the above-mentioned
study, which included testimony from public hearings,
indicated that the concentration of such adult
entertainment businesses tends to result in the



141a

blighting and degrading of the areas of such
concentration; and

WHEREAS, in order to prevent the further
concentration of such adult entertainment businesses
and to protect the character of the City’s
neighborhoods, the City Council enacted a zoning
moratorium on August 9, 1977, as an urgency
ordinance, temporarily prohibiting the establishment
of an adult entertainment business, as defined therein,
within 1,000 feet of another such business or within
500 feet of any church, school, park, playground or
area zoned for residential use; and

WHEREAS, in order to allow sufficient time for
additional study of this matter and the preparation of
a permanent adult entertainment zoning ordinance,
the Council directed on November 23, 1977, that said
zoning moratorium remain in effect until August 11,
1978, or until such time as said permanent adult
entertainment zoning ordinance has been enacted,
whichever first occurs; and

WHEREAS, it is a compelling interest of the City of
Los Angeles that a permanent adult entertainment
zoning ordinance be enacted in order to preserve the
public health, peace, safety and general welfare by
regulating adult entertainment businesses in such a
manner as to prevent their further concentration and
the continued erosion of the character of affected
neighborhoods of the City;

NOW THEREFORE:
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THE PEOPLE OF THE CITY OF LOS ANGELES
DO ORDAIN AS FOLLOWS:

Section 1. Section 12.70 is hereby added to the Los
Angeles Municipal Code, to read as follows:

Sec. 12.70. ADULT ENTERTAINMENT ZONING:

A. PURPOSE. It is the purpose and object of this
section to establish reasonable and uniform
regulations to prevent the continued concentration of
adult entertainment businesses, as defined herein,
within the City of Los Angeles.

B. DEFINITIONS. For the purpose of this section,
certain terms and words are defined as follows:

1. “Adult Arcade” - An establishment where, for
any form of consideration, one or more motion
picture projectors, slide projectors or similar
machines, for viewing by five or fewer persons
each, are used to show films, motion pictures, video
cassettes, slides or other photographic
reproductions which are characterized by an
emphasis upon the depiction or description of
“specified sexual activities” or “specified anatomical
areas.”

2. “Adult Bookstore” - An establishment which
has as a substantial portion of its stock-in-trade
and offers for sale for any form of consideration any
one or more of the following:

(a) Books, magazines, periodicals or other
printed matter, or photographs, films, motion
pictures, video cassettes, slides or other visual
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representations which are characterized by an
emphasis upon the depiction or description of
“specified sexual activities” or “specified
anatomical areas;” or

(b) Instruments, devices or paraphenalia
which are designed for use in connection with
“specified sexual activities.”

3. “Adult Cabaret” - A nightclub, bar, restaurant
or similar establishment which regularly features
live performances which are characterized by the
exposure of “specified anatomical areas” or by
“specified sexual activities,” or films, motion
pictures, video cassettes, slides or other
photographic reproductions which are
characterized by an emphasis upon the depiction or
description of “specified sexual activities” or
“specified anatomical areas.”

4. “Adult Motel” - A motel or similar
establishment offering public accomodations for
any form of consideration which provides patrons
with closed-circuit television transmissions, films,
motion pictures, video cassettes, slides or other
photographic reproductions which are
characterized by an emphasis upon the depiction or
description of “specified sexual activities” or
“specified anatomical areas.”

5. “Adult Motion Picture Theater” - An
establishment where, for any form of consideration,
films, motion pictures, video cassettes, slides or
similar photographic reproductions are shown, and
in which a substantial portion of the total
presentation time is devoted to the showing of
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material which is characterized by an emphasis
upon the depiction or description of “specified
sexual activities” or “specified anatomical areas.”

6. “Adult Theater” - A theater, concert hall,
auditorium or similar establishment which, for any
form of consideration, regularly features live
performances which are characterized by the
exposure of “specified anatomical areas” or by
“specified sexual activities.”

7. “Establishment” - As used in Subsection C
hereof, the “establishment” of an adult
entertainment business shall mean and include any
of the following:

(a) The opening or commencement of any
such business as a new business;

(b) The conversion of an existing business,
whether or not an adult entertainment
business, to any of the adult entertainment
businesses defined herein;

(c) The addition of any of the adult
entertainment businesses defined herein to any
other existing adult entertainment business; or

(d) The relocation of any such business.

8. “Massage Parlor” - An establishment where,
for any form of consideration, massage, alcohol rub,
fomentation, electric or magnetic treatment, or
similar treatment or manipulation of the human
body is administered, unless such treatment or
manipulation is administered by a medical
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practitioner, chiropractor, acupuncturist, physical
therapist or similar professional person licensed by
the State of California. This definition does not
include an athletic club, health club, school,
gymnasium, reducing salon, spa or similar
establishment where massage or similar
manipulation of the human body is offered as an
incidental or accessory service.

9. “Public Park” - A park, playground,
swimming pool, beach, pier, reservoir, golf course
or athletic field within the City of Los Angeles
which is under the control, operation or
management of the City Board of Recreation and
Park Commissioners or the County Department of
Beaches.

10. “Religious Institution” - A building which is
used primarily for religious worship and related
religious activities.

11. “School” - An institution of learning for
minors, whether public or private, which offers
instruction in those courses of study required by
the California Education Code or which is
maintained pursuant to standards set by the State
Board of Education. This definition includes a
nursery school, kindergarten, elementary school,
junior high school, senior high school or any special
institution of learning under the jurisdiction of the
State Department of Education, but it does not
include a vocational or professional institution or
an institution of higher education, including a
community or junior college, college or university.
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12. “Sexual Encounter Establishment” - An
establishment, other than a hotel, motel or similar
establishment offering public accomodations,
which, for any form of consideration, provides a
place where two or more persons may congregate,
associate or consort in connection with “specified
sexual activities” or the exposure of “specified
anatomical areas.” This definition does not include
an establishment where a medical practitioner,
psychologist, psychiatrist or similar professional
person licensed by the State of California engages
in sexual therapy.

13. “Specified Anatomical Areas” - As used
herein, “specified anatomical areas” shall mean and
include any of the following:

(a) Less than completely and opaquely
covered human genitals, pubic region, buttocks,
anus or female breasts below a point
immediately above the top of the areolae; or

(b) Human male genitals in a discernibly
turgid state, even if completely and opaquely
covered.

14. “Specified Sexual Activities” - As used
herein, “specified sexual activities” shall mean and
include any of the following:

(a) The fondling or other erotic touching of
human genitals, pubic region, buttocks, anus or
female breasts;
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(b) Sex acts, normal or perverted, actual or
simulated, including intercourse, oral
copulation or sodomy;

(c) Masturbation, actual or simulated; or

(d) Excretory functions as part of or in
connection with any of the activities set forth in
(a) through (c) above.

15. “Substantial Enlargement” - As used in
Subsection C hereof, the “substantial enlargement”
of an adult entertainment business shall mean the
increase in floor area occupied by the business by
more than fifty percent (50%), as such floor area
exists on the effective date of this section.

16. “Transfer of Ownership or Control” - As used
in Subsections C and E hereof, the “transfer of
ownership or control” of an adult entertainment
business shall mean and include any of the
following:

(a) The sale, lease or sublease of such
business;

(b) The transfer of securities which
constitute a controlling interest in such
business, whether by sale, exchange or similar
means; or

(c) The establishment of a trust, gift or other
similar legal device which transfers the
ownership or control of such business, except for
transfer by bequest or other operation of law
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upon the death of the person possessing such
ownership or control.

C. PROHIBITION. No person shall cause or
permit the establishment, substantial enlargement
or transfer of ownership or control of an Adult
Arcade, Adult Bookstore, Adult Cabaret, Adult
Motel, Adult Motion Picture Theater, Adult
Theater, Massage Parlor or Sexual Encounter
Establishment within 1,000 feet of another such
business or within 500 feet of any religious
institution, school or public park within the City of
Los Angeles.

D. MEASUREMENT OF DISTANCE. The
distance between any two adult entertainment
businesses shall be measured in a straight line,
without regard to intervening structures, from the
closest exterior structural wall of each business.
The distance between any adult entertainment
business and any religious institution, school or
public park shall be measured in a straight line,
without regard to intervening structures, from the
closest exterior structural wall of the adult
entertainment business to the closest property line
of the religious institution, school or public park.

E. EXCEPTIONS.

1. A person possessing ownership or control
of an adult entertainment business which is
within 1,000 feet of another such business or
within 500 feet of any religious institution,
school or public park on the effective date of this
ordinance shall be permitted to transfer such
ownership or control within two (2) years of said
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effective date. The person acquiring such
ownership or control, however, shall be required
to discontinue said adult entertainment
business within five (5) years from the date of
said transfer of ownership or control, if such
business continues to be within 1,000 feet of
another such business or within 500 feet of any
religious institution, school or public park.

2. A person possessing ownership or control
of an adult entertainment business shall be
permitted to transfer such ownership or control
if such business is not within 500 feet of any
religious institution, school or public park and
the only other adult entertainment business or
businesses within 1,000 feet of such business
have been established under a variance from
the requirements of this section, pursuant to
the variance provisions set forth in Section
12.27 of this Code. This exception shall not,
however, apply to an adult entertainment
business which has been established under such
a variance.

F. SEVERABILITY. If any provision or clause of
this section or the application thereof to any person
or circumstance is held to be unconstitutional or
otherwise invalid by any court of competent
jurisdiction, such invalidity shall not affect other
section provisions, clauses or applications thereof
which can be implemented without the invalid
provision, clause or application thereof, and to this
end the provisions and clauses of this section are
declared to be severable.
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Sec.        2          The City Clerk shall certify to
the passage of this ordinance and cause the same
to be published in some daily newspaper printed
and published in the City of Los Angeles.

I hereby certify that the foregoing ordinance was
passed by the Council of the City of Los Angeles, at its
meeting of   JULY 18 1978    

REX E. LAYTON, City Clerk,

By /s/[   ]                                                  ,
Deputy.

Approved            JUL 28 1978        

/s/                 Tom Bradley                        ,
Mayor.

Approved as to Form and Legality
                7-11-78                                  
BURT PINES, City Attorney,

By         John C. Funk                          
JOHN C. FUNK Deputy.

Pursuant to Sec. 97.   2   of the City Charter,
the City Planning Commission on  6-29-78 
recommended that this ordinance be adopted
by the City Council.
/s/ Raymond [   ]                                             

Secretary
File No.            74-4521         

City Clerk Form 23




