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SUPPLEMENTAL BRIEF FOR PETITIONER 
The Court’s latest orders list includes a GVR in 

light of  AT&T Mobility LLC v. Concepcion, 563 U.S. 
___ (2011).  See Sonic-Calabasas A, Inc. v. Moreno, 
No. 10-1450 (Oct. 31, 2011) (“The petition for a writ 
of certiorari is granted.  The judgment is vacated, 
and the case is remanded to the Supreme Court of 
California for further consideration in light of AT&T 
Mobility LLC v. Concepcion, 563 U.S. ___ (2011).”).  
Sonic-Calabasas is the fifth such GVR.   

The petition for certiorari in the instant case is 
scheduled for Conference on November 4, 2011.  The 
petition and subsequent briefs have extensively 
discussed the other four GVRs.  Respondent has 
contended that Concepcion is a very narrow decision 
that does not justify a GVR of the decision below 
applying Georgia’s law of unconscionability to 
invalidate the class waiver provision of an 
arbitration agreement.  The Court’s action in Sonic-
Calabasas confirms what should already have been 
clear to all:  Concepcion is a consequential decision 
that is not narrow in scope, and a GVR is clearly 
appropriate here.  Indeed, this case is much closer to 
the core holding of Concepcion than Sonic-
Calabasas. 

In particular, Respondent has opposed a GVR on 
the view that Concepcion was narrowly aimed at 
California’s Discover Bank rule:   

As noted by Justice Scalia at the outset of 
Concepcion, the sole issue before the Court in that 
case was whether the “Discover Bank rule” under 
California law, which held that class action 
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waivers were per se unconscionable, was 
preempted by the FAA [Federal Arbitration Act].   

Brief in Opp. 5 (referring to Discover Bank v. Super. 
Ct., 113 P.3d 1100 (Cal. 2005)).   

But the GVR in Sonic-Calabasas confirms that 
Concepcion did more than simply disapprove the 
Discover Bank rule—Sonic-Calabasas involved 
neither the Discover Bank rule nor class action 
waivers.  Sonic-Calabasas involved instead a 
provision in an arbitration agreement requiring an 
employee pressing a claim for unpaid wages to waive 
his statutory “right to seek an informal hearing in 
front of the Labor Commissioner, a so-called 
‘Berman’ hearing.”  Sonic-Calabasas A, Inc. v. 
Moreno, 247 P.3d 130, 133 (Cal. 2011), cert. granted 
and judgment vacated, No. 10-1450 (Oct. 31, 2011).  
Applying “the law related to mandatory employment 
arbitration agreements,” 247 P.3d at 139, the 
California Supreme Court held that such “Berman 
waivers” were both unconscionable and contrary to 
public policy.  See id. at 139–44 (against public 
policy); id. at 144–46 (unconscionable).  The 
California Supreme Court also concluded that its 
holding—i.e., that a “waiver of a Berman hearing in 
an arbitration agreement is contrary to public policy 
and unconscionable”—was “not preempted by the 
FAA.”  Id. at 146, 152.  Notably, the California 
Supreme Court did not view this as a mere 
application of its Discover Bank rule regarding class 
action waivers (since no such waiver was at issue) 
and cited Discover Bank only for a few general 
propositions.  See id. at 147–48 & n.12. 

This Court’s GVR in Sonic-Calabasas, like its 
previous post-Concepcion GVRs, see Pet. for Cert. 
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11–12; Reply Br. 6–7, confirms that Concepcion 
represents a significant development concerning the 
scope of the FAA and its effect on state-law rules 
voiding arbitral provisions as unconscionable or 
against public policy.  And whatever the precise 
metes and bounds of Concepcion’s holding, the 
decision appropriately informs a broad swath of 
cases involving the interrelationship of the FAA and 
state laws disfavoring arbitration agreements on 
grounds of unconscionability or public policy.  Given 
the significance of Concepcion in this area, the right 
course is to remand this case to the court below for a 
reassessment of its conclusion that the class waiver 
in Petitioner’s arbitration agreement with 
Respondent was unconscionable under Georgia law.   

*     *     * 
For the foregoing reasons, as well as those 

previously set forth in the petition and reply, this 
Court should grant the petition for certiorari, vacate 
the judgment below, and remand for further 
consideration in light of Concepcion. 
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