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REPLY BRIEF FOR PETITIONER AMY 

 In her petition, Amy explained that hundreds of 
cases are currently pending in the lower courts in 
which circuit and district judges are struggling with 
how to apply the mandatory child pornography resti-
tution statute. And Amy further described a clear 
split of opinion – at both the circuit and district court 
levels – as to how to interpret that statute. 

 In response, the Government and Monzel argue 
that review of this important question would be 
“premature.” Gov’t Br. 12. But it makes no sense to 
leave this divisive and recurring issue unresolved. 
Compounding the problem, the D.C. Circuit’s interpre-
tation of the statute renders it largely unworkable. 
The Court should review the decision below, which 
clearly deprives Amy and other crime victims like her 
of the “full” and “mandatory” restitution that Con-
gress promised. 18 U.S.C. § 2259(b)(1) & (4). Indeed, 
this case presents an almost unique opportunity to 
review the issue in an adversarial posture because 
(unlike most other pending appellate cases) the crime 
victim here has appellate legal counsel. 

 Amy also seeks certiorari on the additional ques-
tion of whether crime victims can obtain ordinary 
appellate protection of their rights, either through a 
Crime Victims’ Rights Act (CVRA) mandamus peti-
tion or a direct appeal. The Government concedes 
that two separate circuit splits have developed on the 
ability of victims to protect their rights through these 
two separate vehicles. On the mandamus vehicle, the 
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circuits are split at least two-to-four – although a 
more accurate accounting is four-to-four. On the ap-
peal vehicle, the circuits have adopted widely varying 
approaches. This Court should grant certiorari on this 
question as well and clarify the ways in which crime 
victims can obtain full appellate protection of their 
rights. 

 1. In the child pornography restitution statute, 
Congress instructed district courts that restitution is 
“mandatory” for petitioner Amy and other victims of 
child pornography crimes for “the full amount of the 
victim’s losses.” 18 U.S.C. § 2259(b)(1) & (4). Congress 
itemized in the statute six categories of losses for man-
datory restitution. The statute first lists five clearly 
circumscribed categories of losses, such as expenses 
for psychological care, lost income, and attorneys’ fees. 
In addition, the statute authorizes a catch-all set of 
losses for which restitution must be ordered – namely, 
“any other losses suffered by the victim as a proxi-
mate result of the offense.” 18 U.S.C. § 2259(b)(3)(F) 
(emphasis added). 

 The first question presented by Amy in her 
petition is whether the “proximate result” limitation 
applies only to the provision in which Congress 
placed it or whether it should implicitly be read back-
wards through the statute’s other earlier provisions. 
Amy explained in her petition that this issue is 
currently pending before various circuits as well as 
hundreds of federal district judges. Sadly, modern 
technology has led to an explosion in the distribution 
of child pornography images. See Amicus Br. of the 
National Center for Missing and Exploited Children 
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in Support of Petitioner at 3 (more than 161,000 re-
ports of apparent child pornography thus far in 2011). 
Prosecutions have correspondingly exploded as well. 
In the last year alone, federal district court judges 
imposed 1,886 sentences in child pornography cases. 
Pet. 23. In a substantial percentage of these cases, 
victims have sought restitution from defendants, forc-
ing hundreds of judges to wrestle with how to apply 
the mandatory provisions of the child pornography 
restitution statute. 

 Both the circuit courts and district courts are 
badly divided on how to apply the statute. In its deci-
sion below, for example, the D.C. Circuit specifically 
acknowledged it was expanding a circuit split. See 
App. 15 (disagreeing with In re Amy Unknown, 636 
F.3d 190 (5th Cir. 2011)).1 

 The Government and defendant Monzel, however, 
would apparently have this Court leave the circuit 
split unresolved, contending that review at this time 
is “premature.” Gov’t Br. 8. The Government notes 

 
 1 The defendant in In re Amy filed a petition for rehearing 
en banc on April 15 and Amy responded in opposition on May 19. 
In the more than five months since then, however, the Fifth 
Circuit has not ordered any additional briefing, as would occur if 
a majority of the Court were inclined to reconsider its earlier 
decision. See Rules and Internal Operating Procedures of the 
U.S. Court of Appeals for the Fifth Circuit at 35-36 (“If a majority 
of the judges in active service who are not disqualified, vote for 
an en banc hearing or rehearing, the chief judge instructs the 
clerk as to an appropriate order. The order indicates a rehearing 
en banc with or without oral argument has been granted, and 
specifies a briefing schedule for filing of additional briefs.”). 
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that the D.C. Circuit’s ruling is “interlocutory.” Id. 
And, to be sure, while the Circuit rejected the great 
bulk of Amy’s restitution request, it nonetheless re-
manded for final calculation of a restitution award 
somewhat above the $5000 nominal amount originally 
ordered by the district court. App. 36. 

 But the interlocutory nature of the case is simply 
a factor the Court considers, not a bar to review now. 
See 28 U.S.C. § 1254(1). The Court has been willing to 
review interlocutory decisions involving a fundamen-
tal issue of law important to further conduct of the 
case – particularly where the decision will immedi-
ately harm the petitioner. See Mazurek v. Armstrong, 
520 U.S. 968, 975 (1997); EUGENE GRESSMAN ET AL., 
SUPREME COURT PRACTICE § 4.18 at 281 (9th ed. 2008) 
(collecting cases). 

 Whether Amy has to prove that her losses were 
the “proximate result” of Monzel’s crimes is a key-
stone issue for the future conduct of this case. And the 
D.C. Circuit’s decision is creating irremediable harm 
to Amy and many other child pornography victims, 
who are now receiving substantially lower restitution 
awards than those to which they are entitled. For this 
reason (among others), the Court received three 
amicus briefs supporting Amy from prominent crime 
victims organizations – the National Center for Miss-
ing and Exploited Children, the National Crime Vic-
tim’s Law Institute, and the National Association to 
Protect Children – urging the Court to grant immedi-
ate review of this vital question. 
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 Equally important with the consequences to Amy 
and other crime victims, however, are the conse-
quences to the federal judiciary. Leaving this issue un-
resolved would mean extended litigation throughout 
the country on how to apply the child pornography 
restitution statute in circuit and district courts. See 
Pet. 17-23. Indeed, simply counting circuits on each 
side of the question understates the extent of divi-
sion. It may be true that the D.C. Circuit’s holding is 
consistent with the holdings of several other circuits. 
Gov’t Br. 11. Nonetheless, as the D.C. Circuit ex-
plained, it rejected the reasoning of all previous 
circuit decisions in reaching its conclusion. The D.C. 
Circuit specifically stated, “We join the plurality [of 
circuits] in concluding that all of the categories re-
quire proximate cause. Unlike those circuits, howev-
er, our reasoning rests not on the catch-all provision 
of § 2259(b)(3)(F), but rather on traditional principles 
of tort and criminal law. . . .” App. 15. 

 This difference in reasoning among the circuit 
courts is important, as it will have ramifications for 
the size of restitution awards in hundreds of child 
pornography sentencings each year. Under the D.C. 
Circuit’s “traditional principles” reasoning, it is still 
possible for child pornography victims to receive at 
least nominal restitution – as evidenced by the D.C. 
Circuit’s remand in this case for calculation of a 
nominal restitution award. Under other circuits’ catch-
all language reasoning, such awards are almost im-
possible. For example, this summer the Ninth Circuit 
in United States v. Kennedy, 643 F.3d 1251 (9th Cir. 
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2011), noted the circuit split between the D.C. Circuit’s 
ruling in this case and the Fifth Circuit. Id. at 1261 
n.13. The Ninth Circuit, however, concluded that it 
could not revisit the question, because it was bound 
by its earlier circuit precedent in United States v. 
Laney, 189 F.3d 954, 965 (9th Cir. 1999). (Laney was 
one of the precedents whose reasoning the D.C. Cir-
cuit below specifically rejected. App. 15.) The Ninth 
Circuit went on to raise questions about the D.C. 
Circuit’s remand in this case, noting that the D.C. 
Circuit “provided no guidance regarding how this [prox-
imate result] calculation was to be conducted. . . .” Id. 
at 1265. The Ninth Circuit then suggested that, under 
its precedent, no such remand would be useful be-
cause “we suspect that § 2259’s proximate cause and 
reasonable calculation requirements will continue to 
present serious obstacles for victims seeking restitu-
tion in these sorts of cases.” Id. at 1266. Rather than 
leave the applicable principles on such a frequently 
recurring question unsettled, this Court should grant 
immediate review. 

 2. Further underscoring the need for immediate 
review are the far reaching consequences of the D.C. 
Circuit’s (and other Circuits’) erroneous interpreta-
tion of § 2259. Interpreting the child pornography 
restitution statute to require victims like Amy to show 
that their losses were the “proximate result” of a par-
ticular defendant’s crime will often nullify the statute. 
In this case, for example, it appears to be undisputed 
that Amy has suffered substantial injuries from child 
pornography crimes, including significant past and 
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future expenses for psychological counseling. Under 
the reasoning of the D.C. Circuit, Amy must somehow 
specifically link these expenses to Monzel’s crimes – 
disentangling the losses that he caused from those 
caused by thousands of other criminals (both convict-
ed and unconvicted) who are responsible for Amy’s 
injuries. Imposing this burden on innocent victims of 
child pornography renders the statute “largely un-
workable.” United States v. Paroline, 672 F.Supp.2d 
781, 793 n.12 (E.D. Tex. 2009), rev’d, 636 F.3d 190 
(5th Cir. 2011). Congress plainly intended “to afford 
child [pornography] victims ample and generous pro-
tection and restitution, not to invite judge-made 
limitations patently at odds with the purpose of the 
legislation.” In re Amy Unknown, 591 F.3d 792, 794 
(5th Cir. 2009) (Dennis, J., dissenting), rev’d, 636 F.3d 
190 (5th Cir. 2011). 

 3. Immediate review is also warranted in this 
case because (unlike almost all other pending appel-
late litigation) it comes to Court in an adversarial 
posture. The Government claims in its opposition that 
“[n]early every court of appeals to consider the ques-
tion has held . . . that Section 2259 requires a showing 
of proximate cause.” Gov’t Br. 11. The Government 
then cites this case – and five other courts of appeals 
decisions. Id. The Government does not reveal, how-
ever, that in none of those five other cases was the 
crime victim represented in the court of appeals. 
Instead, in each of those appeals, only the Govern-
ment and the defendant submitted briefs. 
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 The distressing but undeniable fact is that most 
child pornography victims lack legal counsel. The few 
victims (like Amy) who do have counsel are barely 
able to file restitution requests in the hundreds of 
district court sentencings occurring around the country. 
When defendants then appeal the resulting restitution 
awards to the court of appeals, legal representation 
for child pornography victims is almost nonexistent. 
For example, while Amy has recently filed several 
hundred restitution requests with district court proba-
tion offices, she is currently represented in only two 
appeals – this case in the D.C. Circuit and In re Amy 
Unknown in the Fifth Circuit. Unsurprisingly, these 
two cases have produced the most extended discus-
sion of the “proximate result” language in the statute. 
To ensure that the Court receives full adversarial 
briefing and argument on how to interpret the stat-
ute, the Court should grant review in this case where 
the crime victim has appellate representation and 
where the competing positions on how to construe the 
statute will be fairly presented. 

 4. Amy also seeks review of the entirely sepa-
rate issue of whether crime victims can obtain ordi-
nary appellate protection of their rights through 
either a CVRA mandamus petition under 18 U.S.C. 
§ 3771(d)(3) or a direct appeal under 28 U.S.C. 
§ 1291. In response, the Government concedes that 
the circuits are split on both the mandamus and ap-
peal issues. Gov’t Br. 15, 21. With regard to the man-
damus issue, however, the Government claims that 
Amy has “overstated” the division. Apparently what 
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the Government means is that the split extends to six 
of the nation’s circuits rather than eight – still the 
kind of far-reaching difference of opinion that would 
conventionally justify this Court’s review. Moreover, 
the Government’s tabulation is at odds with the tabu-
lation of the D.C. Circuit below. The Circuit viewed 
the split as four in favor of the crime victims’ inter-
pretation and three against – and then decided to 
make the split an even four-to-four. App. 9-10. Clearly, 
the circuit split is widespread and not heading toward 
resolution.2 

 The Government next advances the remarkable 
claim that the difference between a mandamus stan-
dard of review and a conventional appellate standard 
of review “is unlikely to produce divergent out- 
comes in any significant number of cases.” Gov’t Br. 
17. But applying the mandamus standard of review 
means that crime victims must establish a “clear and 
indisputable” error to obtain appellate relief. See App. 
11. Reading such a demanding standard of review 
into the CVRA would turn its appellate protections 
into “a mere formality, given the traditionally narrow 
scope of mandamus relief.” In re Amy Unknown, 636 
F.3d 190, 197 (5th Cir. 2011) (Jones, J., concurring). 

 
 2 The Government claims that the trend of recent decisions 
is in favor of its position. Gov’t Br. 16. But the Government does 
not accurately describe the trend, much less explain how the 
circuit split will ever resolve itself without this Court’s interven-
tion. See Reply Br. for Petitioners at 2-5, Fisher v. U.S. District 
Court for the Northern District of Texas, No. 11-1518 (filed June 
13, 2011). 
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 Unfortunately, many crime victims have lost im-
portant rights under the CVRA in those circuits that 
employ the demanding mandamus standard of re-
view. See Reply Br. for Petitioners at 5-9, Fisher v. 
U.S. District Court for the Northern District of Texas, 
No. 11-1518 (filed June 13, 2011) (collecting exam-
ples). Indeed, in this particular case, while the D.C. 
Circuit granted Amy’s petition “in part” (App. 36), for 
the most part the Circuit denied Amy’s claims for 
substantial restitution relying on the demanding 
standard of review. See App. 25 (“we cannot say that 
Amy is clearly and indisputably entitled to the full 
$3,263,758 she seeks”). Thus, the issue of what stan-
dard of review applies to CVRA mandamus petitions 
is squarely implicated in this case and should be 
reviewed by the Court. 

 To obtain full appellate protection of their CVRA 
rights, some crime victims – including Amy in this 
case – have also simultaneously sought to directly 
appeal adverse CVRA rulings under the broad lan-
guage of 28 U.S.C. § 1291. On this issue as well, the 
circuits are divided along a number of different lines. 
Pet. 34-38. 

 The Government attempts to minimize the clear 
circuit split with its claim that “[s]ince the enactment 
of the CVRA, every circuit to consider the question 
has held that mandamus is a victim’s only recourse 
for challenging a restitution order.” The Govern-
ment’s qualifier “since the enactment of the CVRA” is 
necessary because of long-standing case law allowing 
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direct appeals by crime victims. As the CVRA’s co-
sponsor explained: 

when Congress passed the CVRA, the federal 
courts of appeals had recognized that crime 
victims could take ordinary appeals to pro-
tect their rights. See, e.g., Doe v. United 
States, 666 F.2d 43, 46 (4th Cir. 1981) (rape 
victim allowed to appeal district court’s ad-
verse ‘rape shield statute’ ruling); United 
States v. Kones, 77 F.3d 66 (3rd Cir. 1996) 
(victim allowed to appeal adverse restitution 
decision). Congress sought to leave these 
protections in place. . . . 

157 CONG. REC. S3608 (statement of Sen. Kyl) (June 
8, 2011). Thus, contrary to the impression the Gov-
ernment attempts to create, in passing the CVRA 
Congress did “not intend[ ]  to bar crime victims from 
asserting other remedies [besides mandamus relief]. 
For instance, . . . [Congress did] not intend[ ]  to block 
crime victims from taking an ordinary appeal from an 
adverse decision affecting their rights (such as a 
decision denying restitution) under 28 U.S.C. § 1291.” 
Id. at S3609. 

 The Government also qualifies its claim of circuit 
consistency by restricting it to situations where 
crime victims are appealing only restitution awards. 
This qualification is necessary because circuit court 
authority allows victims to directly appeal issues 
other than restitution. See In re Siler, 571 F.3d 604, 
607-09 (6th Cir. 2009) (victim allowed to appeal de-
nial of access to pre-sentence report). Moreover, the 
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reasoning that some circuits have given in barring 
victims’ challenges to criminal restitution awards 
makes little sense. These circuits claim that, unlike a 
civil judgment, a criminal sentence protects only 
governmental interests. See, e.g., United States v. 
Hunter, 548 F.3d 1308, 1312 (10th Cir. 2008). But 
“[i]n the specific context of restitution, Hunter’s 
distinction could not be less accurate.” 636 F.3d at 
196 n.8 (Jones, J., concurring). Restitution, after all, 
goes directly to crime victims for their benefit. See 
generally United States v. Perry, 360 F.3d 519, 528-32 
(6th Cir. 2004) (reviewing and rejecting reasoning of 
circuit decisions that have denied crime victims the 
right to appeal restitution decisions). 

 The Government finally claims that the fact the 
some courts “have allowed nonparty crime victims 
to appeal in criminal cases in some circumstances, 
Pet. 35, does not give rise to a conflict when they 
conclude that crime victims have no such right to 
appeal in other circumstances.” Gov’t Br. 22. But that 
amounts to little more than asserting that some cases 
have gone one way, while other cases have gone an-
other in “other circumstances.” The issue, of course, is 
whether there is any principled distinction between 
the differing “circumstances,” and the Government 
offers none. See generally In re Amy Unknown, 636 
F.3d 190, 194-97 & n.9 (5th Cir. 2011) (Jones, J., con-
curring) (reviewing this issue and noting the “judicial 
conundrum” created by divided circuit law because 
the cases “employ conflicting reasoning” and “ignore 
their predecessors”). This Court should resolve these 
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conflicts by reviewing the important and recurring 
issue of crime victims’ appellate remedies. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, the petition should be 
granted. 
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