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QUESTIONS PRESENTED 

The Board of Commissioners of Forsyth County, 
North Carolina has long maintained the ubiquitous 
tradition of solemnizing its proceedings with an 
invocation before each meeting. The Board invited 
leaders from every religious congregation in the 
county to volunteer on a first-come, first-served basis 
to deliver an invocation consistent with the dictates 
of each leader’s own conscience.  Three plaintiffs 
sued the County, claiming that its failure to 
proscribe sectarian references in the invocations 
offended them and violated the Establishment 
Clause.  In a 2–1 decision, the Fourth Circuit found 
the Board policy to be neutral on its face, but held 
that the County has an affirmative duty to purge 
sectarian references from the greater number of 
invocations.   

The following questions warrant review: 

1. Whether the Establishment Clause compels 
the government to parse the content of 
legislative prayers to eliminate “sectarian” 
references.  

2. Whether the “frequent” presentation of 
legislative prayers that include a “sectarian” 
reference violates the Establishment Clause. 
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PARTIES TO THE PROCEEDING 

All the parties in the proceeding are identified in 
the caption. 

CORPORATE DISCLOSURE STATEMENT 

Petitioner, Forsyth County, North Carolina is not 
a publicly held entity and does not have parent 
corporations. 
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INTRODUCTION 

Legislative bodies at all levels of government in 
our country have solemnized their proceedings with 
prayer for well over 200 years, and this Court 
affirmed the constitutionality of this “deeply 
embedded” tradition in Marsh v. Chambers, 463 U.S. 
783 (1983).   

In the 28 years since Marsh, a fundamental 
question has emerged regarding legislative prayer: 
does the Constitution require the government to 
censor prayer content to exclude sectarian 
references?  The question now looms over 
deliberative public bodies at every level of 
government across the country, as circuit courts are 
hopelessly conflicted on the issue.  The resulting 
confusion has produced a rash of litigation, 
perplexed government attorneys struggling to advise 
their clients, and caused many public bodies to 
simply abandon their long-held invocation traditions 
for fear of legal challenge.  

In this case, the Forsyth County Board of 
Commissioners invited local leaders of every faith in 
the county to volunteer on a “first-come, first-served” 
basis to deliver an invocation consistent with each 
guest speaker’s respective faith tradition.  While the 
Fourth Circuit affirmed that the policy was “neutral 
and proactively inclusive” on its face, it ruled that 
the policy was nonetheless invalid “as implemented” 
because the County did not “proactively discourage” 
“sectarian references” in prayers offered by the 
citizen volunteers.   

This decision distorts this Court’s precedent, 
imposes an unwieldy requirement that government 
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police the language of prayers, and conflicts with the 
Eighth and Eleventh Circuits’ decisions holding that 
substantively identical policies do not violate the 
Constitution simply because invocations may include 
“sectarian” references. 

Since 2008, federal courts in four other circuits 
have ruled on the question presented here.1  The 
Fourth Circuit conflicts with each one by demanding 
government regulation of indeterminately-defined 
“sectarian” references in legislative prayer.   

DECISIONS BELOW 

The recommendation of the Magistrate Judge is 
available electronically at 2009 WL 3787754 and 
reprinted at App. D.  The District Court’s Order is 
not reported, but is reprinted at App. B.  The District 
Court’s judgment is reprinted at App. C.  The Fourth 
Circuit opinion is reported at 653 F.3d 341 and is 
reprinted in App. A. 

STATEMENT OF JURISDICTION 

The Court of Appeals issued its opinion on July 
29, 2011.  This Court has jurisdiction to review this 
case under 28 U.S.C. § 1254(1).  

                                            
1 Pelphrey v. Cobb Cnty., Ga., 547 F.3d 1263 (11th Cir. 2008); 
Doe v. Tangipahoa Sch. Bd., 631 F. Supp. 2d 823 (E.D. La. 
2009); Galloway v. Town of Greece, N.Y., 732 F. Supp. 2d 195 
(W.D.N.Y. 2010), argued, No. 10-3635 (2d Cir. Sept. 12, 2011); 
Rubin v. City of Lancaster, Cal., __ F. Supp. 2d __, 2011 WL 
2790273 (C.D. Cal. July 13, 2011). 
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PERTINENT CONSTITUTIONAL PROVISION 

The First Amendment to the United States Con-
stitution provides in pertinent part that “Congress 
shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech. . . .” 

STATEMENT OF THE CASE 

A. Material Facts  
The material facts are undisputed.  The Forsyth 

County Board of Commissioners (the “Board”), an 
elected deliberative body, holds public meetings 
twice a month.  For decades, the Board maintained 
the following invocation practice: 

• The Board invited leaders of every identifiable 
religious congregation in the county, 
irrespective of faith, to give an invocation.  
This invitation was extended to all local faith 
groups including, but not limited to, 
Methodist, Baptist, Greek Orthodox, Catholic, 
Moravian, Universalist, Ba’hai, Islamic, 
Jewish, Mormon, Friends/Quaker and 
Jehovah’s Witness.      

• Those responding to the invocation were 
scheduled on a first-come, first-served basis.   

• In order to ensure a diversity of speakers, no 
leader was scheduled for consecutive meetings 
or for more than two meetings in a calendar 
year.   

• Prior to the official start of the meeting, the 
Board opened the podium to the scheduled 
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citizen volunteer who offered an invocation 
according to the dictates of his or her own 
conscience.  

App. 6–7a, 38a. 
Drawing from the Marsh decision, the Board’s 

letter of invitation to the community’s religious 
group representatives closed with the following 
admonition: 

This opportunity is voluntary, and you are 
free to offer the invocation according to the 
dictates of your own conscience.  To maintain 
a spirit of respect and ecumenism, the Board 
requests only that the prayer opportunity 
not be exploited as an effort to convert others 
to the particular faith of the invocational 
speaker, nor to disparage any faith or belief 
different than that of the invocational 
speaker. 

Id. at 6a. 
On May 14, 2007, the Board formalized the 

legislative prayer policy.  App. F.  It is undisputed 
that the written policy codified the Board’s prior 
practice.  App. 7a.  The policy clarified that the 
invocations were the private expressions of the 
speaker and were not representative of the Board’s 
affiliation or preference.  App. 4f.  The County’s 
policy and its implementation treated religious 
leaders from all religions identically, and every 
congregation in the County was invited to 
participate in the prayer opportunity.  App. 50a. 

Leaders from diverse viewpoints took the 
opportunity to offer invocations at public Board 
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meetings, including leaders of Jewish, Muslim, 
Unitarian Universalist, Scientologist, and many 
distinct denominations within the Christian faith.  
4th Cir. Jt. App. 559.  Many of the invocation 
speakers chose to close their prayer “in the name of 
Jesus” or similar expression.  Many included 
references to certain tenets of their respective faiths.  
See, e.g., App. 20a.   

There is no allegation that invocation speakers 
attempted to proselytize or convert others to a 
particular faith or disparage the beliefs of others. 

B. Course of Proceedings 
1. District Court Proceedings 

On March 30, 2007, Plaintiffs filed suit claiming 
alleged injuries arising from having “been offended” 
by hearing sectarian prayers.  Compl. ¶ 7.  On 
January 31, 2008, Plaintiffs amended their 
complaint to allege that the County’s written policy 
violated the Establishment Clause because it did not 
discourage or prohibit prayers from including 
“sectarian” references.  Am. Compl. ¶ 49. 

The Magistrate Judge acknowledged the Marsh 
decision and the constitutionality of public 
invocations provided by a government employee.  
However, the Magistrate noted that different federal 
circuits have since developed conflicting tests for 
evaluating invocation practices, and that the 
Eleventh Circuit was “not consistent with the Fourth 
Circuit to the extent that it decline[d] to consider the 
content of legislative prayer to determine whether a 
prayer advances any one faith or belief.”  App. 13d 
n.3.  The Magistrate explained that the Fourth 
Circuit requires a court to consider the content of 
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prayer first and then consider if the prayer 
opportunity was exploited.  The Magistrate 
ultimately determined that the invocation policy 
here was facially neutral but, as implemented, 
resulted in frequent references to “Jesus,” “Christ,” 
or “Savior” by the community volunteers, and 
thereby the County displayed an unconstitutional 
preference for Christianity over other religions.  Id. 
at 17–18d. 

The District Court adopted the recommendation 
of the Magistrate, granted summary judgment to the 
Plaintiffs, and enjoined Forsyth County from contin-
uing the invocation policy as implemented.  App. 6b. 

2. Circuit Court of Appeals Proceedings 
On appeal, the Fourth Circuit panel agreed that 

the County’s invocation policy was neutral on its 
face, App. 29a, but the panel sharply divided on the 
question of whether it should be upheld as 
implemented.  The panel focused on a single legal 
question: does the Establishment Clause require the 
government to edit the content of prayers to 
eliminate “sectarian references”?  The majority 
found the implementation of the policy 
unconstitutional because it resulted in “frequent” 
sectarian references, which, the majority 
determined, amounted to “government advancement 
and effective endorsement of one faith.”  App. 31–
32a. 

Applying this “frequency” standard, the majority 
reviewed the content of the prayers delivered in 
Forsyth County and found them unconstitutional 
simply because many contained references to Jesus 
or “specific tenets and articles of faith of 
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Christianity.”  App. 21a.  The majority rationalized 
that its decision to parse the content of all the 
prayers did not contravene this Court’s instruction 
in Marsh that courts not parse the content of a 
particular prayer.  The majority stated that “[r]ather 
than ‘parsing’ the details of a particular prayer,” it 
followed circuit practice by “look[ing] at the district 
court’s factual finding about the frequency with 
which the council ‘invoked “Jesus,” “Jesus Christ,” 
“Christ,” or “Savior”’ in determining whether the 
prayers actually did proselytize or advance a 
particular sect.”  App. 25a.  

Finally, the majority stated, “[i]t is not enough to 
contend, as the dissent does, that the policy was 
‘neutral and proactively inclusive,’ when the County 
was not in any way proactive in discouraging 
sectarian prayer in public settings.”  Id. at 29a.  The 
court reasoned that “policies that do not discourage 
sectarian prayer will inevitably favor the 
majoritarian faith in the community,” and for that 
reason are unconstitutional.  Id. at 30a. 

In his dissent, Judge Niemeyer noted the 
majority’s divergence from this Court’s precedent, 
highlighted a clear conflict among the federal 
circuits, and noted significant practical problems 
with the majority opinion: 

[T]he majority has dared to step in and 
regulate the language of prayer. . . .  Such a 
decision treats prayer agnostically; reduces it 
to a civil nicety; hardly accommodates the Su-
preme Court’s jurisprudence in Marsh v. 
Chambers, 463 U.S. 783 (1983); and creates a 
circuit split, see Pelphrey v. Cobb County, Ga., 
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547 F.3d 1263 (11th Cir. 2008) (finding 
constitutional legislative prayers offered by 
“volunteer leaders of different religions, on a 
rotating basis,” even though the prayers 
referenced Jesus; Allah; the God of Abraham, 
Isaac, and Jacob; Mohammed; and Heavenly 
Father).  Most frightfully, it will require 
secular legislative and judicial bodies to 
evaluate and parse particular religious 
prayers under an array of criteria identified 
by the majority.   

App. 34a. 

REASONS FOR GRANTING THE WRIT 

The Fourth Circuit held that the Establishment 
Clause requires the government to prohibit 
“sectarian” references in legislative prayers.  That 
decision reflects the doctrinal confusion that has 
developed among the lower courts concerning the 
proper application of Marsh.  This confusion has 
generated a circuit conflict and spurred an 
increasing number of new challenges to legislative 
prayer policies nationwide. 

As explained by the dissent, the majority decision 
below conflicts with the holding of Marsh, and in so 
doing, creates new Establishment Clause pitfalls for 
public bodies.  The decision posits an arbitrary and 
unworkable new “standard” for legislative prayer 
analysis.  If allowed to stand, it will require 
unmanageable government evaluation of degrees of 
“sectarianism.”  This Court should grant review and 
resolve the conflicts among the lower courts in this 
sui generis category of Establishment Clause 
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jurisprudence.  

I. THE FOURTH CIRCUIT DECISION 
CREATES A CIRCUIT CONFLICT WITH 
THE EIGHTH, TENTH, AND ELEVENTH 
CIRCUITS. 

A. The Fourth Circuit decision is in direct 
conflict with the Eleventh and Eighth 
Circuits. 

The panel decision below is the first binding 
federal appellate decision to require the government 
to police the theology of legislative invocations.2  

The facts in this case are substantively indistin-
guishable from those in cases reviewed by other 
courts, including Pelphrey, 547 F.3d 1263; Bogen v. 
Doty, 598 F.2d 1110 (8th Cir. 1979); Rubin v. City of 
Lancaster, Cal., __ F. Supp. 2d __, 2011 WL 2790273 
(C.D. Cal. July 13, 2011); Galloway v. Town of 
Greece, N.Y., 732 F. Supp. 2d 195 (W.D.N.Y. 2010), 
argued, No. 10-3635 (2d Cir. Sept. 12, 2011); and Doe 
v. Tangipahoa Sch. Bd., 631 F. Supp. 2d 823 (E.D. 
La. 2009).  In each of those cases, a local 
governmental body invited local religious leaders to 
provide invocations consistent with the dictates of 
the invocation speaker’s own conscience.  Offended 
plaintiffs challenged the respective prayer policies on 
the ground that some of the invocations included 
“sectarian” references.  But in every case, the courts 
affirmed that the government is not required to 

                                            
2 See Pelphrey, 547 F.3d at 1274 (noting that parsing legislative 
prayers for sectarian references is a theological exercise that 
places the government in the role of “ecclesiastical arbiter”). 
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mandate only “nonsectarian” prayers. 

1. The majority opinion conflicts with 
the Eleventh Circuit. 

The dissent below notes that the majority opinion 
“is in direct conflict” with the Eleventh Circuit 
opinion in Pelphrey.  App. 54a.  In both cases, local 
religious leaders were invited to participate in the 
prayer opportunity.  In both cases, the invited 
speakers delivered an invocation consistent with 
their respective faith traditions. In both cases, 
prayers most often included explicitly Christian 
references.  But unlike in the case below, the 
Pelphrey court found no constitutional violation. 

The facts of Pelphrey reveal that “between 1998 
and 2005, 96.6 percent of the clergy [that delivered 
an invocation], to the extent their faith was 
discernable, were Christian.” 547 F.3d at 1267.  
Additionally, in the decade prior to the court’s 
decision “70 percent of the prayers before the county 
commission contained Christian references.”  Id.  
Despite the overwhelming frequency of Christian 
references, the Eleventh Circuit concluded: 

The taxpayers would have us parse legislative 
prayers for sectarian references even when 
the practice of legislative prayers has been far 
more inclusive than the practice upheld in 
Marsh.  We decline this role of “ecclesiastical 
arbiter” . . . . 

Id. at 1274.   
The Fourth Circuit majority attempted to 

distinguish Pelphrey by opining that the “sectarian 



11 

terms” in the prayers offered in Pelphrey were of no 
moment because, in a period exceeding ten years, 
Jewish, Unitarian, or Muslim clerics occasionally 
offered invocations.  App. 27a (quoting Pelphrey, 547 
F.3d at 1266).  The majority distinguished the 
Forsyth County facts by focusing solely on the one 
year following the written codification of the Board’s 
decades-old invocations practice and noting, “[n]one 
of the prayers mentioned any other deity” than 
Jesus, and no “non-Christian religious leader c[a]me 
forth to give a prayer.”  App. 28a.   

The majority’s suggested distinction is meritless 
because it ignores the facts and the law.  First, the 
majority overlooked the fact that in the years prior 
to Forsyth County’s written codification of its 
invocation practice, Jewish, Unitarian, Muslim, and 
Mormon leaders prayed at its Board meetings.  
Indeed, a Muslim imam gave an invocation on the 
night the Board codified its policy.  4th Cir. Jt. App. 
498.   

Second, the majority ignored the reasoning of this 
Court in Marsh, where the same Christian minister 
offered prayers before the Nebraska Legislature for 
sixteen years, and no deity inconsistent with the 
Christian faith was ever referenced.  While the 
Nebraska Legislature’s practice was approved in 
Marsh, the majority here implies that Forsyth 
County—which employed a broader, open invitation 
policy rather than the single chaplain model of 
Nebraska—had a constitutional duty to manipulate 
its selection process to meet some undefined religious 
diversity quota.  See App. 53a (Niemeyer, J., 
dissenting) (noting the majority’s rationale leaves the 
court “with either directing the government to 
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prohibit sectarian prayer altogether, a position that 
is not constitutionally required and is in direct 
conflict with Pelphrey, or requiring legislative bodies 
to establish[] sectarian quotas”) (internal citation 
omitted).  

The Pelphrey decision has been widely accepted 
as a correct application of Marsh.  See Tangipahoa 
Sch. Bd., 631 F. Supp. 2d at 837 (“The Eleventh 
Circuit, in a scholarly and insightful opinion, 
explicitly rejected an argument that Marsh permits 
only nonsectarian prayer; rather, that court 
cautioned, courts should not evaluate the content of 
prayer absent evidence of exploitation”); Galloway, 
732 F. Supp. 2d at 243 (“[T]he Court finds the 
Plaintiff’s proposed non-sectarian policy, which 
would require Town officials to differentiate between 
sectarian prayers and nonsectarian prayers, is vague 
and unworkable, as Pelphrey demonstrates”); Rubin, 
2011 WL 2790273, *6 at n.4 (“As the Eleventh 
Circuit noted, whether certain references ‘are 
“sectarian” is best left to theologians, not courts of 
law’” (quoting Pelphrey)).  The Fourth Circuit 
majority rejected this common sense position. 

2. The majority opinion conflicts with 
the Eighth Circuit. 

Like the Eleventh Circuit, the Eighth Circuit has 
also held that legislative prayers may contain 
sectarian references.  In Bogen v. Doty, 598 F.2d 1110 
(8th Cir. 1979), a precursor to this Court’s opinion in 
Marsh, the Eighth Circuit affirmed a policy very 
similar to Forsyth County’s.  In Bogen, a county board 
invited local clergy to provide the invocations prior to 
its public meetings.  Each of the volunteers happened 
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to be Christian clergy, and the county board did not 
review or edit the content of the resulting prayers.  
The Eighth Circuit found no problem with the 
sectarian content of the invocations and upheld the 
prayer policy as constitutional.  Id. at 1113.   

The conflict between these circuits and the 
majority in the present case is significant.  While the 
Eighth and Eleventh Circuits have left to the private 
volunteers the business of composing their own 
invocations, the Fourth Circuit now “require[s] 
legislative bodies to undertake the impossible task of 
monitoring and prescribing appropriate legislative 
prayers for religious leaders to offer as invocations.”  
App. 56a (Niemeyer, J., dissenting).   

B. The Fourth Circuit’s interpretation of 
the Marsh standard is in conflict with 
the Tenth and the Eleventh Circuits. 

A difference in the interpretation of one key 
word—“advance”—in the Marsh decision has 
resulted in a further conflict between the Fourth 
Circuit and its sister circuits.  

In Marsh, this Court confirmed that the content 
of legislative prayer “is not of concern to judges” 
absent an “indication that the prayer opportunity has 
been exploited to proselytize or advance any one, or 
to disparage any other, faith or belief.”  463 U.S. at 
794–95.  It is the Fourth Circuit’s interpretation of 
the word “advance” that has caused a circuit division.  

1. The Tenth Circuit’s interpretation of 
Marsh is the most widely accepted.   

The Tenth Circuit has held that “the kind of 
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legislative prayer that will run afoul of the 
Constitution is one that proselytizes a particular 
religious tenet or belief, or that aggressively 
advocates a specific religious creed, or that derogates 
another religious faith or doctrine.”  Snyder v. 
Murray City, Corp., 159 F.3d 1227, 1234 (10th Cir. 
1998).  The court explained: 

Of course, all prayers “advance” a particular 
faith or belief in one way or another.  The act 
of praying to a supreme power assumes the 
existence of that supreme power.  Neverthe-
less, the context of the decision in Marsh . . . 
underscores the conclusion that the mere fact 
a prayer evokes a particular concept of God is 
not enough to run afoul of the Establishment 
Clause.  Rather, what is prohibited by the 
clause is a more aggressive form of 
advancement, i.e., proselytization.  By using 
the term “proselytize,” the Court indicated 
that the real danger in the area is [an] effort 
by the government to convert citizens to 
particular sectarian views.  

Id. at n.10 (internal citations omitted).   
The Eleventh Circuit has adopted the logic and 

rationale of Snyder (see Pelphrey, 547 F.3d at 1274), 
and all of the federal district courts that have 
considered the validity of sectarian references in 
legislative prayers in the last three years have also 
adopted the analysis of the Tenth and Eleventh 
Circuits as the most accurate reading of Marsh.  See 
supra § I.A.1. 
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2. The Fourth Circuit’s interpretation of 
Marsh creates a circuit conflict. 

The Fourth Circuit expressly rejected the Tenth 
Circuit’s rationale in Snyder and held instead that 
sectarian prayers that do not proselytize, disparage, 
or aggressively advocate may nevertheless “advance” 
a religious faith in violation of Marsh.  Wynne v. 
Town of Great Falls, 376 F.3d 292, 301 n.6 (4th Cir. 
2004) (rejecting the Snyder court’s statement and 
holding that “[n]ot all prayers advance a particular 
faith.  Rather, nonsectarian prayers, by definition, 
do not advance a particular sect or faith”) (internal 
emphasis and quotation marks omitted).  A divided 
panel of the Fifth Circuit followed the Wynne 
interpretation in Doe v. Tangipahoa Parish Sch. 
Dist., 473 F.3d 188, 202 (5th Cir. 2006) (holding that 
legislative prayers that contain explicit references to 
a deity run afoul of Marsh), vacated en banc on 
jurisdictional grounds, 494 F.3d 494 (5th Cir. 2007); 
as did a divided panel of the Seventh Circuit in Hi-
nrichs v. Bosma, 440 F.3d 393, 400 (7th Cir. 2006) 
(holding that Marsh prohibits “sectarian” references 
in legislative invocations), vacated en banc on 
jurisdictional grounds sub nom. Hinrichs v. Speaker 
of House of Representatives of Ind. Gen. Assembly, 
506 F.3d 584 (7th Cir. 2007). 

In the present case, although the Forsyth County 
record shows a diverse pool of invocation speakers 
and reveals that no prayers sought to disparage 
others or convert the audience to a particular faith, 
the panel majority still found the County’s policy 
unconstitutional as implemented because the prayers 
in the aggregate “advanced” Christianity.  App. 20–
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21a, 28a.  When similar facts were presented to the 
Eighth and Eleventh Circuits, the case outcome was 
different.  

This Court should grant review to clarify the 
proper meaning of the Marsh standard and bring 
uniformity to this muddled area of the law.      

II. THE FOURTH CIRCUIT DECISION 
DISTORTS THIS COURT’S PRECEDENT.  

The majority decision below not only relies upon 
a flawed interpretation of Marsh, it distorts the 
broader Establishment Clause principles that this 
Court has articulated.  As noted by the dissent, the 
majority opinion requires the government to “step in 
and regulate the language of prayer,” App. 34a, and 
that decision has striking implications.  If allowed to 
stand, it will ensure widespread confusion among 
public bodies and jeopardize a long-cherished 
American tradition.  

A. The Fourth Circuit decision is 
irreconcilable with Marsh. 

As the only Supreme Court case to directly 
consider whether a legislative prayer violates the 
Establishment Clause, Marsh acknowledged the long 
history and tradition of such prayer.  “From colonial 
times through the founding of the republic and ever 
since, the practice of legislative prayer has coexisted 
with the principles of disestablishment and religious 
freedom.”  Marsh, 463 U.S. at 786.  The challenged 
invocation policy of the Nebraska Legislature was 
not unlike the policies of countless other legislative 
bodies across our country.  The policy approved by 
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the Marsh Court included the following features:   
• Prayers given by a paid government employee 

carrying out his governmental function; 
• Government selection of the prayer giver; 
• Prayers by the same individual Christian 

minister for sixteen years, and in which no 
non-Christian deity was ever referenced; and 

• Prayers that incorporated frequent and 
explicit sectarian references.3  

Id. at 784–85.   
Given the features of the prayer policy upheld in 

Marsh, the policy of Forsyth County should have 
been upheld by the court below.  The Forsyth County 
                                            
3 The Marsh majority opinion notes that for at least fifteen 
years (1965–80) the prayers of Reverend Palmer, the Presbyte-
rian chaplain appointed by the Nebraska Legislature, were of-
ten explicitly Christian.  Marsh, 463 U.S. at 793 n.14.  While 
the majority made little of the sectarian references because the 
content of the prayers was not relevant to the holding, the dis-
senters clearly noted the sectarian references as a significant 
aspect of their objection.  For example, Reverend Palmer’s 
prayers included “Christological references.”  Id. at 800, n.9 
(Brennan, J., dissenting).  “The Court declines to ‘embark on a 
sensitive evaluation or to parse the content of a particular 
prayer.’  Perhaps it does so because it would be unable to 
explain away the clearly sectarian content of some of the 
prayers given by Nebraska’s chaplain.”  Id. at 823 (Stevens, J., 
dissenting) (internal citations omitted).  Yet the prayers of the 
founding era, just as prayers given before Congress today, are 
replete with references to Jesus and the Christian faith.  
Kenneth A. Klukowski, In Whose Name We Pray: Fixing the 
Establishment Clause Train Wreck Involving Legislative 
Prayer, 6 GEO. J.L. & PUB. POL’Y 219, 232 (2008).  All of these 
invocations, indeed the practice upheld in Marsh itself, would 
be struck down under the Fourth Circuit’s formulation. 
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policy was even more neutral, diverse and inclusive 
than the Nebraska Legislature’s policy, and thus less 
susceptible to the allegations of sectarian favoritism 
relied upon below. Consider the comparative 
features of the policy here: 

• [T]he County allowed leaders from every 
identifiable religious group in the county an 
equal opportunity to deliver an invocation;  

• invocations were offered from a variety of 
denominations and diverse religious back-
grounds and creeds;  

• invocation speakers were self-selected, non-
paid, private citizen volunteers who responded 
to an invitation extended to all; and 

• the County exercised zero editorial control 
over the content of the prayers, leaving the 
invocations purely reflective of each speaker’s 
own conscience and faith tradition.   

App. 5–8a. 
In his dissent below, Judge Niemeyer noted, 

“None of the policies in the prior cases approving 
legislative prayer was as neutral and inclusive as 
the policy in Forsyth County, and there is no 
evidence that Forsyth County diverged from its 
policy in implementing it.”  App. 51a.  His detailed 
review of the record led to the following conclusion: 

In sum, the County’s policy for legislative 
prayer is totally neutral, proactively inclusive, 
and carefully implemented so that the County, 
in no manner, could be perceived as selecting, 
or expressing a preference for a particular 
religious leader, a particular religion or 
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denomination, or a particular prayer.  In this 
structure, which was meticulously constructed 
to follow Supreme Court precedent, our 
intrusion is nothing short of a compromise of 
the County’s effort to maintain an open and 
neutral policy. 

App. 56–57a. 
The invocation policy of Forsyth County informed 

the audience of the purpose of the invocations, 
permitted the invocations to be presented by private 
citizens rather than a paid government employee, 
and opened the opportunity to members of all faith 
traditions.  The majority’s failure to approve the 
Forsyth County policy is irreconcilable with the 
Marsh precedent and creates a new, unworkable 
standard for review of legislative prayer in the 
Fourth Circuit.    

1. The Fourth Circuit decision requires 
government parsing and policing of 
prayer content.   

As the dissent noted, a “most frightful” result of 
the majority’s decision is that it “will require secular 
legislative and judicial bodies to evaluate and parse 
particular religious prayers under an array of 
criteria identified by the majority.”  App. 34a.  In 
Marsh, this Court warned that judicial parsing of 
prayer content should be avoided where there is no 
evidence the prayer opportunity has been exploited. 
463 U.S. at 794–95.  And, as noted above, the Marsh 
Court did not consider mere sectarian references a 
problem.  The dissent in Marsh objected that the 
prayers before the Nebraska Legislature were 
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explicitly sectarian.  See id. at 823 (Stevens, J., 
dissenting).  The majority noted the prayers were 
“often explicitly Christian,” and yet the majority 
concluded the facts there provided “no indication 
that the prayer opportunity ha[d] been exploited.” 
Id. at 793–94 & n.14.   

The lesson from Marsh is that a prayer 
opportunity should not be deemed “exploited” merely 
because prayers may name a deity or include 
expressions of particular faith.  By focusing on the 
context of a legislative prayer policy rather than the 
content of particular prayers, courts can safeguard 
constitutional guarantees without becoming 
embroiled in ecclesiastical evaluations and 
comparative theology.   

The panel majority below inappropriately focused 
upon particular statements and selected phrases of 
past invocation speakers in Forsyth County.  The 
court ferreted out “unacceptable” words and phrases 
while developing ratios and tabulating the number 
of times that “Jesus” or tenets of the Christian faith 
were referenced.  See App. 19–21a, 28a.  This 
subjective inquiry served as the basis of the 
majority’s erroneous decision, and led to its creation 
of an entirely new Establishment Clause standard 
that is inconsistent with Marsh. 

2. The Fourth Circuit decision evaluates 
legislative prayer by creating a new 
standard inconsistent with Marsh. 

The Fourth Circuit decision is irreconcilable with 
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Marsh because it incorporates the Lemon test4 that 
was posed by the Marsh dissent and rejected by the 
majority.  It also distorts Marsh’s historical analysis. 

a. The “frequency” standard devised 
by the Fourth Circuit relies on the 
“effects” evaluation explicitly 
rejected by this Court in Marsh. 

The panel majority erred by concluding that dicta 
from this Court’s opinion in Cnty. of Allegheny v. 
ACLU, 492 U.S. 573 (1989), suggests that the 
legislative prayers in Marsh were regarded as 
constitutional only because the chaplain allegedly 
“removed all references to Christ.”  See App. 22a.  
This is neither the record nor ruling of Marsh.  
Supra § II.A. n.4.  The majority’s conclusion also 
contradicts findings of its sister circuits.  See, e.g., 
Pelphrey, 547 F.3d at 1271 (“The taxpayers argue 
that Allegheny requires us to read Marsh narrowly 
to permit only nonsectarian prayer, but they are 
wrong”). 

Based on this faulty premise, the majority below 
determined that frequent “sectarian” references in 
legislative prayer impermissibly risk affiliating the 
government with one specific faith or belief.  The 
majority thus devised a “frequency” test for policing 
prayer practices, concluding that infrequent 
“sectarian” references may be constitutionally 
acceptable, but repeated “sectarian” references to a 
particular faith tradition in the same venue 
invalidate an otherwise neutral and inclusive 
invocations policy.  App. 18–19a.   
                                            
4 See Lemon v. Kurtzman, 403 U.S. 602 (1971). 
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The majority reasoned that “frequent” “sectarian” 
references constitute “government advancement and 
effective endorsement of one faith.” App. 32a.  The 
Fourth Circuit thereby subverts the Marsh standard 
by adding to it the alien endorsement test.5  

b. The Fourth Circuit’s holding that 
Marsh only validates nonsectarian 
prayers is erroneous and in direct 
conflict with the Eleventh Circuit. 

The Fourth Circuit relied on dicta in the 
fractured Allegheny opinion to conclude that Marsh 
stands for a proposition that it does not set forth:  
that only nonsectarian legislative prayers can pass 
constitutional muster.  The prayers of the Nebraska 
chaplain as well as other legislative prayers 
considered by this Court contained frequent 
sectarian references.  Supra § II.A. n.2; see also Van 
Orden v. Perry, 545 U.S. 677, 688 n.8 (2005) (noting 
“[i]n Marsh, the prayers were often explicitly 
Christian” and references to Christ were not limited 
until the year after suit was filed) (Rehnquist, C.J., 
plurality); Doe v. Tangipahoa Sch. Bd., 473 F.3d 188, 
212–13 (5th Cir. 2006) (Clement, J., dissenting) (“If 
content is determinative, the Marsh Court's analysis 
would be internally conflicted.  The content of 
congressional prayer, referred to by the Marsh Court 
as exemplifying permissible legislative prayer, 
traditionally has included sectarian references. . . .  
                                            
5 The “endorsement” test was first articulated in Lynch v. Don-
nelly, 465 U.S. 668, 691(1984), as an analytical tool in the appli-
cation of the “effects” evaluation set forth as the second prong of 
the Lemon test.  Marsh rejected the Lemon test as inapplicable to 
the review of legislative prayers.  Marsh, 463 U.S. at 797. 
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By relying on congressional prayer as a 
demonstrative example, the Marsh Court endorsed 
the understanding that the sectarian nature of the 
prayer’s content does not render it necessarily 
constitutionally unsound”), vacated en banc on 
jurisdictional grounds, 494 F.3d 494 (5th Cir. 2007). 

As noted above, the panel’s reliance on Allegheny 
to reinterpret the holding of Marsh also directly 
conflicts with the Eleventh Circuit’s finding in 
Pelphrey, 574 F.3d at 1271.  See also Galloway, 732 
F. Supp. 2d at 225, 242 (neither Marsh nor Allegheny 
require nonsectarian prayers for Establishment 
Clause compliance). 

B. The private choices determining the 
prayer content further deflect concerns of 
governmental denominational preference. 

Denominational preference in legislative prayer 
was not of concern in Marsh, yet the Fourth Circuit 
relied upon it to find an Establishment Clause 
violation.  It is constitutionally permissible, under 
Marsh, for the government to hire a chaplain from 
one denomination to devise and present prayers on a 
continual basis.  All the more is it constitutional for 
the County here to accommodate volunteer clerics 
self-selected from among every local religious 
congregation to devise and present prayers on a 
rotating basis.  Here, by design and in its 
implementation, the County’s policy strictly limited 
its own participation in the invocations.  As Judge 
Niemeyer noted in dissent, and the panel majority 
failed to countenance, “the nature of the prayer was 
not determined by the County or by any policy the 
County adopted or implemented.”  App. 52a.  
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Yet the panel majority ruled that because most of 
the clergy who volunteered to present an invocation 
could be identified with the Christian faith, the 
County was advancing or preferring one particular 
faith to the exclusion of others.  App. 30a.  This is 
surely incorrect on at least two levels.  First, it is at 
odds with Marsh.  Second, it is at odds with the 
principle employed in this Court’s case law 
dissociating government imprimatur from the 
choices of private persons responding to neutral 
government invitations.   

This Court has repeatedly ruled that private de-
cisions to avail of opportunities presented in facially 
neutral government programs are not to be 
considered as bearing the imprimatur of the 
government.  See, e.g., Zobrest v. Catalina Foothills 
Sch. Dist., 509 U.S. 1, 8 (1993) (a government-funded 
sign-language interpreter conveying theological 
messages in a religious school was not attributable 
to government because the program neutrally 
provided access to a broad class of citizens without 
reference to their religious faith); Witters v. Wash. 
Dep’t of Servs. for the Blind, 474 U.S. 481, 487 (1986) 
(a neutral scholarship program directed state aid to 
a religious institution because of the independent, 
private choice of the student, thus no attribution of 
sectarian messages to the government).   

Further, because the County’s neutral policy 
provided equal access to clerics of all faith congrega-
tions, the aggregate faith composition of the 
resulting respondent list is not attributable to the 
government any more than is the faith of any 
individual respondent.  See Zelman v. Simmons-
Harris, 536 U.S. 639, 652 (2002) (upholding a 
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neutral education voucher program even though 96% 
of the students enrolled in religiously affiliated 
schools, for the “focus again was on neutrality and 
the principle of private choice, not in the number of 
program beneficiaries attending religious schools”); 
Mueller v. Allen, 463 U.S. 388, 401 (1983) (upholding 
constitutionality of state program authorizing tax 
deductions for educational expenses even though 
96% of the program beneficiaries were parents of 
children in religious schools, stating that “[w]e would 
be loath to adopt a rule grounding the 
constitutionality of a facially neutral law on annual 
reports reciting the extent to which various classes 
of private citizens claimed benefits under the law”).   

The neutrality and non-attribution principle the 
foregoing cases propound is relevant here, adapted 
to Marsh’s allowance for invocations at government 
deliberative sessions.  Within that context of 
permissible legislative prayer, and because of the 
neutral character of the County’s invocation opportu-
nity, government favoritism of one religion cannot 
logically be inferred.   

III. THE FOURTH CIRCUIT DECISION 
CREATES ENORMOUS PRACTICAL 
PROBLEMS IMPACTING ALL LEVELS OF 
GOVERNMENT. 

A. There is no workable standard to 
determine when an invocation is 
impermissibly “sectarian.”   

All invocations delivered at Forsyth County 
Board meetings were presented in the language of 
the invocation speaker and directed to the deity 
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represented by his or her respective faith tradition.  
The content of every prayer—indeed the act of 
prayer itself—communicates religious affirmations 
not universally shared.  An invocation that is not 
directed at a particular deity is no prayer at all.   

And because a prayer communicates beliefs that 
may contradict others, all prayer is inescapably 
“sectarian” in some general sense.  See Snyder, 159 
F.3d at 1234 n.10 (“Of course, all prayers ‘advance’ a 
particular faith or belief in one way or another.  The 
act of praying to a supreme power assumes the 
existence of that supreme power”). 

The Fourth Circuit decision assigning to the 
government the obligation to “proactively 
discourage” sectarian references in prayers facilely 
assumes the government’s capacity to discern what 
that forbidden characteristic is.  What metric can a 
secular court use to adjudge how much is too much, 
when it comes to sectarianism? 

The caution this Court expressed in Marsh on the 
“sensitive evaluation” associated with parsing the 
words of a prayer, Marsh, 463 U.S. at 794–95, 
addresses a concern this Court has applied in other 
contexts also.  See Widmar v. Vincent, 454 U.S. 263, 
269–70 n.6, 272 n.11 (1981) (holding that inquiries 
into religious significance of words or events are to 
be avoided); Mitchell v. Helms, 530 U.S. 793, 828 
(2000) (plurality) (stating that for authorities to troll 
through a religious institution’s beliefs in order to 
identify whether it is “pervasively sectarian” is 
offensive and contrary to precedent); NLRB v. 
Catholic Bishop of Chi., 440 U.S. 490, 502 (1979) 
(finding that “the very process of inquiry leading to 
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findings and conclusions” involving religious beliefs 
may impinge upon First Amendment rights).  

Indeed, the only two courts to have analyzed the 
practical implications of enforcing a “nonsectarian” 
requirement for legislative prayer have highlighted 
the intractable difficulty of such a task.  What 
constitutes a “sectarian” reference and how could 
such be policed?  The Eleventh Circuit explained: 

We would not know where to begin to 
demarcate the boundary between sectarian 
and nonsectarian expressions, and the 
taxpayers have been opaque in explaining 
that standard.  Even the individual taxpayers 
cannot agree on which expressions are 
“sectarian.” . . . The taxpayers’ counsel fared 
no better than his clients in providing a 
consistent and workable definition of 
sectarian expressions. . . . The difficulty 
experienced by taxpayers’ counsel is a glimpse 
of what county commissions, city councils, 
legislatures, and courts would encounter if we 
adopted the taxpayers’ indeterminate 
standard.   

Pelphrey, 547 F.3d at 1272.  The Western District of 
New York was similarly perplexed: 

[T]he court finds that Plaintiff’s proposed non-
sectarian policy, which would require Town 
officials to differentiate between sectarian 
prayers and nonsectarian prayers, is vague 
and unworkable, as Pelphrey demonstrates.  
The instant case illustrates the illusory 
nature of so-called nonsectarian prayer, since, 
as shown above, many of the prayers that 



28 

Plaintiffs say are sectarian are 
indistinguishable from prayers they say are 
not. 

Galloway, 732 F. Supp. 2d at 243.   
The record below reveals the same confusion.  App. 

G, H.  Unable to articulate a clear definition of “secta-
rian,” Plaintiff Blackmon suggested that the County 
may need to identify and consult a representative from 
every conceivable religion to develop a list of 
“sectarian” references as interpreted by each 
particular tradition, and further recommends the court 
employ the assistance of qualified theologians.  App. 
4–7g.  

Even if a standard could be concocted that could 
somehow stipulate clear prohibitions on specific 
appellations and theological phrasing, implementing 
such a standard would itself be preferential and 
“sectarian” due to its inevitably disparate impact in 
favoring faiths suited to the form of the expression 
called for.6  Or if its terms—following the Fourth 
Circuit’s method—were to require a quantitative 
analysis of theological words and names, then the 
restriction on sectarian prayer would only kick in 
after the annual “quota” of sectarian references was 
met, meaning different speakers would face different 
ground rules.   

The crusade to excise “sectarianism” from 

                                            
6 See Robert J.  Delahunty, “Varied Carols”: Legislative Prayer 
in a Pluralist Polity, 40 CREIGHTON L. REV. 517, 526–27 (2007) 
(“Faced with the choice of praying in conformity with a 
government-imposed standard of orthodoxy or not praying at 
all, many clergy (to their credit) will choose not to pray at all”).  
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invocations is one that cannot escape self- 
contradiction.  This surely is at least one reason why 
this Court in Marsh did not impose such a 
requirement.7   

B. The Fourth Circuit’s “frequency” test 
lacks objective standards and invites 
endless litigation. 

The court below offers no guidance to legislative 
bodies as to how its “frequency” test is to be 
administered.  The inquiry does not end with the 
unmanageable task of identifying phrases that have 
unique religious implications.  The test further 
requires the invention of standards to address 
elemental questions, such as: 

• Must a deliberative body pre-screen prayers to 
validate their acceptability? 

• What is an acceptable ratio or percentage of 
“sectarian” references? 

                                            
7 See Delahunty, supra n.7, at 518 (arguing that “the purported 
distinction between ‘sectarian’ and ‘non-sectarian prayer is 
illusory, [and] that the attempt to enforce such a distinction will 
operate in a discriminatory fashion”); Klukowski, supra note 3, 
at 252–54 (arguing that there are no judicially manageable 
standards for defining “sectarianism” generally); R. Luther III & 
D. Caddell, Breaking Away from the “Prayer Police”: Why the 
First Amendment Permits Sectarian Legislative Prayer and 
Demands a “Practice Focused” Analysis, 48 SANTA CLARA L. 
REV. 569, 571–72 (2008) (arguing that courts should “favor the 
historical and constitutional policy of permitting individuals to 
choose their own words” when delivering an invocation, because 
censoring content inevitably “undermines diversity and the free 
speech rights of these individuals, and in turn, renders these 
traditionally solemn occasions meaningless”). 
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• How large does the sample size need to be to 
meaningfully calculate “frequency?” 

• Does the evaluation period reset after a 
particular length of time, or are “sectarian” 
references forever barred once the “frequency” 
threshold is crossed? 

• If, over time, “sectarian” references are 
sufficiently diverse in their distribution to 
represent multiple faiths, may such 
individually sectarian references continue 
indefinitely? 

Because the Fourth Circuit did not resolve these 
issues, it opened the door for the “offended observer” 
to bring Forsyth County, and countless other public 
bodies throughout the region, back to court over and 
over again to litigate standards no one can articulate. 

Because of the widespread confusion in the law 
manifest both in the content of the lower court 
opinion itself and in the conflict among the circuits, 
it is impossible to predict ex ante which invocations 
will be held constitutional and which 
unconstitutional.  To avoid the substantial cost and 
trouble of litigation, many officials will likely 
abandon this salutary cultural practice whose 
initiation predates this nation’s founding.   

CONCLUSION 

For the foregoing reasons, Forsyth County 
respectfully requests that its petition for writ of 
certiorari be granted. 
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OPINION 
WILKINSON, Circuit Judge: 
 On December 17, 2007, Janet Joyner and 
Constance Lynn Blackmon decided to attend a 
meeting of the Forsyth County Board of 
Commissioners.  Like all public Board meetings, the 
gathering began with an invocation delivered by a 
local religious leader.  And like almost every 
previous invocation, that prayer closed with the 
phrase, “For we do make this prayer in Your Son 
Jesus’ name, Amen.”  The December 17 prayer also 
made a number of references to specific tenets of 
Christianity, from “the Cross of Calvary” to the 
“Virgin Birth” to the “Gospel of the Lord Jesus 
Christ.” 
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 In response, Joyner and Blackmon filed suit 
against the county, alleging that the December 17 
prayer represented one instance of the Board’s 
broader practice of sponsoring sectarian opening 
prayers at its meetings.  After conducting a thorough 
review of the factual record, the district court 
concluded that the Board’s legislative prayer policy 
did in fact violate the Establishment Clause by 
advancing and endorsing Christianity to the 
exclusion of other faiths. 
 The district court’s ruling accords with both 
Supreme Court precedent and our own.  Those cases 
establish that in order to survive constitutional 
scrutiny, invocations must consist of the type of 
nonsectarian prayers that solemnize the legislative 
task and seek to unite rather than divide.  Sectarian 
prayers must not serve as the gateway to citizen 
participation in the affairs of local government.  To 
have them do so runs afoul of the promise of public 
neutrality among faiths that resides at the heart of 
the First Amendment’s religion clauses. 

I. 
 The Forsyth County Board of Commissioners 
(the Board, for short) is the elected body that 
governs Forsyth County, North Carolina.  The 
county has approximately 350,000 residents and 
encompasses the city of Winston-Salem.  The Board’s 
twice-monthly meetings are open to the public, and 
for years the Board has decided to start the meetings 
with a prayer and a recital of the Pledge of 
Allegiance. 
 Until 2007, the Board did not have a written 
policy regarding the prayers but followed a relatively 
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routine practice.  Using the Yellow Pages, internet 
research, and consultation with the local Chamber of 
Commerce, the clerk to the Board compiled and 
maintained the “Congregations List”—a database of 
all religious congregations with an established 
presence in the community.  No eligible congregation 
was excluded, and any congregation could confirm 
its inclusion by writing to the clerk.  Each 
November, the clerk would update the list and then 
mail an invitation to the “religious leader” of each 
congregation.  The letter informed those individuals 
that they were eligible to deliver an invocation and 
could schedule an appointment on a first-come, first-
serve basis.  The letter then closed as follows: 

This opportunity is voluntary, and you are 
free to offer the invocation according to the 
dictates of your own conscience.  To maintain 
a spirit of respect and ecumenism, the Board 
requests only that the prayer opportunity 
not be exploited as an effort to convert others 
to the particular faith of the invocational 
speaker, nor to disparage any faith or belief 
different than that of the invocational 
speaker. 

In order to ensure that a variety of religious leaders 
came forth, the Board decided not to schedule any 
leader for consecutive meetings or for more than two 
meetings in any calendar year. 
 Once a potential speaker accepted, the Board 
would add the invocation to the meeting agenda, 
often alongside the name of the individual giving the 
invocation, his congregation, and the location of his 
place of worship.  Prior to the opening gavel that 
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officially began the meeting, the Board Chair would 
introduce the speaker and invite those who wished 
to stand to do so.  After the speaker took the podium, 
the commissioners (and most audience members) 
would stand, and the prayer would commence. 
 While the Board took a hands-off approach to the 
actual content of the prayers, that content is 
relevant here.  As the district court found and as 
audio recordings confirm, the prayers frequently 
contained references to Jesus Christ; indeed, at least 
half of the prayers offered between January 2006 
and February 2007 contained concluding phrases 
such as “We pray this all in the name under whom is 
all authority, the Lord Jesus Christ,” “[I]t’s in Jesus’ 
name that we pray[,] Amen,” and “We thank You, we 
praise You, and we give Your name glory, and we 
ask it all in Your Son Jesus’ name.” 
 In March 2007, Joyner, Blackmon, and a third 
plaintiff (who is no longer part of the case) filed a 
lawsuit seeking declaratory and injunctive relief.  
Claiming to have attended or watched several Board 
meetings, the plaintiffs alleged that the Board, 
“through both its actions and inactions, is sponsoring 
sectarian opening prayers at [its] meetings.”  They 
requested a judgment declaring that the Board’s 
sponsorship of sectarian prayers violated the 
Establishment Clause along with an injunction 
preventing future sectarian prayers. 
 After that lawsuit was filed, the Board decided to 
formalize its legislative prayer policy.  The text of 
the policy codified past practice, with a few minor 
variations.  Under the written policy, the invocation 
would no longer be “listed or recognized as an 
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agenda item for the meeting so that it may be clear 
the prayer is not considered a part of the public 
business.”  The policy also stated that nobody “shall 
be required to participate in any prayer that is 
offered,” and that “[n]either the Board nor the Clerk 
shall engage in any prior inquiry, review of, or 
involvement in, the content of any prayer to be 
offered by an invocational speaker.”  Finally, the 
Board clarified that the prayers were “not intended, 
and shall not be implemented or construed in any 
way, to affiliate the Board with, nor express the 
Board’s preference for, any faith or religious 
denomination.”  Instead, the stated goal of the policy 
was to “acknowledge and express the Board’s respect 
for the diversity of religious denominations and 
faiths represented and practiced among the citizens 
of Forsyth County.” 
 Despite that language, the prayers repeatedly 
continued to reference specific tenets of Christianity.  
These were not isolated occurrences: between May 
29, 2007 and December 15, 2008, almost four-fifths 
of the prayers referred to “Jesus,” “Jesus Christ,” 
“Christ,” or “Savior.”  In particular, most of the 
prayers closed by mentioning Jesus, using such 
phrases as “This we pray, in the gracious name of 
the Lord Jesus Christ,” “[I]n Jesus’ name we pray,” 
and “In the name of Jesus Christ, our Savior.”  None 
of the prayers mentioned non-Christian deities. 
 One of those prayers is particularly salient to 
this lawsuit.  On December 17, 2007, Joyner and 
Blackmon decided to attend the Board meeting 
hoping to observe the proceedings—and in Joyner’s 
case, to hear the Board’s discussion of an agenda 
item and to comment during the public participation 
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period.  As always, the meeting began with an 
invocation, this time by a pastor from Winston-
Salem.  According to Blackmon and Joyner, the 
Chair of the Board asked the audience to stand for 
the prayer.  At that point, the commissioners and 
most of the audience stood and bowed their heads. 
 Before beginning the prayer, the pastor offered 
the following salutation to the board: 

Before we pray, I would like to say my 
appreciation to the ones that serve here on 
the Board.  I’m a lifelong resident of Forsyth 
County, grew up in Lewisville, lived in 
Winston-Salem, and for the last two years, I 
lived in Kernersville, and I appreciate your 
service to me and also the stand the Board 
took as a whole allowing me, a minister of 
the Gospel of the Lord Jesus Christ, to be 
able to pray as the New Testament instructs.  
And I appreciate that. 

The pastor then continued with the prayer itself: 
May we pray.  Heavenly Father, tonight we 
are so grateful for the privilege to pray that 
is made possible by Your Son and his 
intercessory work on the Cross of Calvary.  
And Lord, we think about even a week from 
tomorrow, Lord, we’ll remember that Virgin 
Birth, and how He was born to die.  And 
we’re so grateful tonight that we can look in 
the Bible and see how You instituted 
government. 

The pastor then discussed the influence of religion in 
world affairs, sought divine guidance for the Board, 
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and closed with the salutation, “For we do make this 
prayer in Your Son Jesus’ name, Amen.” 
 On Joyner and Blackmon’s account, the overall 
atmosphere made them feel distinctly unwelcome 
and “coerced by [their] government into endorsing a 
Christian prayer.”  Blackmon claimed that she felt 
compelled to stand and bow her head because of the 
Chair’s instruction to stand and because of the 
audience’s response.  Joyner offered a similar 
account, believing that if she had failed to comply, it 
would have “negatively prejudice[d] consideration of 
[her] intended petition as a citizen appearing for 
public comment.”  Both characterized the prayer as 
sectarian, with Blackmon referring to it as including 
a “one-minute sermon.” 
 In response, Joyner and Blackmon amended 
their lawsuit.  Their new complaint requested 
similar relief to its predecessor: a declaratory 
judgment that the Board’s “allowance and 
sponsorship of sectarian prayers” at its meetings 
violates the Constitution, and an injunction 
preventing the Board from “knowingly, intentionally 
or negligently allowing sectarian prayers . . . before, 
during or after” the meetings.  The complaint 
contained new factual allegations, as well: that the 
December 17, 2007 prayer was “distinctly sectarian,” 
that the new policy had “ensure[d] that prayer-givers 
. . . are permitted to give a sectarian prayer,” and 
that the policy had actually increased the percentage 
of sectarian prayers from half to just under four-
fifths of all prayers. 
 After both parties filed motions for summary 
judgment, the magistrate judge concluded that the 
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plaintiffs should prevail.  The court began by noting 
that both Supreme Court and Fourth Circuit 
precedent prevent the government from exploiting 
prayer opportunities to affiliate the government with 
a specific faith.  And it acknowledged that the 
“Defendant’s policy does many things right,” such as 
“striv[ing] to include a wide variety of speakers from 
diverse religious faiths.”  But looking at the factual 
record, the magistrate judge concluded that the 
prayers themselves pushed the policy across the 
constitutional line.  In the magistrate’s view, the 
prayers occurring after the policy’s enactment 
“display[ed] a preference for Christianity over other 
religions by the government” and “affiliate[d] the 
Board with a specific faith or belief,” meaning that 
the prayers could not “be considered non-sectarian or 
civil prayer.” 
 In a brief order, the district court adopted the 
magistrate’s recommendation.  It conducted a de 
novo review of the factual record and agreed that the 
policy “has resulted in Government-sponsored 
prayers that advance a specific faith or belief and 
have the effect of affiliating the Government with 
that particular faith or belief.”  Accordingly, the 
district court issued a declaratory judgment that the 
“invocation Policy, as implemented, violates the 
Establishment Clause of the Constitution” and an 
injunction against the Board “continuing the Policy 
as it is now implemented.”  This appeal followed. 

II. 
 At its core, this is not a case about the 
Establishment Clause in general, but about 
legislative prayer in particular.  This distinction is 
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critical, for legislative prayer lies at the heart of two 
intersecting realities. 

A. 
 On the one hand, it is a historical fact that 
legislative prayer “is deeply embedded in the history 
and tradition of this country.”  Marsh v. Chambers, 
463 U.S. 783, 786 (1983).  Indeed, “[f]rom colonial 
times through the founding of the Republic and ever 
since, the practice of legislative prayer has coexisted 
with the principles of disestablishment and religious 
freedom.”  Id.; see also Cnty. of Allegheny v. ACLU, 
492 U.S. 573, 603 (1989) (recognizing the unique 
history of legislative prayer).  Taking heed of this 
basic reality, the Supreme Court has acknowledged 
the legitimacy of legislative prayer on multiple 
occasions. 
 For example, in Marsh, the Court confronted the 
constitutionality of the Nebraska Legislature’s 
decision to have a paid chaplain offer a brief prayer 
before each legislative session.  See Marsh, 463 U.S. 
at 784-85.  The Court engaged in a lengthy historical 
analysis, noting that “the men who wrote the First 
Amendment Religion Clauses did not view paid 
legislative chaplains and opening prayers as a 
violation of that Amendment, for the practice of 
opening sessions with prayer has continued without 
interruption ever since that early session of 
Congress.”  Id. at 788.  The practice of legislative 
prayer was similarly commonplace in the states.  See 
id. at 788-89.  Based on that history, the Court 
concluded that there was “no real threat to the 
Establishment Clause arising from a practice of 
prayer similar to that now challenged.”  Id. at 791. 
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 While Marsh is the only Supreme Court case to 
address directly the constitutionality of legislative 
prayer, the Court has since reaffirmed its support for 
the practice while ruling on the propriety of two 
allegedly unconstitutional holiday displays located 
on public property in Pittsburgh.  See Allegheny, 492 
U.S. 573.  Though the Court ruled that one of those 
displays was unconstitutional, it was careful to 
reaffirm the status of legislative prayer as one of our 
“accepted traditions dating back to the Founding.”  
Id. at 602 (quotation and citation omitted). 
 We have followed the Supreme Court’s guidance 
in repeatedly upholding the practice of legislative 
prayer.  In Wynne v. Town of Great Falls, 376 F.3d 
292 (4th Cir. 2004), we considered the legislative 
prayer policy employed by the Town Council of Great 
Falls, South Carolina.  In so doing, we observed that 
“[p]ublic officials’ brief invocations of the Almighty 
before engaging in public business have always, as 
the Marsh Court so carefully explained, been part of 
our Nation’s history.”  Wynne, 376 F.3d at 302.  And 
while we determined that the town council’s policy 
was unconstitutional as implemented, that decision 
was by no means based on a wholesale condemnation 
of legislative prayer.  To the contrary, we made quite 
clear that invocations were still permissible.  See id.  
(“The Town Council of Great Falls remains free to 
engage in . . . invocations prior to Council 
meetings.”) 
 We drove this point home in Simpson v. 
Chesterfield County Board of Supervisors, 404 F.3d 
276 (4th Cir. 2005), taking care to explain the 
numerous salutary benefits of invocations.  In 
Simpson, a citizen challenged the Chesterfield 
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County Board of Supervisors’ invocation practice, 
which afforded religious leaders throughout the 
county an opportunity to give a “non-sectarian” 
prayer at the start of board meetings on a first-come, 
first-serve basis.  Simpson, 404 F.3d at 278-79.  We 
rejected her challenge.  Harkening back to Marsh, 
we observed that “legislative invocations perform the 
venerable function of seeking divine guidance for the 
legislature” and “constitute ‘a tolerable 
acknowledgment of beliefs widely held among the 
people of this country.’” Id. at 282 (quoting Marsh, 
463 U.S. at 792).  See also Turner v. City Council of 
the City of Fredericksburg, 534 F.3d 352, 356 (4th 
Cir. 2008) (“The Council’s decision to open its 
legislative meetings with nondenominational 
prayers does not violate the Establishment Clause.”). 
 In sum, invocations at the start of legislative 
sessions can solemnize those occasions; encourage 
participants to act on their noblest instincts; and 
foster the humility that recognition of a higher hand 
in human affairs can bring.  There is a clear line of 
precedent not only upholding the practice of 
legislative prayer, but acknowledging the ways in 
which it can bring together citizens of all 
backgrounds and encourage them to participate in 
the workings of their government. 

B. 
 At the same time, both the Supreme Court and 
this circuit have been careful to place clear 
boundaries on invocations.  That is because prayer in 
governmental settings carries risks.  The proximity 
of prayer to official government business can create 
an environment in which the government prefers—
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or appears to prefer—particular sects or creeds at 
the expense of others.  Such preferences violate 
“[t]he clearest command of the Establishment 
Clause”: that “one religious denomination cannot be 
officially preferred over another.”  Larson v. Valente, 
456 U.S. 228, 244 (1982).  After all, “[w]hatever else 
the Establishment Clause may mean . . . it certainly 
means at the very least that government may not 
demonstrate a preference for one particular sect or 
creed.”  Allegheny, 492 U.S. at 605.  More broadly, 
while legislative prayer has the capacity to 
solemnize the weighty task of governance and 
encourage ecumenism among its participants, it also 
has the potential to generate sectarian strife.  Such 
conflict rends communities and does violence to the 
pluralistic and inclusive values that are a defining 
feature of American public life. 
 The cases thus seek to minimize these risks by 
requiring legislative prayers to embrace a non-
sectarian ideal.  That ideal is simply this: that those 
of different creeds are in the end kindred spirits, 
united by a respect paid higher providence and by a 
belief in the importance of religious faith.  Yet an 
ideal so much in evidence in our coinage, in the 
Pledge of Allegiance, in our own “God save the 
United States and this Honorable Court”—an ideal 
long thought to be both meaningful and unifying-
now strikes the dissent as unacceptably bland.  For 
the dissent astonishingly disparages this ideal, 
dismissing non-sectarian invocations as mere “civil 
nicet[ies]” that treat prayer “agnostically.”  Post at 
28.  This view not only diminishes meaningful 
observances offered every day across this country.  It 
denies to invocations their inclusive aspect. 
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 It was, in fact, this inclusive aspect that the 
Supreme Court took care to emphasize.  In Marsh, 
for example, the Court noted that one of the reasons 
that the founders had no objection to legislative 
prayer was that the invocations commonplace at the 
time represented “conduct whose . . . effect . . . 
harmonize[d] with the tenets of some or all 
religions.”  Marsh, 463 U.S. at 792 (quoting 
McGowan v. Maryland, 366 U.S. 420, 442 (1961)).  
Nebraska’s invocations fell within that tradition, 
going so far as to remove “all references to Christ 
after a 1980 complaint from a Jewish legislator,” id. 
at 793 n.14, in order to ensure that the prayers 
represented a “tolerable acknowledgement of beliefs 
widely held among the people of this country,” id. at 
792.  These efforts at ecumenism were essential to 
the Court’s holding: it concluded that the prayer 
policy was constitutional because there was “no 
indication that [Nebraska’s] prayer opportunity 
ha[d] been exploited to proselytize or advance any 
one, or to disparage any other, faith or belief.”  Id. at 
794-95.  Indeed, while the Court noted that “[t]he 
content of the prayer[s] is not of concern to judges,” 
id. at 794, it adopted such a hands-off approach only 
once it was satisfied that Nebraska’s prayers did not 
“proselytize or advance” a particular creed, id. 
 Allegheny underscored the point, clarifying that 
“[t]he legislative prayers involved in Marsh did not 
violate [the Establishment Clause] because the 
particular chaplain had ‘removed all references to 
Christ.’ “ Allegheny, 492 U.S. at 603 (quoting Marsh, 
463 U.S. at 793 n.14) (emphasis added).  As the 
Court observed, Marsh “recognized that not even the 
‘unique history’ of legislative prayer can justify 
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contemporary legislative prayers that have the effect 
of affiliating the government with any one specific 
faith or belief.”  Id. (quoting Marsh, 463 U.S. at 791) 
(citation omitted).  Moreover, the Court took pains to 
distinguish between the constitutionality of “a 
specifically Christian symbol, like a creche, and more 
general religious references, like the legislative 
prayers in Marsh.”  Id. 
 Our cases have hewed to this approach, 
approving legislative prayer only when it is 
nonsectarian in both policy and practice.  In Wynne, 
the town council had adopted an allegedly neutral 
prayer policy but had nevertheless commenced every 
meeting with opening prayers that expressly and 
repeatedly referred to Jesus Christ.  See Wynne, 376 
F.3d at 295, 296 n.2.  Reading Marsh and Allegheny 
to “teach that a legislative body cannot, consistent 
with the Establishment Clause, ‘exploit’ this prayer 
opportunity to ‘affiliate’ the Government with one 
specific faith or belief in preference to others,” we 
struck down the policy.  Id. at 298.  The basis for our 
decision was straightforward: unlike in Marsh, 
where “the chaplain had affirmatively ‘removed all 
references to Christ,’” id. (quoting Marsh, 463 U.S. 
at 793 n.14), the prayers in Wynne “‘frequently’ 
contained references to ‘Jesus Christ,’ and thus 
promoted one religion over all others, dividing the 
Town’s citizens along denominational lines,” id. at 
298-99.  The prayers thus ran afoul of Marsh’s 
proscription of prayers that “advance any one . . . 
faith or belief.”  Id. at 300 (quoting Marsh, 463 U.S. 
at 794-95).  We found unpersuasive the council’s 
arguments that its references to Jesus Christ fell 
within: Marsh’s approval of a prayer ‘in the Judeo-
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Christian tradition,’” id. at 299 (quoting Marsh, 463 
U.S. at 793), for the prayers referenced Christ—“a 
deity in whose divinity only those of the Christian 
faith believe,” id. at 300. 
 We reaffirmed that basic principle just one year 
later in Simpson.  The policy at issue there explicitly 
required nonsectarian prayers.  It mandated that 
each “invocation must be non-sectarian with 
elements of the American civil religion and must not 
be used to proselytize or advance any one faith or 
belief or to disparage any other faith or belief.”  
Simpson, 404 F.3d at 278.  We upheld the policy 
precisely because the prayers were 
nondenominational.  We noted that unlike in Wynne, 
where the “sectarian references in invocations were 
far more than occasional or incidental,” id. at 283, 
the board in Simpson had “aspired to non-
sectarianism and requested that invocations refrain 
from using Christ’s name or, for that matter, any 
denominational appeal,” id. at 284.  Indeed, the 
board’s policy in action had resulted in “a wide 
variety of prayers” that “described divinity in wide 
and embracive terms,” displaying “ecumenism . . . 
consonant with our character both as a nation of 
faith and as a country of free religious exercise and 
broad religious tolerance.”  Id.; see also Turner, 534 
F.3d at 356 (“The Council’s decision to provide only 
nonsectarian legislative prayers places it squarely 
within the range of conduct permitted by Marsh and 
Simpson.  The restriction that prayers be 
nonsectarian in nature is designed to make the 
prayers accessible to people who come from a variety 
of backgrounds, not to exclude or disparage a 
particular faith.”). 
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 The case law thus sets out clear boundaries.  As 
amicus Baptist Joint Committee for Religious 
Liberty puts it, “this [c]ourt’s legislative prayer 
decisions have recognized that the exception created 
by Marsh is limited to the sort of nonsectarian 
legislative prayer that solemnizes the proceedings of 
legislative bodies without advancing or disparaging 
a particular faith.”  Amicus Br. Baptist Joint Comm. 
for Religious Liberty 13.  Put differently, legislative 
prayer must strive to be nondenominational so long 
as that is reasonably possible—it should send a 
signal of welcome rather than exclusion.  It should 
not reject the tenets of other faiths in favor of just 
one.  Infrequent references to specific deities, 
standing alone, do not suffice to make out a 
constitutional case.  But legislative prayers that go 
further—prayers in a particular venue that 
repeatedly suggest the government has put its 
weight behind a particular faith—transgress the 
boundaries of the Establishment Clause.  Faith is as 
deeply important as it is deeply personal, and the 
government should not appear to suggest that some 
faiths have it wrong and others got it right. 

III. 
 Taken together, the principles set forth by the 
Supreme Court in Marsh and Allegheny and by this 
circuit in Wynne and Simpson establish that the 
Board’s policy, as implemented, cannot withstand 
scrutiny.  The December 17, 2007 prayer—the 
prayer that led to the plaintiffs’ amended 
complaint—clearly crossed the constitutional line.  
In Wynne, we concluded that the town council’s 
prayers “clearly ‘advance[d]’ one faith, Christianity, 
in preference to others, in a manner decidedly 
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inconsistent with Marsh,” Wynne, 376 F.3d at 301, 
because they ended with a solitary reference to Jesus 
Christ.  The prayer here went further.  It discussed 
specific tenets of the Christian religion, from the 
“Cross of Calvary” to the “Virgin Birth” to the 
“Gospel of the Lord Jesus Christ.”  The December 17 
invocation thus “engage[d], as part of public business 
and for the citizenry as a whole, in prayers that 
contain[ed] explicit references to a deity in whose 
divinity only those of one faith believe.”  Wynne, 376 
F.3d at 301. 
 Nor was the December 17 prayer the exception, 
rather than the rule, as our friend in dissent 
suggests.  Post at 39.  December 17 was of course the 
day Joyner and Blackmon chose to attend a Board 
meeting and heard the sectarian opening prayer.  
But the day was hardly unusual.  As the magistrate 
judge found, “[t]he undisputed record shows that the 
prayers delivered at the outset of Board meetings 
from May 29, 2007 through December 15, 2008 
referred to Jesus, Jesus Christ, Christ, or Savior 
with overwhelming frequency.”  Almost four-fifths of 
the prayers contained such references.  The prayers 
closed—like the prayers in Wynne—with invocations 
to “the gracious name of the Lord Jesus Christ,” with 
references to “the merits of Jesus Christ, Thy Son 
and our Savior,” and with reminders that the 
prayers were “[i]n the blessed name of Jesus.”  See 
Wynne, 376 F.3d at 294 (prayers closed with “In 
Christ’s name we pray”).  The prayers before the 
policy likewise featured a substantial number of 
sectarian references. 
 Moreover, it is not the case, as the dissent 
suggests, that the prayers “were largely generic 
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petitions to a Divine Being to bless the legislative 
body and request that it be guided to act wisely and 
justly in the interest of the citizens.”  Post at 37.  If 
that were true, this case would be quite different.  
But here there were many prayers that not only 
invoked Jesus’ name throughout, see, e.g., February 
25, 2008 (beginning, “Father . . . we thank you for 
your son Jesus Christ our redeemer, we thank you 
for the holy spirit who is our guidance and our 
counselor”); but also that both before and after the 
policy invoked specific tenets and articles of faith of 
Christianity, see, e.g., November 10, 2008 (opening 
with thanks to God “for the Lord Jesus Christ, the 
one that loved us and gave himself for us at 
Calvary”); February 12, 2007 (praying “oh Lord, our 
Lord, we thank you for your son Jesus who died on 
Calvary that we might have a life and have it more 
abundantly”).  Taken as a whole, it is clear that the 
prayers offered under the Board’s policy did not 
“evoke common and inclusive themes and forswear  
. . . the forbidding character of sectarian 
invocations.”  Simpson, 404 F.3d at 287.  Wynne and 
Simpson set forth the constitutional line, and these 
prayers crossed it. 

IV. 
 The Board makes a number of arguments in 
defense of its policy.  We shall address them in turn. 

A. 
 First, the Board argues that we should decline to 
apply Wynne and Simpson.  In its view, Wynne does 
not control this case because the prayers there were 
delivered by members of the town council.  According 
to the Board, this factual distinction is dispositive, 
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for while prayers delivered by government officials 
carry an “obvious and inherent risk” of affiliation, 
prayers delivered by “a wide pool of volunteer, self-
selected citizens” will not show “the government’s 
allegiance to a particular sect or creed.”  Appellant’s 
Br. at 22 (quotations and citations omitted).  
Similarly, the Board argues that Simpson is 
factually distinguishable because the county board 
there decided to artificially narrow the group of 
eligible religious leaders to “representatives of 
Judeo-Christian or monotheistic religions.”  Id. at 
23.  While safeguards like nonsectarian messages 
and wide-ranging religious appeals were necessary 
in the presence of such editorial control, the Board 
argues that they are not required where, as here, the 
policy is “even more inclusive and completely 
unlimited.”  Id. at 23-24. 
 These arguments miss the forest for the trees.  
With respect to Wynne, the Board is right to observe 
that the prayers were delivered by members of the 
town council.  See Wynne, 376 F.3d at 294.  But that 
fact was not dispositive.  It was the governmental 
setting for the delivery of sectarian prayers that 
courted constitutional difficulty, not those who 
actually gave the invocation.  Wynne rested on two 
pillars: the Supreme Court’s opinion in Marsh, which 
flatly declared that legislative prayer cannot 
“proselytize or advance any one . . . faith or belief,” 
id. at 300 (quoting Marsh, 463 U.S. at 794-95), and 
the Court’s subsequent clarification that the prayers 
in Marsh were constitutional “because the particular 
chaplain had removed all references to Christ,” id. at 
299 (quoting Allegheny, 492 U.S. at 603).  Those 
principles apply with equal force here.  And lest 
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there be any doubt, we applied the same type of 
analysis in Wynne to the policy in Simpson, see 
Simpson, 404 F.3d at 283-84, which featured prayers 
delivered by local clergy on a first-come, first-serve 
basis, see id. at 279. 
 The Board’s arguments regarding Simpson are 
equally unpersuasive.  Once again, the important 
factor was the nonsectarian nature of the prayer, not 
the identity of the particular speaker.  While the 
Board contends that Simpson’s discussion of the non-
sectarian nature of the prayers was due to the 
county board’s decision to “specifically den[y] the 
intention to create an open forum for private 
speakers, and instead maintain[ ] a degree of 
‘content-control’ over what was said by the guests,” 
Appellant’s Br. at 23 (citation omitted), that fact was 
not central to Simpson’s holding in any way.  Indeed, 
we never once mentioned that fact in analyzing 
whether the prayers met constitutional muster.  See 
Simpson, 404 F.3d at 282-84.  To the contrary, we 
applauded Chesterfield County for its “wide variety 
of prayers” and upheld those prayers because 
Chesterfield “aspired to non-sectarianism and 
requested that invocations refrain from using 
Christ’s name, or, for that matter, any 
denominational appeal.”  Id. at 284.  While no two 
cases are exactly alike, the Board has given us no 
convincing reason to depart from the holdings of 
Wynne and Simpson. 

B. 
 Next, the Board argues that the district court 
misinterpreted Marsh, Wynne, and Simpson in 
deciding to “parse[ ] the content of particular 
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prayers,” Reply Br. at 23, and “impose a blanket 
censor upon prayer content,” Appellant’s Br. at 27.  
In its view, “various other courts have all interpreted 
this Circuit’s precedents very differently than the 
District Court below,” and the district court erred in 
“finding that the inclusion of sectarian references by 
guest invocation speakers in Forsyth County 
rendered the Board’s neutral invocations policy 
unconstitutional.”  Id. at 30. 
 Likewise, the dissent claims that our holding 
requires “judicial bodies to evaluate and parse 
particular religious prayers.”  Post at 28.  This claim 
is ironic in view of the fact that the dissent engages 
in what can only be described as an extensive 
evaluative exercise designed to prove—against all 
evidence in the record—that the prayers in question 
were of a generic or nonsectarian character.  We do 
not fault the dissent for undertaking its review, but 
only for attempting to decry that in which it is fully 
engaged.  See post at 37-38. 
 It is true that Marsh stated that courts should 
not “parse the content of a particular prayer.”  
Marsh, 463 U.S. at 795.  This makes perfect sense.  
As a practical matter, courts should not be in the 
business of policing prayers for the occasional 
sectarian reference—that carries things too far.  But 
the dissent gives the impression that virtually any 
review by the majority of the invocations under 
challenge would constitute impermissible “parsing.”  
Quite simply, this stark approach leaves the court 
without the ability to decide the case, by barring any 
substantive consideration of the very practice under 
challenge.  It is to say the least an odd view of the 
judicial function that denies courts the right to 



25a 

review the practice at issue.  For to exercise no 
review at all—to shut our eyes to patterns of 
sectarian prayer in public forums—is to surrender 
the essence of the Establishment Clause and allow 
government to throw its weight behind a particular 
faith.  Marsh did not countenance any such idea. 
 In fact, the Marsh Court only endorsed such a 
hands-off approach in situations where “there is no 
indication that the prayer opportunity has been 
exploited to proselytize or advance any one, or to 
disparage any other, faith or belief.”  Id. at 794-95.  
In other words, courts need to assure themselves 
that legislative prayer opportunities are not being 
exploited before they abdicate all constitutional 
scrutiny.  The district and magistrate judges did just 
that by following precedent and making the 
determination that Marsh and this Circuit’s own 
decisions require. 
 That is precisely the approach we applied in 
Wynne.  Rather than “parsing” the details of a 
particular prayer, we looked at the district court’s 
factual findings about the frequency with which the 
council “invoked ‘Jesus,’ ‘Jesus Christ,’ ‘Christ,’ or 
‘Savior’ “in determining whether the prayers 
actually did proselytize or advance a particular sect.  
Wynne, 376 F.3d at 298 n.4.  We took the same 
approach in Simpson as well, taking note of the 
“wide variety of prayers” and their “nonsectarian[ ]” 
nature.  Simpson, 404 F.3d at 284.  The district court 
here followed suit, relying on the magistrate’s 
findings about the “overwhelming frequency” of 
references to “Jesus, Jesus Christ, Christ, or Savior” 
in determining that the prayers did advance one 
particular faith. 



26a 

 Other circuits have adopted a similar 
perspective.  For example, in Hinrichs v. Bosma, 440 
F.3d 393 (7th Cir. 2006), the Seventh Circuit 
declined to stay the district court’s ruling that the 
Indiana House of Representatives’ legislative prayer 
policy was unconstitutional.  See Hinrichs, 440 F.3d 
at 395.  Like the Forsyth County Board, the Indiana 
House invited clergy from all over the state to issue 
a prayer before each legislative session and 
encouraged the clerics to “strive for an ecumenical 
prayer.”  Id.  Nevertheless, many of the prayers 
featured “supplications to Christ”: they were “given 
‘in Christ’s name,’ ‘through [Y]our Son Jesus Christ,’ 
[and] ‘In the Strong name of Jesus our Savior.’”  Id.  
In concluding that a stay would be improper, the 
Seventh Circuit observed that the cases squarely 
confronting the constitutionality of “sectarian 
legislative prayer . . . have concluded that Marsh 
prohibits the practice.”  Id. at 399.∗  It also noted, as 
we do, that the Supreme Court’s opinion in 
Allegheny “read Marsh as precluding sectarian 
prayer.”  Id.; see also Snyder v. Murray City Corp., 
159 F.3d 1227, 1234 (10th Cir. 1998) (“Thus, the 
kind of legislative prayer that will run afoul of the 
Constitution is one that proselytizes a particular 
religious tenet or belief, or that aggressively 
advocates a specific religious creed, or that derogates 
another religious faith or doctrine.”). 
 The Board, however, suggests that the Eleventh 
Circuit’s opinion in Pelphrey v. Cobb County, 547 
                                            
∗ In a later opinion, the court concluded that the appellants 
lacked standing.  See Hinrichs v. Speaker of the House of 
Representatives of the Ind. Gen. Assembly, 506 F.3d 584, 585 
(7th Cir. 2007). 
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F.3d 1263 (11th Cir. 2008) compels a different result.  
In Pelphrey, the court upheld a legislative prayer 
policy adopted by two county commissions that 
allowed “volunteer leaders of different religions, on a 
rotating basis, to offer invocations with a variety of 
religious expressions.”  Pelphrey, 547 F.3d at 1266.  
While the majority of prayer-givers were Christian, 
leaders of all faiths had come forth.  See id. at 1277.  
The prayers themselves, in turn, had at times 
included “ordinarily . . . brief” sectarian terms, such 
as “references to ‘Jesus,’ ‘Allah,’ ‘God of Abraham, 
Isaac, and Jacob,’ ‘Mohammed,’ and ‘Heavenly 
Father.’” Id. at 1266.  Based on these facts, the 
Eleventh Circuit concluded that there was no need to 
“evaluate the content of the prayers” because “the 
prayers of the County Commission were not 
exploited to advance one faith or belief.”  Id. at 1278.  
The Board argues that we should affirm its policy by 
analogy to Pelphrey, drawing from a sentence in the 
opinion stating that “Allegheny does not require that 
legislative prayer conform to the model in Marsh.”  
Appellant’s Br. at 29 (quoting Pelphrey, 547 F.3d at 
1271-72). 
 But Pelphrey’s ruling does not provide the 
support the Board claims.  In upholding the policy in 
Pelphrey, the Eleventh Circuit principally relied on 
the fact that “the prayers, taken as a whole, did not 
advance any particular faith.”  Pelphrey, 547 F.3d at 
1278.  In other words, the Pelphrey court adopted the 
same approach we did in Wynne and Simpson: it 
determined as a threshold matter whether the 
invocations exploited the opportunity for legislative 
prayer.  Indeed, the Eleventh Circuit made this 
point itself, observing that the “Fourth Circuit 
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read[s] Marsh[ ] as we do.”  Id. at 1273.  It further 
noted that Wynne and Simpson had likewise focused 
their analysis on the threshold inquiry of whether or 
not the prayer opportunity had “been exploited to 
proselytize or advance” a particular faith.  Id. at 
1273 (quoting Marsh, 463 U.S. at 794-95). 
 Such advancement did not take place in 
Pelphrey, where the “diverse references in the 
prayers, viewed cumulatively, did not advance a 
single faith.”  Id. at 1277.  But just such an 
advancement has taken place here.  This policy was 
not, as the dissent would have it, “a pluralistic 
celebration of prayer,” post at 48, but an 
advancement of one religion.  In practice, the Board’s 
policy resulted in a greater proliferation of sectarian 
prayer.  Almost four-fifths of the prayers delivered 
after the adoption of the policy referenced Jesus 
Christ.  None of the prayers mentioned any other 
deity.  And at no time after the adoption of the policy 
did a non-Christian religious leader come forth to 
give a prayer.  The record thus reflects that the 
prayers here, taken as a whole, “advance[d one] 
single faith” to the exclusion of all others.  Pelphrey, 
547 F.3d at 1277. 

C. 
 Finally, the Board argues that its policy should 
pass muster because it is a neutral policy under 
which “all views and philosophies are equally 
welcomed.”  Appellant’s Br. at 26.  In its estimation, 
it is “difficult, if not impossible, to conceive of a more 
fair, neutral or inclusive invocation policy.”  Id. at 
27.  In the Board’s view, the sectarian nature of the 
prayer here is simply a function of the “religious 
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demographics of the communities” in Forsyth 
County.  Reply Br. at 24.  Because the Board 
“showed no favoritism or preference at any time 
between religious faiths,” its policy must be upheld.  
Appellant’s Br. at 27. 
 The Board is correct to observe that its policy is 
neutral.  On its face, the policy states that it is “not 
intended, and shall not be implemented or construed 
in any way, to affiliate the Board with, nor express 
the Board’s preference for, any faith or religious 
denomination.”  And we agree with the magistrate 
judge that the policy “does many things right,” such 
as “striv[ing] to include a wide variety of speakers 
from diverse religious faiths” and encouraging 
potential prayer leaders not to disparage other 
faiths. 
 But the policy, as implemented, is an altogether 
different matter.  It is not enough to contend, as the 
dissent does, that the policy was “neutral and 
proactively inclusive,” post at 41, when the County 
was not in any way proactive in discouraging 
sectarian prayer in public settings.  Unlike in 
Simpson, the Board’s policy did not require that 
invocations be “non-sectarian” and avoid 
“advanc[ing] any one faith or belief.”  Simpson, 404 
F.3d at 278.  Moreover, while the Board’s policy itself 
states that it is “not intended . . . to affiliate the 
Board with, nor express the Board’s preference for, 
any faith or religious denomination,” the letter it 
sends to the religious leaders actually giving the 
prayers sends a different message.  The letter merely 
instructs them that the prayer opportunity should 
“not be exploited as an effort to convert others to the 
particular faith of the invocational speaker, nor to 
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disparage any faith or belief different than that of 
the invocational speaker.”  In other words, the letter 
focuses on only one part of the Marsh test—
proselytizing—and contains virtually no language 
discouraging leaders from advancing their own faith.  
See Wynne, 376 F.3d at 300 (“‘[P]roselytize’ and 
‘advance’ have different meanings and denote 
different activities.”). 
 On a broader level, and more importantly, 
citizens attending Board meetings hear the prayers, 
not the policy.  What this means is that we cannot 
turn a blind eye to the practical effects of the 
invocations at issue here.  The dissent suggests that 
the “frequency of Christian prayer” was merely the 
“product of demographics,” post at 42, and the 
County “could not control whether the population 
was religious,” id.  What the dissent offers as a 
defense of the policy, however, is one of the problems 
with it.  Take-all-comers policies that do not 
discourage sectarian prayer will inevitably favor the 
majoritarian faith in the community at the expense 
of religious minorities living therein.  This effect 
creates real burdens on citizens—particularly those 
who attend meetings only sporadically—for they will 
have to listen to someone professing religious beliefs 
that they do not themselves hold as a condition of 
attendance and participation.  “To . . . Jewish, 
Muslim, Bahá’i, Hindu, or Buddhist citizens[,] a 
request to recognize the supremacy of Jesus Christ 
and to participate in a civic function sanctified in his 
name is a wrenching burden.”  See Amicus Br. of 
American Jewish Congress et al. 8.  Such burdens 
run counter to the essential promise of the 
Establishment Clause.  See Larson, 456 U.S. at 244. 
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 This is not to say that the Board must abandon 
the practice of legislative prayer.  Nor do we wish to 
set forth some sort of template for an ideal 
legislative prayer policy.  After all, as we recognized 
in Simpson, “too much judicial fine-tuning of 
legislative prayer policies risks unwarranted 
interference in the internal operations of a 
coordinate branch.”  Simpson, 404 F.3d at 286-87.  
The bar for Forsyth County is hardly a high one.  
Public institutions throughout this country manage 
to regularly commence proceedings with invocations 
that provide all the salutary benefits of legislative 
prayer without the divisive drawbacks of 
sectarianism.  See id. at 287 (describing how 
Chesterfield County’s invocations sought “guidance 
that is not the property of any sect”).  And religious 
leaders throughout this country have offered moving 
prayers on multitudinous occasions that have 
managed not to hurt the adherents of different 
faiths.  In the end, the constitutional standard asks 
of the County no more than what numerous public 
and governmental entities already meet.  Indeed, 
some of the prayers offered in this very case—albeit 
a minority—plainly met it. 
 As it stands now, however, the Board’s policy 
falls short.  It resulted in sectarian invocations 
meeting after meeting that advanced Christianity 
and that made at least two citizens feel 
uncomfortable, unwelcome, and unwilling to 
participate in the public affairs of Forsyth County.  
To be sure, citizens in a robust democracy should 
expect to hear all manner of things that they do not 
like.  But the First Amendment teaches that 
religious faith stands on a different footing from 
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other forms of speech and observance.  Because 
religious belief is so intimate and so central to our 
being, government advancement and effective 
endorsement of one faith carries a particular sting 
for citizens who hold devoutly to another.  This is 
precisely the opposite of what legislative invocations 
should bring about.  In other words, whatever the 
Board’s intentions, its policy, as implemented, has 
led to exactly the kind of “divisiveness the 
Establishment Clause seeks rightly to avoid.”  Id. at 
284. 
 At no place does the dissent appreciate the 
impact of its view upon adherents of minority faiths 
who hear public meetings open with invocations 
given in the name of a faith to which they do not 
subscribe.  By accusing the majority of “bowing . . . to 
universal inoffensiveness,” post at 49, the dissent 
appears to dismiss Joyner’s and Blackmon’s 
sensitivities as essentially of no moment.  This is not 
right.  While it is true that plaintiffs were not 
coerced, they claim pressure to stand and bow their 
heads along with the rest or risk having their civic 
participation correspondingly devalued.  And these 
plaintiffs are not so different from other citizens who 
may feel in some way marginalized on account of 
their religious beliefs and who decline to risk the 
further ostracism that may ensue from bringing 
their case to court or who simply lack the resources 
to do so.  While the dissent insists that “[t]he 
Establishment Clause does not protect against 
feelings of ostracism or marginalization,” id. at 39, it 
surely is solicitous of harms visited upon citizens by 
government’s advancement of a particular faith.  We 
may not know what subtle or not-so-subtle pressures 
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non-Christian citizens of the County felt to 
participate in the sectarian exercise.  We do know, 
however, that citizens should come to public 
meetings confident in the assurance that 
government plays no favorites in matters of faith but 
welcomes the participation of all. 

V. 
 George Washington once observed that 
“[r]eligious controversies are always productive of 
more acrimony and irreconcilable hatreds than those 
which spring from any other cause.”  Letter from 
George Washington to Edward Newenham (June 22, 
1792).  As our nation becomes more diverse, so also 
will our faiths.  To plant sectarian prayers at the 
heart of local government is a prescription for 
religious discord.  In churches, homes, and private 
settings beyond number, citizens practice diverse 
faiths that lift and nurture both personal and civic 
life.  But in their public pursuits, Americans respect 
the manifold beliefs of fellow citizens by abjuring 
sectarianism and embracing more inclusive themes.  
That the Board and religious leaders in Forsyth 
County hold steadfast to their faith is certainly no 
cause for condemnation.  But where prayer in public 
fora is concerned, the deep beliefs of the speaker 
afford only more reason to respect the profound 
convictions of the listener.  Free religious exercise 
posits broad religious tolerance.  The policy here, as 
implemented, upsets the careful balance the First 
Amendment seeks to bring about. 
 The judgment of the district court is hereby 

AFFIRMED. 
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NIEMEYER, Circuit Judge, dissenting: 
 When offering legislative prayers in which the 
Divine Being is publicly asked for guidance and a 
blessing of the legislators, religious leaders will 
hereafter have to refrain from referencing the Divine 
Being with the inspired or revealed name, according 
to each leader’s religion.  The majority’s decree 
commands that every legislative prayer reference 
only “God” or some “nonsectarian ideal,” supposedly 
because other appellations might offend.  Thus, in a 
stated sensitivity to references that might identify 
the religion practiced by the religious leader, the 
majority has dared to step in and regulate the 
language of prayer—the sacred dialogue between 
humankind and God.  Such a decision treats prayer 
agnostically; reduces it to civil nicety; hardly 
accommodates the Supreme Court’s jurisprudence in 
Marsh v. Chambers, 463 U.S. 783 (1983); and creates 
a circuit split, see Pelphrey v. Cobb County, Ga., 547 
F.3d 1263 (11th Cir. 2008) (finding constitutional 
legislative prayers offered by “volunteer leaders of 
different religions, on a rotating basis,” even though 
the prayers referenced Jesus; Allah; the God of 
Abraham, Isaac, and Jacob; Mohammed; and 
Heavenly Father).  Most frightfully, it will require 
secular legislative and judicial bodies to evaluate 
and parse particular religious prayers under an 
array of criteria identified by the majority. 
 It is the policy of the Board of Commissioners of 
Forsyth County, North Carolina, to invite religious 
leaders from the various congregations in the 
County, “on a first-come, first-serve basis,” to offer a 
prayer before the beginning of its twice-monthly 
meetings, “for the benefit and blessing of the Board.”  
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The Board allows the religious leaders to determine 
the content of the prayer except that it “requests 
only that the prayer opportunity not be exploited as 
an effort to convert others to the particular faith of 
the invocational speaker, nor to disparage any faith 
or belief different than that of the invocational 
speaker.”  Under this denominationally neutral and 
proactively inclusive policy, prayers from a broad 
array of religions and denominations have been 
offered, although most—reflecting the County’s 
demographics and the responses of its religious 
leaders—have been offered by leaders of Christian 
denominations. 
 Janet Joyner and Constance Blackmon 
commenced this action to declare these prayers 
unconstitutional and to enjoin their continuation 
because the prayers offered have been mostly 
Christian and have often invoked the name of Jesus.  
Joyner and Blackmon allege in their complaint that 
they are “offended by the sectarian prayers because 
the prayers are an unconstitutional endorsement of 
a particular religion and an improper attempt by the 
county government to prefer one religious faith over 
others.” 
 The district court granted summary judgment to 
Joyner and Blackmon, concluding that, because of 
the frequency of Christian prayers, “the invocation 
Policy, as implemented, has resulted in Government-
sponsored prayers that have advance[d] a specific 
faith or belief and have the effect of affiliating the 
government with that particular faith or belief,” i.e., 
Christianity. 
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 I would reverse this judgment.  Because Forsyth 
County has established a completely neutral policy 
of allowing all and any religious leaders to deliver 
invocational prayers of their own composition before 
Board meetings and has sought proactively to be 
inclusive, I would conclude that the prayers do not 
violate the Establishment Clause.  The 
Establishment Clause does not require the County to 
forbid invocational speakers from making sectarian 
references in their prayers.  Rather, the County’s 
policy of pluralistic inclusion complies with the 
Establishment Clause and more particularly the 
Supreme Court’s opinion in Marsh, which approved 
legislative prayers as constitutional so long as the 
government does not proselytize, advance one 
religion or faith over another, or disparage any other 
religion or faith.  Marsh, 463 U.S. at 794-95. 

I 
 The Forsyth County Board of Commissioners has 
allowed religious invocations before its meetings 
since 1979, and in May 2007, it adopted a written 
policy that codified, but did not change, its practice. 
 The policy expresses the Board’s desire “to 
solemnize [Board] proceedings” but provides that 
“[n]o member or employee of the Board or any other 
person in attendance at the meeting shall be 
required to participate in any prayer that is offered.”  
The policy states that “[t]he prayer shall be 
voluntarily delivered by an eligible member of the 
clergy/religious leader in Forsyth County,” and, “[t]o 
ensure that such person (the “invocational speaker”) 
is selected from among a wide pool of the County’s 
clergy/religious leaders,” the Clerk of the Board 
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sends an invitation to the religious leader of every 
congregation with a presence in the County, asking 
if the religious leader would like to deliver an 
invocational prayer at a Board meeting.  The 
invitation reads in relevant part: 

The Forsyth County Board of Commissioners 
makes it a policy to invite members of the 
clergy/religious leaders in Forsyth County to 
voluntarily offer a prayer before the 
beginning of its meetings, for the benefit and 
blessing of the Board. 

* * * 
This opportunity is voluntary, and you are 
free to offer the invocation according to the 
dictates of your own conscience.  To maintain 
a spirit of respect and ecumenism, the Board 
requests only that the prayer opportunity 
not be exploited as an effort to convert others 
to the particular faith of the invocational 
speaker, nor to disparage any faith or belief 
different than that of the invocational 
speaker. 

Religious leaders responding to the invitation are 
scheduled “on a first-come, first-serve basis” to 
deliver the prayer, and no religious leader receives 
compensation for the service.  Moreover, the Board 
has charged the Clerk of the Board with making 
every reasonable effort “to ensure that a variety of 
eligible invocational speakers are scheduled for the 
Board meetings.”  To this end, the policy provides 
that “[i]n any event, no invocational speaker shall be 
scheduled to offer a prayer at consecutive meetings 
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of the Board, or at more than two (2) Board meetings 
in any calendar year.” 
 The policy states that the Board will exercise no 
editorial control over invocational prayers and that 
“[n]either the Board nor the Clerk shall engage in 
any prior inquiry, review of, or involvement in, the 
content of any prayer to be offered by an invocational 
speaker.” 
 The list that the Clerk compiled of religious 
leaders responding to the Clerk’s invitation is 
lengthy and includes a broad array of religions and 
denominations.  While the majority on the list are 
identifiably Christian, including large Christian 
denominations, such as Methodists, Baptists, 
Presbyterians, Greek Orthodox, Catholics, 
Episcopalians, and Lutherans, it also includes other 
smaller Christian denominations and non-Christian 
religions, such as Moravian, “nondenominational,” 
Universalist, Deliverance, Apostolic, Disciples of 
Christ, Church of Christ, Ba’hai Faith, Holiness, 
Wesleyan, Interdenominational, Islamic, Jewish, 
Mormon, Seventh Day Adventist, Assembly of God, 
Nazarene, Pentecostal, Friends/Quaker, and 
Jehovah’s Witness. 
 The prayers that have been offered by the 
responding religious leaders have generally asked 
for Divine guidance and the blessing of the Board, 
usually appealing to “God” or “Father.”  A number of 
the Christian prayers also ended by invoking the 
name of Jesus. 
 The American Civil Liberties Union of North 
Carolina Legal Foundation (“ACLU”) wrote a letter 
to the Board in October 2006 “recommend[ing] that 
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[the Board] adopt a policy to ensure that Forsyth 
County Board of Commissioners meetings are not 
being opened with sectarian invocations.”  When the 
Board, in response to the admonition, affirmed its 
policy of opening its meetings with invocations by 
religious leaders under the neutral and inclusive 
policy that it had followed since 1979, Janet Joyner 
and Constance Blackmon commenced this action 
against the Board. 
 In their complaint, Joyner and Blackmon 
complain of “at least 16 sectarian (Christian) 
prayers” delivered at meetings during the course of 
the year from January 2006 through February 2007, 
as well as a prayer given on December 17, 2007.  
Most of the challenged prayers, which are set forth 
in the complaint, asked God to guide and bless the 
Commissioners and invoked Jesus’ name at the 
conclusion.  Joyner and Blackmon alleged that these 
sectarian prayers “offended” them because they 
constituted “an unconstitutional endorsement of a 
particular religion and an improper attempt by the 
county government to prefer one religious faith over 
others.” 
 On cross-motions for summary judgment, the 
magistrate judge concluded that the prayers 
presented at the beginning of meetings of the Board 
of Commissioners could not, “as a whole,” be 
considered “nonsectarian or civil prayer.”  The 
magistrate judge concluded that the prayers 
displayed “a preference for Christianity over other 
religions by the government.  The frequent 
references to Jesus Christ cause the prayers to 
promote one religion over all others, and thus the 
effect of these prayers is to affiliate the Board with a 
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specific faith or belief.”  The magistrate judge 
recommended that Joyner and Blackmon’s motion 
for summary judgment be granted and that Forsyth 
County’s motion for summary judgment be denied. 
 The district judge agreed and signed an order, 
dated January 28, 2010, declaring that the 
invocation policy, “as implemented,” violated the 
Establishment Clause and enjoining the Board from 
“continuing the Policy as it is now implemented.” 
 The majority affirms this judgment.  In doing so, 
it does not prohibit legislative prayer, nor does it 
find the policy unconstitutional.  Rather, it finds that 
because the prayers actually offered were 
predominately Christian, often invoking the name of 
Jesus, the practice violated the Establishment 
Clause.  It reasoned, “The proximity of prayer to 
official government business can create an 
environment in which the government prefers— or 
appears to prefer—particular sects or creeds at the 
expense of others.”  Ante, at 13 (emphasis added).  It 
rules accordingly that the Forsyth County Board of 
Commissioners cannot tolerate prayers at its 
meetings that so frequently invoke the name of 
Jesus.  For the reasons that follow, I conclude that 
the Establishment Clause does not require that 
Forsyth County censor and restrict legislative 
prayers as the majority mandates. 

II 
 In their complaint, Joyner and Blackmon focus 
on actual legislative invocations, not the policy 
governing the prayers.  They note that a vast 
majority of the prayers given have been Christian 
and have often invoked Jesus, and they argue, 
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therefore, that this de facto pattern 
unconstitutionally advances Christianity over all 
other faiths. 
 Forsyth County maintains that its policy for 
opening legislative sessions with prayer is neutral 
and inclusive and that the Board has not advanced 
one faith or religion in implementing the policy.  It 
stresses that the Supreme Court has cautioned 
courts against parsing legislative prayers, as Joyner 
and Blackmon would have us do.  Because there is 
no evidence that the County has used its policy to 
advance one religion over another, it maintains that, 
under Marsh, we must not analyze and judge the 
content of each prayer. 
 While Forsyth County does not deny that a 
majority of the prayers were offered by religious 
leaders of Christian denominations and that many of 
the prayers invoked the name of Jesus, it contends 
that the Establishment Clause does not require a 
legislative body to censor Jesus’ name or other 
names given by a religion to the Divine Being from 
invocations when the invocations are offered “before 
a meeting, in a designated public forum, by a diverse 
pool of visiting religious leaders who volunteer in 
response to an open, equal invitation.”  It asserts 
that under Marsh, it can open sessions with prayer 
so long as the prayer opportunity has not been 
exploited to proselytize, to advance any one religion 
or faith, or to disparage any religion or faith, and 
that the content of such prayer “is not of concern to 
judges.” 
 Because the only evidence of the government 
advancing one religion was the fact that a majority 
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of the prayers offered under the neutral and 
inclusive policy were Christian, I would find the 
evidence insufficient to support the conclusion that 
Forsyth County was advancing Christianity.  
Accordingly, I would affirm both the policy and the 
practice under it. 
 The Marsh decision, which stands as the 
applicable law, see Simpson v. Chesterfield County 
Bd. of Supervisors, 404 F.3d 276, 280-82 (4th Cir. 
2005), holds in a straightforward manner that 
legislative prayer to a Divine Being does not violate 
the Establishment Clause, which provides that “no 
law respecting an establishment of religion” be 
made.  U.S. Const. amend. I.  Based on a continuous 
historical practice of over 200 years and the original 
understanding of the Clause, the Supreme Court in 
Marsh stated: 

We conclude that legislative prayer presents 
no more potential for establishment than the 
provision of school transportation, beneficial 
grants for higher education, or tax 
exemptions for religious organizations. 

Marsh, 463 U.S. at 791 (internal citations omitted).  
Explaining, the Court stated: 

In light of the unambiguous and unbroken 
history of more than 200 years, there can be 
no doubt that the practice of opening 
legislative sessions with prayer has become 
part of the fabric of our society.  To invoke 
Divine guidance on a public body entrusted 
with making the laws is not, in these 
circumstances, an “establishment” of religion 
or a step toward establishment. 
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Id. at 792. 
 To support his argument in Marsh that the 
Nebraska practice of opening legislative sessions 
with prayer was inappropriate, legislator Ernest 
Chambers pointed to the facts (1) “that a clergyman 
of only one denomination—Presbyterian—has been 
selected for 16 years”; (2) “that the chaplain is paid 
at public expense”; and (3) “that the prayers are in 
the Judeo-Christian tradition.”  Marsh, 463 U.S. at 
793.  Yet the Supreme Court found each of the three 
arguments made by legislator Chambers insufficient 
to render Nebraska’s practice unconstitutional.  
Rejecting Chambers’ first point, the Supreme Court 
observed that “[w]e cannot, any more than Members 
of the Congresses of this century, perceive any 
suggestion that choosing a clergyman of one 
denomination advances the beliefs of a particular 
church.  To the contrary, the evidence indicates that 
[the clergyman] was reappointed because his 
performance and personal qualities were acceptable 
to the body appointing him.”  Id. at 793.  The second 
point is not applicable here because Forsyth County 
did not pay the religious leaders.  And finally, 
addressing the complaint that the prayers were in 
the Judeo-Christian tradition, the Court stated what 
is applicable here: 

The content of the prayer is not of concern to 
judges where, as here, there is no indication 
that the prayer opportunity has been 
exploited to proselytize or advance any one, 
or to disparage any other, faith or belief.  
That being so, it is not for us to embark on a 
sensitive evaluation or to parse the content 
of a particular prayer. 
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Id. at 794-95. 
 In sum, Marsh stands for the following 
principles of Establishment jurisprudence: (1) 
legislative prayer invoking Divine guidance for a 
legislative body is not an establishment of religion, 
463 U.S. at 792; (2) choosing the religious leader of a 
single denomination or religion to say the legislative 
prayer does not advance the beliefs of that leader’s 
religion over others, id. at 793; (3) the fact that 
prayers are only from the Judeo-Christian tradition 
is irrelevant, as “it is not for [courts] to embark on a 
sensitive evaluation or to parse the content of a 
particular prayer,” id. at 794-95; and (4) legislative 
prayers may not proselytize, advance one religion 
over another, or disparage other religions or beliefs, 
id. 
 The majority reads Marsh as resting on the fact 
that the challenged prayers in that case were 
characterized as Judeo-Christian—a “non-sectarian 
ideal,” as the majority claims.  Ante, at 13.  To 
support this reading, it points to the Supreme 
Court’s dicta in County of Allegheny v. American 
Civil Liberties Union, 492 U.S. 573 (1989), referring 
to the general religious references in Marsh.  
Allegheny’s dicta, however, do not govern legislative 
prayer cases.  As this court noted, “Allegheny 
concerned religious holiday displays, referencing 
Marsh to confirm that Marsh did not apply in that 
context.  Nothing in Allegheny suggests that it 
supplants Marsh in the area of legislative prayer.”  
Simpson, 404 F.3d at 281 n.3.  Using cases in other 
areas of Establishment Clause jurisprudence is 
especially dangerous, because “if Marsh means 
anything, it is that the Establishment Clause does 
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not scrutinize legislative invocations with the same 
rigor that it appraises other religious activities.”  Id. 
at 287. 
 In this case, Joyner and Blackmon raise 
arguments similar to those rejected in Marsh, and I 
would likewise reject them here. 
 Even as I recognize that the content of prayer 
remains mostly out of bounds for review by civil 
courts, I must note, in view of the majority’s 
emphasis on content, that the prayers in this case 
were largely generic petitions to a Divine Being to 
bless the legislative body and request that it be 
guided to act wisely and justly in the interest of the 
citizens.  Indeed, it is remarkable how uniform in 
this regard the prayers were.  Looking at some of the 
examples included in the complaint, the core 
requests of these prayers state: 

•[S]o we ask tonight, Father, not only for You 
to be in our midst but for You to make 
available to each commissioner every 
resource they will need to be able to make 
the right decisions.  [January 9, 2006] 

•We pray tonight, God, that You will guide 
these commissioners; and we pray, God, that 
You will strengthen the residents of this 
community.  God, we pray that You would 
lead us and we pray that You will forever 
bless Forsyth County.  [February 13, 2006] 

•[W]e pray that these men and women in 
positions of authority, recognizing this, will 
take their positions seriously; that they will 
not use them to their own advantage, but the 
advantage of those they serve; that they 
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would ask Your guidance and wisdom when 
making decisions; and that they would seek 
Your approval over the approval of men and 
women.  [March 13, 2006] 

•I pray for these commissioners tonight.  I 
pray for all that will transpire in this 
meeting under Your authority; as the act of 
governing goes forth, that it would go forth 
with equity and with justice and with 
kindness and with wisdom.  [March 27, 2006] 

•Father, bless the things that are said tonight 
and the decisions that are made.  [April 10, 
2006] 

•I’d ask that You’d give them great wisdom as 
they make decisions about our lives here in 
Forsyth County.  [May 8, 2006] 

•We ask a special blessing upon our 
commissioners, Father.  We ask that You 
would grant them with wisdom and 
understanding.  [May 22, 2006] 

•[W]e would ask You to give Your spirit to this 
meeting; and that these commissioners, they 
may seek justice for all and hear the voices of 
those in need.  [June 26, 2006] 

Most of the prayers did conclude with a Christian 
invocation, such as “in Jesus’ name we pray.” 
 The majority focuses on the prayer given on 
December 17, 2007, noting that it not only contained 
many references to Jesus Christ, but also references 
his divine role.  This focus by the majority on the 
December 17 prayer, simply because of its 
description of Jesus’ role in Christianity, is precisely 
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the content-inquiry that Marsh intended to foreclose.  
With such an inquiry, must we now determine how 
many times the name Jesus is spoken or what 
description of him is given? Surely because there is 
no standard for this inquiry, the majority seems to 
fall back on an evaluation of the “pressure to stand 
and bow” or on some form of “ostracism” felt by 
persons hearing the prayer.  Ante, at 27.  Yet in 
doing so, the majority relies on inappropriate 
grounds for finding a constitutional violation.  The 
Establishment Clause does not protect against 
feelings of ostracism or marginalization.  See Lee v. 
Weisman, 505 U.S. 577, 597 (1992) (“We do not hold 
that every state action implicating religion is invalid 
if one or a few citizens find it offensive.  People may 
take offense at all manner of religious as well as 
nonreligious messages, but offense alone does not in 
every case show a violation”).  Rather, the 
Establishment Clause prevents governments from 
preferring one religion over others.  The majority’s 
focus on the December 17 prayer misdirects the 
necessary analysis. 
 To be sure, Joyner and Blackmon did, in their 
amended complaint, also focus on the December 17 
prayer.  But they did so to complain that any 
invocation of Jesus by the religious leaders speaking 
the prayers evidences a governmental preference for 
Christian prayer.  Under their complaint, the only 
question raised is whether the multiplicity of 
prayers said in the Christian tradition constitutes a 
government advancement of prayer, in violation of 
the Establishment Clause.  The majority goes a step 
further than the plaintiffs’ complaint, noting not 
only the multiplicity of references to Jesus but also 



48a 

the degree of sectarianism contained in particular 
prayers.  This inquiry, distinguishing “hard” 
sectarianism from more “soft” sectarian references 
embroils the court in a standardless review of 
religious prayers. 
 In determining what it means to “advance” one 
religion or faith over others, the touchstone of the 
analysis should be whether the government has 
placed its imprimatur, deliberately or by implication, 
on any one faith or religion.  See Marsh, 463 U.S. at 
792-94.  More is necessary than to find that religious 
leaders selected to offer prayers were of one 
denomination.  In Marsh, even though the Nebraska 
legislature had placed its imprimatur on the 
Presbyterian chaplain’s prayers inasmuch as the 
chaplain had been employed and paid by the 
legislature for 16 years, the Supreme Court 
concluded that the legislature had not advanced one 
religion, because the chaplain had given broad, 
inclusive prayers over those years.  See Marsh, 463 
U.S. at 793 n.14. 
 By contrast, however, in Wynne v. Town of Great 
Falls, South Carolina, 376 F.3d 292 (4th Cir. 2004), 
the Town Council allowed only Christian prayers 
and refused to allow prayers associated with other 
religions.  Id. at 295.  In that circumstance, we held 
that the Council’s actions had affiliated the Council 
with one specific faith and demonstrated a 
preference for Christianity over other religions.  Id. 
at 298-99.  As we noted, 

Here, the Town Council insisted upon 
invoking the name “Jesus Christ,” to the 
exclusion of deities associated with any other 
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particular religious faith, at Town Council 
meetings in public prayers in which the 
Town’s citizens participated.  Thus, the 
Town Council clearly “advance[d]” one faith, 
Christianity, in preference to others, in a 
manner decidedly inconsistent with Marsh. 

Id. at 301; see also Simpson, 404 F.3d at 282 
(characterizing Wynne as holding that “a Town 
Council’s practice explicitly advancing exclusively 
Christian themes to be unconstitutional”). 
 In Simpson, we addressed a prayer policy much 
like the one at issue here and affirmed its 
constitutionality.  Chesterfield County had 
established a first-come, first-serve policy for 
religious leaders to give invocations.  But the County 
did decline to allow a Wiccan to offer an invocational 
prayer.  Even though the governmental entity 
exercised this limited control, we approved the 
County’s policy, based mostly on the general 
inclusiveness of its policy and its neutrality 
generally in selecting leaders to deliver prayers.  
While the holding in Simpson did not explicitly 
hinge on the fact that religious leaders honored the 
County’s request not to make sectarian references in 
prayers, that too was an indicator that the 
government was not using its power to select 
religious leaders to offer prayers to advance a 
particular religion.  See 404 F.3d at 284. 
 When examining Forsyth County’s policy and 
practice in light of these cases, one can only 
conclude—indeed, more clearly than in Marsh and 
Simpson—that Forsyth County did not exploit the 
prayer opportunity to advance any one religion over 
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others.  Most importantly, nothing demonstrates the 
County’s preference for any particular faith or 
religion.  Indeed, the evidence shows otherwise. 
 First, the County established a neutral and 
proactively inclusive policy of allowing all religious 
leaders in the County to deliver invocations at Board 
meetings.  It is undisputed that both the County’s 
policy and its implementation treat religious leaders 
from all religions identically, and no congregation 
was excluded from the County list.  Indeed, the 
County proactively protected its inclusive policy by 
(1) inviting religious leaders from all congregations 
in the County to offer prayers; (2) allowing any 
congregation that was accidentally excluded from 
the list to be placed on the list simply by making a 
written request to the Clerk; and (3) insisting that 
no religious leader could offer a prayer in back-to-
back meetings and, in any event, no more than two 
times a year. 
 Second, the Clerk scheduled the invocations on a 
first-come, first-serve basis, eliminating any 
opportunity for County officials to assert 
preferences. 
 Third, the County exercised no editorial control 
over the invocations beyond that required by Marsh.  
It did not even request to review prayers before 
religious leaders offered them. 
 And fourth, the County stated affirmatively to 
each religious leader that the prayer opportunity 
must not be “exploited as an effort to convert others 
to the particular faith of the invocational speaker, 
nor to disparage any faith or belief different than 
that of the invocational speaker.” 
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 None of the policies in the prior cases approving 
legislative prayer was as neutral and inclusive as 
the policy in Forsyth County, and there is no 
evidence that Forsyth County diverged from its 
policy in implementing it. 
 Joyner and Blackmon argue that Forsyth County 
has effectively advanced Christianity over other 
religions, even though the County’s policy was 
neutral and inclusive, because it turned out that 
most of the prayers offered were in fact Christian 
prayers.  But this argument fails to recognize that 
the nature of the prayer was not determined by the 
County or by any policy the County adopted or 
implemented.  The frequency of Christian prayers 
was not the wish or preference of Forsyth County, 
and the County in no way affirmed one faith over 
another.  The frequency of Christian prayer was, 
rather, the product of demographics and the choices 
of the religious leaders who responded out of their 
own initiative to the County’s invitation.  The 
County provided the most inclusive policy possible, 
but it could not control whether the population was 
religious and which denominations’ religious leaders 
chose to accept the County’s invitation to offer 
prayer.  Moreover, there is no evidence to suggest 
that the Board attempted to game the demographics 
of Forsyth County by manipulating the list of 
religious leaders to ensure that only Christian 
prayer would be offered.  The Board never even 
informed itself of the religious demographics of the 
County.  Thus, sectarian references were the product 
of free choice and religious leaders’ composing their 
own invocations, without any control or review of 
content by the County. 
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 This record does not support the conclusion that 
Forsyth County established religion or expressed a 
preference for or an affiliation with any particular 
religion any more than the record did in the school 
voucher cases.  See Zelman v. Simmons-Harris, 536 
U.S. 639 (2002).  In Zelman, the Supreme Court 
upheld a school voucher program against an 
Establishment Clause challenge, stating that “where 
a government aid program is neutral with respect to 
religion, and provides assistance directly to a broad 
class of citizens who, in turn, direct government aid 
to religious schools wholly as a result of their own 
genuine and independent private choice, the 
program is not readily subject to challenge under the 
Establishment Clause.”  Id. at 652; see also Good 
News Club v. Milford Central Sch., 533 U.S. 98, 114 
(2001) (“[A] significant factor in upholding 
governmental programs in the face of Establishment 
Clause attack is their neutrality towards religion”).  
In the same way, Forsyth County does not advance 
one religion.  It allows all religions to give legislative 
invocations and cautions those religious leaders not 
to exploit the opportunity for proselytization or 
disparagement. 
 The majority somehow concludes that because 
religious leaders offered sectarian prayers, Forsyth 
County’s policy and implementation of its policy 
were for that reason not neutral.  It states, 
“Sectarian prayers must not serve as the gateway to 
citizen participation in the affairs of local 
government.  To have them do so runs afoul of the 
promise of public neutrality among faiths that 
resides” in the Constitution.  Ante, at 5.  This 
argument actually backfires, though, requiring the 
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County to police prayers, rather than to remain 
neutral.  It also overlooks the real life fact that when 
Forsyth County calls for prayers from religious 
leaders under a neutral policy that is proactively 
inclusive, the prayers will reflect the religions of the 
religious leaders, not the preferences of the County. 
 The majority holds the position that “to shut our 
eyes to patterns of sectarian prayer in public forums 
is to surrender the essence of the Establishment 
Clause.”  Ante, at 21 (emphasis added).  Yet it also 
recognizes that “courts should not be in the business 
of policing prayers for the occasional sectarian 
reference—that carries things too far.”  Id. 
(emphasis added).  Yet its holding, focusing on the 
prayer of December 17, polices all prayer to exclude 
sectarian references.  To be fair, the majority is 
probably more troubled with the frequency of 
Christian references than with the December 17 
prayer.  It complains that the references to Jesus 
were overwhelming, ante, at 21-22, representing 
“almost four-fifths of the prayers,” ante, at 24.  This 
general content review, however, is also problematic 
and can lead to religious hostility.  The court is left 
with either directing the government to prohibit 
sectarian prayer altogether, a position that is not 
constitutionally required and is in direct conflict 
with Pelphrey v. Cobb County, Ga., 547 F.3d 1263 
(11th Cir. 2008), or requiring legislative bodies to 
establishment sectarian quotas. 
 The majority’s position also entangles the 
legislative bodies in determining what form of prayer 
is sectarian or offensive to given members of the 
public.  For example, adherents to the Hindu or 
Muslim religions could assert that they are offended 
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by prayers in the Judeo-Christian tradition, which 
the majority has deemed to be nonsectarian and 
nonoffensive.  But Forsyth County has appropriately 
remained neutral to these concerns, welcoming 
prayers from all religious congregations in the 
County. 
 Joyner and Blackmon’s proposed alternative of 
requiring a policy that mandates only nonsectarian 
prayer, which is now adopted by the majority, is 
problematic and not constitutionally required.  Not 
only would it risk governmental intrusion into the 
practice of exercising religious beliefs, it would 
prohibit sectarian prayers where there is no clear 
definition of what constitutes a “sectarian” prayer.  
To be sure, a prayer that references Jesus is 
sectarian.  But in Simpson, we labeled as 
nonsectarian references to “Lord of [l]ords,” and 
“King of [k]ings.”  See Simpson, 404 F.3d at 284.  
Yet, those phrases refer to Jesus in the New 
Testament.  See Revelations, 19:15; see also Marsh, 
463 U.S. at 823 (Stevens, J., dissenting) (“The Court 
declines to ‘embark on a sensitive evaluation or to 
parse the content of a particular prayer.’ Perhaps it 
does so because it would be unable to explain away 
the clearly sectarian content of some of the prayers 
given by Nebraska’s chaplain” (internal citation 
omitted)).  Because the way that an individual refers 
to God and surely the way the individual prays to 
God are largely informed and influenced by the 
individual’s religious beliefs, it would be virtually 
impossible to undertake the effort of separating 
those beliefs that are ecumenical from those that are 
sectarian.  Such a task is “best left to theologians, 
not courts of law.”  Pelphrey, 547 F.3d at 1267; see 
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also id. at 1272 (“We would not know where to begin 
to demarcate the boundary between sectarian and 
nonsectarian expressions, and the [plaintiffs] have 
been opaque in explaining that standard.  Even the 
[plaintiffs] cannot agree on which expressions are 
‘sectarian’”).  Moreover, such a determination is the 
very “sensitive evaluation” and “parsing” that the 
Supreme Court prohibited in Marsh.  463 U.S. at 
795. 
 In addition, we should not constitutionally 
mandate that any governmental body supervise the 
content of prayers given by private individuals.  As 
the Supreme Court explained, when considering a 
high school and middle school graduation prayer: 

We are asked to recognize the existence of a 
practice of nonsectarian prayer, prayer 
within the embrace of what is known as the 
Judeo-Christian tradition, prayer which is 
more acceptable than one which, for 
example, makes explicit references to the 
God of Israel, or to Jesus Christ, or to a 
patron saint. . . . If common ground can be 
defined which permits once conflicting faiths 
to express the shared conviction that there is 
an ethic and a morality which transcend 
human invention, the sense of community 
and purpose sought by all decent societies 
might be advanced.  But though the First 
Amendment does not allow the government 
to stifle prayers which aspire to these ends, 
neither does it permit the government to 
undertake that task for itself. 
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The First Amendment’s Religion Clauses 
mean that religious beliefs and religious 
expression are too precious to be either 
proscribed or prescribed by the State.  The 
design of the Constitution is that 
preservation and transmission of religious 
beliefs and worship is a responsibility and a 
choice committed to the private sphere, 
which itself is promised freedom to pursue 
that mission.  It must not be forgotten then, 
that while concern must be given to define 
the protection granted to an objector or a 
dissenting nonbeliever, these same Clauses 
exist to protect religion from government 
interference. 

Weisman, 505 U.S. at 589 (striking down prayers at 
graduation of “primary and secondary school 
children,” for whom “the risk of compulsion is 
especially high,” but leaving open the legitimacy of 
such prayers in similar circumstances for “mature 
adults”). 
 The Establishment Clause surely does not 
require legislative bodies to undertake the 
impossible task of monitoring and prescribing 
appropriate legislative prayers for religious leaders 
to offer as invocations.  And it does not require that 
legislative bodies demand that religious leaders only 
offer nonsectarian prayers.  Yet the majority imposes 
these exact requirements, with all of its 
constitutionally suspicious problems. 
 In sum, the County’s policy for legislative prayer 
is totally neutral, proactively inclusive, and carefully 
implemented so that the County, in no manner, 
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could be perceived as selecting, or expressing a 
preference for a particular religious leader, a 
particular religion or denomination, or a particular 
prayer.  In this structure, which was meticulously 
constructed to follow Supreme Court precedent, our 
intrusion is nothing short of a compromise of the 
County’s effort to maintain an open and neutral 
policy. 

III 
 Prayer includes the articulation of words 
addressed to the Divine Being in accordance with the 
beliefs of the prayer-giver’s religion. Because how 
one should address the Divine Being and what one 
should say cannot be determined by a civil court of 
law, efforts to do so would inevitably place courts in 
the untenable role of regulating the content of 
religious expression. 
 And to interfere with a prayer-giver’s form of 
address during an invocation is no less intrusive.  In 
the Jewish and Christian traditions, Moses asked 
God, when receiving the law, how he was to refer to 
God in relating the law to his people.  God told 
Moses that he must say to the Israelites, “I am who I 
am” and therefore he must say, “I am has sent me to 
you.”  God also told Moses to say to the Israelites, 
“YHWH [the sacred and unspeakable name of the 
Lord], the God of your ancestors, the God of 
Abraham, the God of Isaac, and the God of Jacob, 
has sent me to you.”  God concluded, “This is my 
name forever, and this is my title for all 
generations.”  Exodus 3:13-15.  Christians call on the 
Divine Being with the names God the Father, God 
the Son (Jesus), and God the Holy Spirit.  Muslims 
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have 99 names for God, but Allah is the supreme 
appellation.  Yet the majority opinion now directs all 
religious leaders to forsake these names to 
accommodate some “civil,” court-shaped religion. 
 Indeed, the majority demands prayers that do 
not mention Jesus—at least not “four-fifths” of the 
time; that are not in too close a “proximity” to official 
government business; that embrace a “non-sectarian 
ideal”; that do not create “patterns of sectarian 
prayer”; that do not “pressure one to stand and bow.”  
Such a position, however, fails to take prayer as the 
sacred dialogue between the Divine Being and the 
people, as determined by any given religion 
represented by the religious leaders of Forsyth 
County. 
 Indeed, Joyner and Blackmon’s complaint about 
being pressured to stand and bow during prayer—a 
complaint that the majority apparently accepts—is 
not a complaint against sectarian prayer or even 
against a government preference of a religion or 
denomination.  It is an attack on prayer itself.  It is 
not the sectarian nature of a prayer, or even its 
content, that creates the subtle coercive pressure of 
which the plaintiffs complain.  It is the allowance of 
any prayer in the public forum and the respect for it 
shown by others that leads to this pressure.  How 
the majority, in adopting the plaintiffs’ position, 
protects nonsectarian prayer but, at the same time, 
condemns the pressure caused by such prayer 
because the people stand and bow their heads suffers 
from its own inherent inconsistency. 
 Forsyth County has not picked any particular 
prayer—sectarian or not—nor has it favored any 
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particular prayer.  Its policy is to have a pluralistic 
celebration of prayer through which all in the 
County may solemnize the Board’s meetings while at 
the same time respecting each religion or 
denomination’s form of prayer.  And Marsh supports 
this approach.  It requires—in an effort to preserve 
respect for a mutual exercising of religions—that 
government not permit religious speech that 
proselytizes, advances one religion over another, or 
disparages other religions.  And for that limited 
purpose, it directs that the content of legislative 
prayer be reviewed.  But the review is limited and is 
designed for the mutual protection of the diverse 
prayers of a religiously pluralistic society, spoken in 
accordance with each religion. 
 Finally, I note that the majority’s logic in 
prohibiting only an invocation of Jesus during 
prayers in Forsyth County, but otherwise allowing 
other prayer content, escapes me.  Prayer includes 
the invocation of the Divine Being according to the 
understanding of the religion, not the court.  Would 
the majority thus preclude a Christian prayer 
invoking the Holy Spirit or Pax Christi or the King 
of kings? Would the majority deny a prayer invoking 
the God of Abraham, Isaac, and Jacob? Whatever 
name is spoken, it is spoken by the religious leader 
in accord with the leader’s religion to call on the 
Divine Being.  Yet we now legislate, based on the 
imprecise notion of nonsectarianism, bowing to 
political correctness or universal inoffensiveness and 
censuring only what offended Joyner and Blackmon 
on December 17, 2007, without regard to the dangers 
of governmental censorship of religious expression. 
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 I respectfully submit that we must maintain a 
sacred respect of each religion, and when a group of 
citizens comes together, as does the Forsyth County 
Board of Commissioners, and manifests that sacred 
respect— allowing the prayers of each to be spoken in 
the religion’s own voice—we must be glad to let it be.  
The ruling today intermeddles most subjectively 
without a religiously sensitive or constitutionally 
compelled standard.  This surely cannot be a law for 
mutual accommodation, and it surely is not required 
by the Establishment Clause. 
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ORDER 

 This matter is before the Court on a 
Recommendation of the United States Magistrate 
Judge [Doc.  #95], which was filed with the Court in 
accordance with 28 U.S.C. § 636(b) and was served 
on the parties on November 9, 2009.  Defendant filed 
timely Objections, and Plaintiffs filed a Response to 
the Objections.  The Court has now reviewed the 
Recommendation, the Objections, the Response, and 
the undisputed record, and the Court has made a de 
novo determination which is in accord with the 
Magistrate Judge’s Recommendation.  The Court 
therefore adopts the Magistrate Judge’s 
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Recommendation and concludes that Plaintiffs’ 
Motion for Summary Judgment should be granted 
and Defendant’s Motion for Summary Judgment 
should be denied. 

In reaching this conclusion, the Court 
emphasizes that the Constitution of the United 
States fiercely protects the rights of citizens to 
engage in prayer according to the dictates of their 
own consciences, and “[i]n private observances, the 
faithful surely choose to express the unique aspects 
of their creeds.”  Simpson v. Chesterfield County 
Board of Supervisors, 404 F.3d 276, 287 (4th Cir. 
2005).  This Court honors and respects those rights 
that all citizens share to express their religious 
beliefs freely and to pray in the manner that each 
believer by his or her own faith may be led.  
However, the present case does not involve any 
infringement of the private rights of citizens to Free 
Speech or Free Exercise of Religion.1 Instead, this 
case involves only the sole question of whether the 
Government has endorsed a particular belief or faith 
in violation of the Establishment Clause. 

The Supreme Court has recognized that 
“legislative prayers” which open or solemnize 
Government meetings such as the meetings of the 
Forsyth County Board of Commissioners are part of 
a rich history and tradition in this country and are 

                                            
1 In this regard, for the reasons set out in the Recommendation, 
this Court specifically rejects Defendant’s contention that the 
“legislative prayers” at issue in this case should be viewed as 
private speech.  See Turner v. City Council of City of 
Fredericksburg, Virginia, 534 F.3d 352, 355 (4th Cir. 2008); 
Simpson v. Chesterfield County Board of Supervisors, 404 F.3d 
276, 288 (4th Cir. 2005). 
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constitutional.  See Marsh v. Chambers, 463 U.S. 
783, 103 S. Ct. 3330, 77 L. Ed. 2d 1019 (1983).  
However, the Supreme Court has also emphasized 
that such legislative prayers must not advance a 
particular faith or belief, because to do so would 
have the effect of affiliating the Government with 
that particular faith or belief in violation of the 
Establishment Clause.  See id.; County of Allegheny 
v. American Civil Liberties Union, 492 U.S. 573, 109 
S. Ct. 3086, 106 L. Ed. 2d 472 (1989).  In this regard, 
the Court of Appeals for the Fourth Circuit has 
noted that “repeated invocation of the tenets of a 
single faith undermine[s] our commitment to 
participation by persons of all faiths in public life.  
For ours is a diverse nation not only in matters of 
secular viewpoint but also in matters of religious 
adherence.  Advancing one specific creed at the 
outset of each public meeting runs counter to the 
credo of American pluralism and discourages the 
diverse views on which our democracy depends.”  
Simpson v. Chesterfield County Board of 
Supervisors, 404 F.3d 276, 283 (4th Cir. 2005).  
Thus, “[w]hen we gather as Americans, we do not 
abandon all expressions of religious faith.  Instead, 
our expressions evoke common and inclusive themes 
and forswear . . . the forbidding character of 
sectarian invocations.”  Id. at 287. 

In considering these principles in the present 
case, the Magistrate Judge conducted a thorough 
review of the undisputed record and concluded that 
the prayers offered before the meetings of the 
Forsyth County Board of Commissioners advance 
one particular faith or belief and thus have the effect 
of affiliating the Board of Commissioners with that 
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particular faith or belief in violation of the 
Establishment Clause.  This Court has conducted a 
de novo review of the whole record, including the 
prayers contained therein, and the Court agrees 
with and adopts the Magistrate Judge’s 
determination.2 In making this determination, the 
Court concludes that the invocation Policy, as 
implemented, has resulted in Government-sponsored 
prayers that advance a specific faith or belief and 
have the effect of affiliating the Government with 
that particular faith or belief.  The Court further 
concludes that there are no genuine issues of 
material fact with respect to this determination.  
Therefore, for the reasons set out in the 
Recommendation, Plaintiffs’ Motion for Summary 
Judgment will be granted and the Court will enter a 
Declaratory Judgment declaring that the invocation 
Policy of the Forsyth County Board of 
Commissioners, as implemented, violates the 
Establishment Clause of the Constitution. 

                                            
2 The Court notes that the content of the prayers must be 
considered in making this determination, and even the 
Eleventh Circuit case cited by Defendant involved an 
evaluation of the content of the prayers in that case to 
determine whether the prayers had the effect of advancing a 
particular faith or belief.  See Pelphrey v. Cobb County, 
Georgia, 547 F.3d 1263, 1277-78 (11th Cir. 2008) (considering 
the “diverse references” in the prayers to determine whether 
the prayers advanced a single faith).  Moreover, as noted by the 
Magistrate Judge, this Court must follow the precedent 
established by the Court of Appeals for the Fourth Circuit, not 
the Eleventh Circuit.  To the extent that Defendant contends 
that the Fourth Circuit’s decisions should be revised or 
reinterpreted, those matters are reserved to the Fourth Circuit 
itself. 
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Having so concluded, the Court notes that going 
forward, several options remain open to the Forsyth 
County Board of Commissions.  First, the Board of 
Commissioners could choose not to open meetings 
with prayer.  Second, the Board of Commissioners 
could choose to open their meetings with non-
sectarian prayers.  Cf. Turner v. City Council of City 
of Fredericksburg, Virginia, 534 F.3d 352, 356 (4th 
Cir. 2008) (upholding the decision of a city council to 
“provide only nonsectarian legislative prayers”).  
Such non-sectarian prayers could be offered by one of 
the commissioners, or by a designated individual or 
rotating individuals who agree to offer non-sectarian 
prayers that do not undermine “our commitment to 
participation by persons of all faiths in public life” 
and instead “evoke common and inclusive themes.”  
Simpson v. Chesterfield County Board of 
Supervisors, 404 F.3d 276, 283-87 (4th Cir. 2005).  
Finally, the Court notes that the Court of Appeals 
for the Fourth Circuit has left open the question of 
whether other types of legislative prayer may be 
constitutional, if other elements of diversity and 
inclusiveness are affirmatively established.  See 
Turner, 534 F.3d at 356 (noting that varieties of 
legislative prayer have been found to be 
constitutional, where “they recognized the rich 
religious heritage of our country in a fashion that 
was designed to include members of the community, 
rather than to proselytize”); Simpson, 404 F.3d at 
285 (upholding policy that “not only sought but 
achieved diversity”).  However, in the present case, 
as discussed at length in the Recommendation, the 
prayers offered in the implementation of the Policy 
here did not reflect diversity and inclusiveness, and 
instead were divisive and had the effect of affiliating 
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the Government with one particular belief.  This 
Court must address the facts before it in this case, 
not every possible scenario that could be presented, 
and based on those facts that have been presented, 
the Court has concluded that the Policy, as 
implemented, violates the Establishment Clause.  As 
such, Plaintiffs’ Motion for Summary Judgment will 
be granted and Defendant’s Motion for Summary 
Judgment will be denied.  Consistent with the 
Recommendation, the Court further concludes that 
Plaintiffs may pursue nominal damages, attorney’s 
fees, and costs from the Defendant under 42 U.S.C.  
§ 1988 pursuant to the procedure set out in Local 
Rule 54.2. 

IT IS THEREFORE ORDERED that the 
Recommendation of the Magistrate Judge is 
AFFIRMED AND ADOPTED and Plaintiffs’ Motion 
for Summary Judgment [Doc.  # 63] is GRANTED.  
IT IS DECLARED that Defendant’s invocation 
Policy, as implemented, violates the Establishment 
Clause of the Constitution, and Defendant is 
ENJOINED from continuing the Policy as it is now 
implemented.  IT IS FURTHER ORDERED that 
Defendant’s Motion for Summary Judgment [Doc.  
#79] is DENIED.  FINALLY, IT IS ORDERED that 
Plaintiffs may pursue nominal damages, attorney’s 
fees, and costs under 42 U.S.C. § 1988 pursuant to 
the procedure set out in Local Rule 54.2. 

This, the 28th day of January, 2010. 
 

  s/James A. Beaty  
  United States District Judge 
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JUDGMENT 

 For the reasons set forth in the Order filed 
contemporaneously herewith, and in the 
Recommendation of the Magistrate Judge filed on 
November 9, 2009, 
 IT IS ORDERED, ADJUDGED AND DECREED 
that Plaintiffs’ Motion for Summary Judgment [Doc. 
#63] is GRANTED and Defendant’s Motion for 
Summary Judgment [Doc.  #79] is DENIED.  IT IS 
DECLARED that Defendant’s invocation Policy, as 
implemented, violates the Establishment Clause of 
the Constitution, and Defendant is ENJOINED from 
continuing the Policy as it is now implemented. 
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 This, the 28th day of January, 2010. 
 
  s/James A. Beaty  
  United States District Judge 
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RECOMMENDATION OF UNITED STATES 

MAGISTRATE JUDGE 
  This matter comes before the Court on cross-
motions for summary judgment filed by the parties.  
(Docket Nos. 63, 79.)  These motions have been fully 
briefed, and the Court held oral argument on 
October 14, 2009.  For the reasons stated herein, the 
Court concludes that Plaintiffs’ motion should be 
granted and that Defendant’s motion should be 
denied. 
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FACTUAL AND PROCEDURAL BACKGROUND 
 This is an action brought pursuant to 42 U.S.C. § 
1983.  (Docket No. 38, Amended Complaint (“Am. 
Compl.”) at 1.)  Plaintiffs Janet Joyner and 
Constance Lynn Blackmon allege that Defendant 
Forsyth County is violating their First and 
Fourteenth Amendment rights under the United 
States Constitution by sponsoring and allowing 
sectarian prayer at its meetings of the Forsyth 
County Board of Commissioners.  (Id. at 12-14 (First 
Claim for Relief).)  Plaintiffs allege in their Second 
Claim for Relief that these sectarian prayers violate 
their rights under Article I, sections 13 and 19 of the 
Constitution of North Carolina.  (Id. at 14.)  
Plaintiffs request relief in the form of a declaratory 
judgment, an injunction prohibiting Defendant from 
allowing sectarian prayers at Board meetings, 
recovery of nominal damages, and reasonable 
expenses and attorney’s fees pursuant to 42 U.S.C. § 
1988.  (Id. at 15.) 
 Defendant Forsyth County exercises its power as 
a county through its elected Board of Commissioners 
(“the Board”).  (Am. Compl. ¶ 7; Docket No. 43, Def.’s 
Answer (“Answer”) ¶ 8.)  The Board generally meets 
twice per month in public meetings and also 
conducts four “briefing” meetings each month which 
are also open to the public.  (Am. Compl. ¶ 8; Answer 
¶ 9.)  The twice-monthly Board meetings (other than 
the “briefing” meetings) regularly are accompanied 
by an opening invocation delivered by local clergy.  
(Am. Compl. ¶ 9; Answer ¶ 10.)  These invocations 
are the focus of this case.  Plaintiffs commenced this 
action on March 30, 2007, and on May 14, 2007, the 
Board adopted a written policy (“the Policy”) to 
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govern its invocation practice.  (Am. Compl. ¶ 11; 
Answer ¶ 12.)  The Board allowed invocations prior 
to this time pursuant to an unwritten policy.1 (Am. 
Compl. ¶ 13; Answer ¶ 14.) 
 On May 14, 2007, the Board adopted by majority 
vote the Policy which is entitled “Resolution 
Adopting a Policy Regarding Opening Invocations 
Before Meetings of the Forsyth County Board of 
Commissioners.”  (Docket No. 65, Appendix to Pls.’ 
Mot. for Summ. J. (“Pls.’ Appendix”), Ex. 1.)  The 
“Resolution” is three pages in length and, in the 
context of “whereas” clauses, sets out selected 
quotations from the Supreme Court and the Fourth 
Circuit Court of Appeals regarding legislative 
prayer.  (Id.) 
 The “Resolution” also references and adopts the 
“attached written policy consisting of three pages 
regarding opening invocations before meetings of the 
Board.”  (Id.)  In the attached three pages, the Board 
states that “it is the policy of the Board to allow for 
an invocation or prayer to be offered before its 
meetings for the benefit of the Board” to solemnize 
the proceedings.  (Id. (¶ 1 of “Policy Regarding 
Opening Invocations Before Meetings of the Forsyth 
County Board of Commissioners”).) The prayer is not 
                                            
1 Plaintiffs agreed during oral argument that for the purpose of 
this Court’s ruling their claims are limited to the Board’s 
practice after the written policy became effective.  (Docket No. 
94, Transcript of Proceedings, at 6-7.) This Court therefore 
focuses on the Board’s practice following the adoption of the 
Policy.  The record includes recordings of prayers delivered 
under the Policy through December 2008.  (See Docket No. 64, 
Pls.’ Br. in Supp. of Mot. for Summ. J. (“Pls.’ Br.”) at 3.) 
Recordings of prayers delivered at Board meetings held prior to 
this time period are also a part of the record. 
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to be listed as an agenda item for the meeting and no 
person in attendance “shall be required to 
participate in any prayer that is offered.”  (Id. ¶ 3.) 
The prayer is delivered “by an eligible member of the 
clergy/religious leader in Forsyth County.”  (Id. ¶ 4.) 
The Policy sets out the procedure by which the 
invocational speaker is selected.  The Clerk to the 
Board compiles and maintains a database (the 
“Congregations List”) of the religious congregations 
with an established presence in the local community 
of Forsyth County.  (Id.)  The Congregations List is 
compiled using the annual Yellow Pages phone 
books, research from the Internet, and consultation 
with local chambers of commerce.  (Id.)  All such 
religious congregations are eligible to be included 
and any such congregation may confirm its inclusion 
by specific written request to the Clerk.  (Id.) 
 The Policy continues by providing that the 
Congregations List is to be updated by the Clerk in 
November of each calendar year.  (Id.)  The Clerk 
mails an invitation letter addressed to the “religious 
leader” of each congregation listed on the 
Congregations List.  (Id.)  The Policy sets out the 
language used in this letter.  (Id.)  In this letter, the 
religious leader is advised that the leader is eligible 
to voluntarily offer a prayer before the beginning of 
an upcoming meeting of the Board.  (Id.)  The 
religious leader is asked to send a written reply to 
the Clerk.  (Id.)  Those responding are “scheduled on 
a first-come, first-serve basis.”  (Id.) 
 The Board’s invitation letter advises the 
religious leader of the regular meeting times of the 
Board.  (Id.)  It also advises that the religious leader 
may offer an invocation “according to the dictates of 
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[the leader’s] own conscience.”  (Id.)  The letter 
further states that the Board “requests only that the 
prayer opportunity not be exploited as an effort to 
convert others to the particular faith of the 
invocational speaker, nor to disparage any faith or 
belief different than that of the invocational speaker” 
to maintain a “spirit of respect and ecumenism.”  
(Id.)  The letter is signed by the Clerk to the Board.  
(Id.) 
 The invocational speakers do not receive 
compensation for their services.  (Id. ¶ 5.)  The Policy 
directs the Clerk to make every reasonable effort to 
ensure that a variety of eligible speakers are 
included for the Board meetings, and no speaker is 
to be scheduled for consecutive meetings or at more 
than two meetings in any calendar year.  (Id. ¶ 6.) 
 The Policy states that neither the Board nor the 
Clerk “shall engage in any prior inquiry, review of, 
or involvement in, the content of any prayer to be 
offered by an invocational speaker.”  (Id. ¶ 7.)  The 
Chair of the Board “shall introduce the invocational 
speaker” and “invite only those who wish to do so to 
stand for” the invocation and Pledge of Allegiance.  
(Id. ¶ 8.)  This is to be done “[s]hortly before the 
opening gavel that officially begins the meeting and 
the agenda/business of the public.”  (Id.)  The Policy 
states that it is not intended to affiliate the Board 
with, nor express a preference for, any faith or 
religious denomination.  (Id. ¶ 9.)  Rather, the Policy 
states that it is intended to respect “the diversity of 
religious denominations and faiths” of Forsyth 
County.  (Id.) 
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 In practice since the adoption of the Policy, it is 
undisputed that at Board meetings the invocation 
speaker frequently stands at the podium and speaks 
into the microphone.  (Am. Compl. ¶ 29; Answer ¶ 
30.)  The audio recordings of Board meetings made 
by the County regularly include the opening 
invocation.  (See 2 CD’s labeled Forsyth County 
Board of Commissioners, Meeting Recordings, 2006, 
2007, and 2008 (“Meeting Recordings”).)  Following 
the invocation, the normal practice is that the Pledge 
of Allegiance is recited by those present, and the 
meeting is gaveled to order.  (Id.)  The Board 
chairperson normally begins the invocation by 
stating, “Let us stand” or “Please stand” for the 
invocation and Pledge of Allegiance.  (Id.)  At other 
times, the chairperson uses language such as, “Let 
those who are willing stand.”  (Id.) 
 Plaintiffs are citizens and residents of Forsyth 
County.  (Docket No. 65, Ex. 2 at 6; Ex. 7 at 7.)  Both 
Plaintiffs attended the December 17, 2007 Board 
meeting.  (Id., Ex. 2 at 98-99; Ex. 7 at 48.)  Plaintiff 
Joyner was interested in hearing the Board’s 
discussion and decision on Item 1A on the Agenda 
and intended to speak on the matter during the 
Public Hearing portion of the meeting.  (Id., Ex. 7 at 
70.)  Reverend Robert Hutchens delivered the 
invocation at that meeting.  (Id.)  The entire 
invocation given at the December 17, 2007 meeting 
is transcribed in the record.  (Pls.’ Br. at 12 (which 
the Court finds to be an accurate transcription 
except for a few inconsequential variances from the 
county audio recording); Docket No. 87, Appendix to 
Def.’s Br. in Opp’n to Pls.’ Mot. for Summ. J., Ex. D 
at 4-5.)  In that invocation, Reverend Hutchens 
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describes himself as a “minister of the Gospel of the 
Lord Jesus Christ” and makes references to the 
“New Testament,” “Your Son,” “the Cross of 
Calvary,” “that Virgin Birth,” “the Bible,” and closes 
the prayer with the phrase “For we do make this 
prayer in Your Son Jesus’ name, Amen.”  (Id.) 
 Plaintiffs testified in their depositions and 
affidavits about the December 17, 2007 prayer.  
Plaintiff Blackmon states that she felt coerced to 
stand for the prayer by the Board chairperson.  
(Docket No. 88, Appendix to Pls.’ Br. in Opp’n to 
Def.’s Mot. for Summ. J., Ex. 24 at 99.)  She felt 
alienated as a county resident and less inclined to 
attend future meetings.  (Id. at 100-01.)  Plaintiff 
Blackmon further states in her affidavit that she felt 
unwelcome as a non-Christian and “coerced by [her] 
government into endorsing a Christian prayer.”  
(Am. Compl., Ex. H, Aff. of Constance Lynn 
Blackmon at 2.) 
 Plaintiff Joyner testified that she was “shocked” 
at the prayer given by Reverend Hutchens and his 
thanking the Board for “having stood up for his right 
to pray to the Lord Jesus as he says the New 
Testament requires.”  (Docket No. 88, Ex. 29 at 70.)  
She felt compelled to bow her head during prayer.  
(Id. at 70-71.)  Plaintiff Joyner felt that the prayer 
was “worse than anything” she had ever heard at the 
meetings “in terms of its offensiveness.”  (Id. at 71.)  
She states in her affidavit that she felt coerced “into 
endorsing a Christian prayer.”  (Am. Compl., Ex. I, 
Aff. of Janet Joyner, ¶ 9.)  Plaintiff Joyner decided 
not to speak on the agenda item she planned to 
speak on in part due to her fear of harming the 
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agenda item “because of this issue about the prayer.”  
(Docket No. 88, Ex. 29 at 71.) 
 The record evidence shows that the prayers 
delivered at Board meetings from May 29, 2007, 
through December 15, 2008, frequently contained at 
least one reference to Jesus, Jesus Christ, Christ, 
Savior, or the Trinity.  (See Meeting Recordings.)  
Only seven of the thirty-three prayers recorded 
during this period did not contain such references.  
(Id.)  Of these seven, the Board chairperson gave 
three of these prayers not containing such 
references.  (Id. (Invocations on November 12, 2007, 
April 28, 2008, and May 12, 2008).)  Not one of these 
thirty-three recorded prayers invoked a deity 
associated with any specific faith other than 
Christianity.  (Id.) 

DISCUSSION 
A. Summary Judgment Standard 
 Summary judgment is appropriate only when no 
genuine issue of material fact exists.  Shealy v. 
Winston, 929 F.2d 1009, 1011 (4th Cir. 1991).  A 
genuine issue of fact exists if the evidence presented 
could lead a reasonable fact-finder to return a 
verdict in favor of the nonmoving party.  Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).  A 
court considering a motion for summary judgment 
must view all facts and draw all reasonable 
inferences from the evidence before it in a light most 
favorable to the non-moving party.  Id. at 255.  The 
proponent of summary judgment “bears the initial 
burden of pointing to the absence of a genuine issue 
of material fact.”  Temkin v. Frederick County 
Comm’rs, 945 F.2d 716, 718 (4th Cir. 1991) (citing 
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Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)).  If 
the movant carries this burden, then the burden 
“shifts to the non-moving party to come forward with 
facts sufficient to create a triable issue of fact.” Id. at 
718-19 (citing Anderson, 477 U.S. at 247-48).  A mere 
scintilla of evidence supporting the non-moving 
party’s case is insufficient to defeat a motion for 
summary judgment.  See, e.g., Shaw v. Stroud, 13 
F.3d 791, 798 (4th Cir. 1994); see also Anderson, 477 
U.S. at 248 (non-moving party may not rest upon 
mere allegations or denials.) 
B. Plaintiffs’ Standing 
 Defendant attempts to reassert on summary 
judgment its arguments against Plaintiffs’ standing 
made in its previously filed motion to dismiss by 
“defer [ring] to those pleadings” without setting out 
argument in the summary judgment briefing.  
(Docket No. 86, Def.’s Br. in Opp’n to Pls.’ Mot for 
Summ.  J., at 16.)  In addressing Defendant’s motion 
to dismiss (Docket No. 45), Judge Russell A. Eliason 
ruled that the motion “while technically not denied, 
is hereby suspended, the brief stricken with 
permission to fold any arguments in support of the 
motion to dismiss into the summary judgment 
briefs.”  (Docket No. 58 at 1.)  Judge Eliason ordered 
that “any arguments in support of [Defendant’s 
motion] must be contained in the summary 
judgment briefing.”  (Id. at 2.)  Judge Eliason 
advised the parties that the Court “will not be 
considering the briefs in support or responsive to the 
motion to dismiss.”  (Id. at 1.) 
 A litigant establishes standing by demonstrating 
a concrete and particularized injury that is either 
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actual or imminent, that the injury is fairly 
traceable to the defendant, and that it is likely that a 
favorable decision will redress that injury.  
Massachusetts v. EPA, 549 U.S. 497, 517 (2007).  By 
failing to include any argument against Plaintiffs’ 
standing in the summary judgment briefs, 
Defendant has violated Judge Eliason’s Order and 
has failed to properly support its argument.  
Plaintiffs’ standing is therefore essentially 
unopposed, and the Court finds that based on the 
undisputed facts of this case and the relief sought, 
Plaintiffs have standing to bring this action.  See id.; 
Koenick v. Felton, 190 F.3d 259, 263 (4th Cir. 1999) 
(litigant must allege direct injury to establish 
standing such as being subjected to unwelcome 
intrusion of religion); see also Pelphrey v. Cobb 
County, Ga., 547 F.3d 1263, 1279-80 (11th Cir. 2008) 
(finding standing to challenge invocations at county 
planning commission meetings because plaintiff had 
attended meetings at which invocations were given). 
C.   Private vs. Government Speech 
 Plaintiffs contend that the invocation prayers 
are government speech, and thus are subject to the 
limitations imposed by the Establishment Clause of 
the First Amendment made applicable to the States 
through the Fourteenth Amendment.  In opposition, 
Defendant Forsyth County argues that the prayers 
are private speech and free of such constraints.  
(Pls.’ Br. at 20-25; Docket No. 80, Def.’s Br. in Supp. 
of Mot. for Summ. J. (“Def.’s Br.”) at 27-29.)  The 
Court concludes, however, that binding Fourth 
Circuit precedent presents a formidable obstacle for 
Defendant in its attempt to establish that legislative 
prayer is private speech.  In Turner v. City Council 
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of Fredericksburg, Va., 534 F.3d 352, 355 (4th Cir. 
2008), cert. denied, ___ U.S.___, 129 S.Ct. 909 (2009), 
the court of appeals noted that the plaintiff had not 
“cited a single case in which a legislative prayer was 
treated as individual or private speech.” 
 The Fourth Circuit has adopted a four-factor test 
for determining when speech may be attributed to 
the government.  The relevant factors are: (1) the 
central purpose of the program in which the speech 
occurs; (2) the degree of editorial control exercised by 
the government over the content of the speech; (3) 
the identity of the literal speaker; and (4) whether 
the government bears the “ultimate responsibility” 
for the content of the speech.  Turner, 534 F.3d at 
354. 
 Here, as in Turner, the central purpose of Board 
meetings is to conduct the business of the 
government.  (See id.; Meeting Recordings.)2 The 
Board’s Policy prescribes that neither the Board nor 
its Clerk shall make prior inquiry into, review, or 
have involvement in the content of any prayer.  
(Docket No. 65, Ex. 1 ¶ 7.)  Plaintiffs fail to show 
that Defendant has violated that provision and 
involved itself in the content of prayer delivered by 
local clergy.  However, the three prayers delivered by 
the Board chairperson reflect some control by the 

                                            
2 Defendant maintains that the invocations in question are not 
a part of the Board meetings but take place before the meetings 
are called to order.  The record shows, however, that this 
argument elevates form over substance.  Indeed, the very title 
of the policy of the Board reads “Policy Regarding Opening 
Invocations Before Meetings of the Forsyth County Board of 
Commissioners.” If the invocations do not “open” the meetings, 
what do they open? 



12d 

Board over the content of the prayer.  Moreover, 
when private individuals deliver the invocations, the 
Board’s Clerk plays a central role in the process 
which results in the individuals’ presence at the 
Board meetings.  The Clerk compiles and maintains 
the list from which the speakers ultimately are 
drawn, mails the invitation letters to prospective 
speakers, and schedules the speakers to deliver the 
invocation at a particular Board meeting.  (Id. ¶ 4.)  
The final factor also reflects the substantial role of 
government in the invocation prayers.  In 
considering the “ultimate responsibility” for the 
content of the prayer, the Fourth Circuit in Turner 
acknowledged that the speakers “take some personal 
responsibility” for their prayers.  Turner, 534 F.3d at 
355.  Yet, the court found that “given the focus of the 
prayers on government business at the opening of 
the Council’s meetings,” the prayers at issue were 
government speech.  Id. 
 After considering these factors, the Court 
concludes that Defendant’s invocation prayers are 
government speech.  The central purpose of the 
program in which the invocations are given is the 
business of government.  Government plays a 
substantial role in selecting the speakers and 
scheduling their appearances and a lesser role in the 
content of the prayers.  Finally, the general focus of 
the prayers as shown by the undisputed record 
evidence is on the Board and government business.  
(See Meeting Recordings.)  The Policy itself refers to 
the “tradition of solemnizing” the Board meetings 
“by allowing for an opening prayer before each 
meeting.”  (Docket No. 81, Appendix to Def.’s Br. in 
Supp. of Mot. for Summ. J., Ex. B at 2.)  Accordingly, 
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the invocation prayers are subject to the limitations 
of the Establishment Clause.  See Simpson v. 
Chesterfield County Bd.  of Supervisors, 404 F.3d 
276, 288 (4th Cir. 2005) (agreeing with district court 
that board invocations were government speech and 
that relevant to this issue were the facts that the 
purpose of the invocation was to solemnize the 
occasion and that the invocation was not intended 
for the exchange of views or other public discourse or 
for the exercise of one’s religion). 
D. Establishment Clause Analysis 
 In deciding whether Defendant’s invocation 
practice violates Plaintiffs’ rights under the 
Establishment Clause, this Court is bound by 
precedent of the United States Supreme Court and 
the Fourth Circuit Court of Appeals.  This is an 
important recognition in this developing area of law, 
especially when other federal circuit courts may 
have differing standards for deciding such issues.3 
 In Marsh v. Chambers, 463 U.S. 783 (1983), the 
Supreme Court held that “non-sectarian legislative 
prayer generally does not violate the Establishment 
Clause.”  Simpson, 404 F.3d at 282.  The Court in 
Marsh examined the practice of the Nebraska 
legislature of opening each session with a prayer by 
a chaplain paid with public funds.  In Marsh, the 
Court stated the following: 

                                            
3 This Court therefore rejects Defendant’s argument to follow 
the reasoning of cases from other circuits such as Pelphrey, 547 
F.3d at 1263.  This Court considers that Pelphrey is not 
consistent with Fourth Circuit cases to the extent that it 
declines to consider the content of legislative prayer to 
determine whether the prayer advances any one faith or belief. 
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The content of the prayer is not of concern to 
judges where, as here, there is no indication 
that the prayer opportunity has been 
exploited to proselytize or advance any one, 
or to disparage any other, faith or belief.  
That being so, it is not for us to embark on a 
sensitive evaluation or to parse the content 
of a particular prayer. 

Marsh, 463 U.S. at 794-95. 
 In the present action, Defendant relies upon the 
above quoted language to argue that this Court 
should not consider the content of the prayers 
delivered as invocations at Board meetings because 
there is no evidence of a “trigger” justifying such 
consideration, in other words, the exploitation 
referred to in Marsh.  (Docket No. 80, Def.’s Br., at 
20 (“Absent exploitation, content is unimportant.”).)  
In order to determine whether such an argument is 
well taken, this Court must turn to the Supreme 
Court and Fourth Circuit cases following Marsh that 
have examined this language. 
 In County of Allegheny v. ACLU Greater 
Pittsburgh Chapter, 492 U.S. 573 (1989), the 
Supreme Court explained that Marsh “recognized 
that not even the ‘unique history’ of legislative 
prayer can justify contemporary legislative prayers 
that have the effect of affiliating the government 
with any one specific faith or belief.”  Id. at 603 
(internal citations omitted.)  The Allegheny Court 
also found that the Establishment Clause means “at 
the very least that government may not demonstrate 
a preference for one particular sect or creed 
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(including a preference for Christianity over other 
religions).”  Id. at 605. 
 In Wynne v. Town of Great Falls, S.C., 376 F.3d 
292 (4th Cir. 2004), the Fourth Circuit held that the 
town council violated the Establishment Clause in 
opening council sessions with prayers that 
frequently contained references to Jesus Christ and, 
thus, advanced one religion over all others.  Id. at 
301-02.  The court of appeals explained that 
Allegheny and Marsh, read together, teach that a 
legislative body may generally “invoke Divine 
guidance for itself before engaging in its public 
business,” but cannot, consistent with the 
Establishment Clause, “‘exploit’ this prayer 
opportunity to ‘affiliate’ the Government with one 
specific faith or belief in preference to others.”  Id. at 
298. 
 The Wynne court found that its consideration of 
the district court’s factual finding-that the 
challenged prayers frequently invoked “Jesus,” 
“Jesus Christ,” “Christ,” or “Savior,”-did not 
constitute the “parsing” which the Supreme Court 
discouraged absent evidence of exploitation.  Wynne, 
376 F.3d at 298-99 & n.4.  The Wynne court 
construed Allegheny to have clarified that the prayer 
in Marsh was upheld only because the chaplain had 
removed all references to Christ.  Id. at 299.  Thus, 
the prayer did not violate the “nonsectarian maxim” 
that the Establishment Clause at least means that 
neither a state nor the federal government can 
prefer one religion over another.  Id.  Invocations 
that have the “effect of affiliating the government 
with any one specific faith or belief” do not “fall 
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within” the category of legislative prayer discussed 
in Marsh.  Id. (internal quotations omitted). 
 In Simpson, after determining that Marsh 
controlled the issue of the constitutionality of the 
invocation policy of the Chesterfield County Board of 
Supervisors, the Fourth Circuit immediately 
“address[ed] the prayers themselves” because “they 
are what the general public sees and hears.”  
Simpson, 404 F.3d at 282.  Importantly, the court 
considered the content of the prayers before 
concluding that the prayers did not proselytize or 
advance any one or disparage any other faith or 
belief.  Id. at 284 (concluding that “the content of the 
invocations given at County Board meetings has not 
‘crossed the constitutional line.’”).  The court is clear 
about the type of prayer that passes the Marsh test: 
“Marsh requires that a divine appeal be wide-
ranging, tying its legitimacy to common religious 
ground.”  Id. at 287.  Such prayer should “transcend 
[ ] denominational boundaries and appeal[ ] broadly 
to the aspirations of all citizens.”  Id.  Prayers 
consistent with Marsh “highlight beliefs widely 
held.”  Id. (internal quotations omitted.)  They also 
“evoke common and inclusive themes and forswear  
. . . the forbidding character of sectarian 
invocations.”  Id. 
 This Court is bound by Wynne and Simpson, and 
therefore the Court rejects Defendant’s argument 
that the content of its prayer should not be examined 
unless the Court first determines that the Board’s 
prayer opportunity has been exploited to proselytize, 
advance, or disparage any one faith or belief.  If that 
were the rule in the Fourth Circuit, Simpson would 
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never have considered the content of the prayer.4  In 
addition, the Wynne court makes clear that 
recognizing frequent references to Christ in prayer is 
not the type of “parsing” to which Marsh refers.  
Wynne, 376 F.3d at 298 n.4. 
 The undisputed record shows that the prayers 
delivered at the outset of Board meetings from May 
29, 2007 through December 15, 2008 referred to 
Jesus, Jesus Christ, Christ, or Savior with 
overwhelming frequency.  (See Meeting Recordings.)  
No non-Christian deities are invoked.  (Id.)  These 
prayers as a whole cannot be considered 
nonsectarian or civil prayer.  They display a 
preference for Christianity over other religions by 
the government.  The frequent references to Jesus 
Christ cause the prayers to promote one religion over 
all others, see Wynne, 376 F.3d at 298-99, and thus 
the effect of these prayers is to affiliate the Board 
with a specific faith or belief.  The record shows that 
Defendant’s prayer does not “evoke common and 
inclusive themes and forswear . . . the forbidding 
character of sectarian invocations.”  Simpson, 404 
F.3d at 287.  Defendant’s prayer does exactly the 

                                            
4 During oral argument, counsel for Defendant argued that 
exploitation of the prayer opportunity existed in Simpson, but 
not in the present case, because Chesterfield County “limited 
the pool of clergy participants or possible participants to only 
monotheistic traditions.”  (Docket No. 94 at 29.)  However, the 
Simpson court found that Chesterfield County’s policy did not 
proselytize or advance any one or disparage any other faith or 
belief.  Simpson, 404 F.3d at 284.  The Fourth Circuit therefore 
did not find that the limitation cited by Defendant’s counsel 
constituted exploitation.  Rather, the court considered the 
content of the prayer first and then concluded that there was 
no exploitation. 
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opposite.  As exemplified by Plaintiffs’ affidavits and 
deposition testimony, Defendant’s prayer alienates 
those whose beliefs differ from Christian beliefs and 
divides citizens along religious lines.  (Docket No. 88, 
Ex. 24 at 98-102; Ex. 29 at 69-71; Am. Compl., Exs. 
H, I.)  Therefore, the Board’s prayer, “part and 
parcel of the unitary policy under attack,” see 
Simpson, 404 F.3d at 282, does not fall within the 
category of legislative prayer justified by the “unique 
history” discussed in Marsh and violates the 
Establishment Clause.  See Allegheny, 492 U.S. at 
603; Wynne, 376 F.3d at 297-99. 
 This Court recognizes, of course, that 
Defendant’s policy does many things right.  By way 
of example, as in Simpson, the Board’s selection 
process for invocation speakers strives to include a 
wide variety of speakers from diverse religious 
faiths.  However, a critical difference from Simpson 
is that the prayers given under Defendant’s policy do 
not reflect this diversity.5  See Simpson, 404 F.3d at 
284 (Chesterfield County had variety of prayers 
delivered by clerics of multiple faiths and traditions.)  
Critically, it is the prayers themselves that the 
public “sees and hears,” not the selection policy.  See 
id. at 282.  The prayers actually delivered under 
Forsyth County’s Policy do not fit within the “genre 
of legislative invocational prayer” that has become 
part of the fabric of our society.  Id. quoting Snyder 
v. Murray City Corp., 159 F.3d 1227, 1233 (10th Cir. 
1998) (en banc). 
 

                                            
5 The Simpson prayers were also non-sectarian.  404 F.3d at 
279. 
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E.   North Carolina Constitution 
 Plaintiffs also raise a claim under the North 
Carolina Constitution.  (Am. Compl. at 14.)  Because 
the Court finds that Defendant’s prayer violates the 
United States Constitution, there is no need to 
address this issue. 
F.   Relief 
 Plaintiffs seek relief in the form of a declaratory 
judgment, an injunction prohibiting Defendant from 
allowing sectarian prayers at its Board meetings, 
nominal damages, and the payment of reasonable 
expenses and attorney’s fees.  (Id. at 15.)  This Court 
should declare that the effect of Defendant’s policy is 
to violate the Establishment Clause of the United 
States Constitution and allow the recovery of 
nominal damages and attorney’s fees as part of the 
costs under 42 U.S.C. § 1988.  The Court should 
enjoin the continuation of the Policy as it is now 
implemented. 

Conclusion 
 For the foregoing reasons, IT IS 
RECOMMENDED that Plaintiffs’ Motion for 
Summary Judgment (Docket No. 63) be granted as 
set out above and that Defendant’s Motion for 
Summary Judgment (Docket No. 79) be denied. 
 
This is the 9th day of November, 2009. 
 

 /s/ P. Trevor Sharp    
United States Magistrate Judge 
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APPENDIX E 
 

U.S. CONST. AMEND. I 
 
 Congress shall make no law respecting an 
establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to 
assemble, and to petition the Government for a 
redress of grievances. 
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APPENDIX F 
 

[SUBMITTED IN THE  
4TH CIR. JT. APP. AT 169-171] 

 
POLICY REGARDING OPENING 

INVOCATIONS BEFORE  
MEETINGS OF THE FORSYTH COUNTY  

BOARD OF COMMISSIONERS 
 

1. In order to solemnize proceedings of the 
Forsyth County Board of Commissioners, it is the 
policy of the Board to allow for an invocation or 
prayer to be offered before its meetings for the 
benefit of the Board. 

2. The prayer shall not be listed or recognized as 
an agenda item for the meeting so that it may be 
clear the prayer is not considered a part of the public 
business. 

3. No member or employee of the Board or any 
other person in attendance at the meeting shall be 
required to participate in any prayer that is offered. 

4. The prayer shall be voluntarily delivered by 
an eligible member of the clergy/religious leader in 
Forsyth County.  To ensure that such person (the 
“invocational speaker”) is selected from among a 
wide pool of the County’s clergy/religious leaders, on 
a rotating bases, the invocational speaker shall be 
selected according to the following procedure: 

a. The Clerk to the Board (the “Clerk”) shall 
compile and maintain a database (the 
“Congregation List”) of the religious 
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congregations with an established presence in 
the local community of Forsyth County. 
b. The Congregations List shall be compiled by 
referencing the listing for “churches,” 
“congregations,” or other religious assemblies in 
the annual Yellow Pages phone book(s) 
published for Forsyth County, research from the 
Internet, and consultation with local chambers 
of commerce.  All religious congregations with an 
established presence in the local community of 
Forsyth County are eligible to be included in the 
Congregations List, and any such congregation 
can confirm its inclusion by specific written 
request to the Clerk. 
c. The Congregations List shall be updated, by 
reasonable efforts of the Clerk, in November of 
each calendar year. 
d. Within thirty (30) days of the effective date of 
this policy, and on or about December 1 of each 
calendar year thereafter, the Clerk shall mail an 
invitation addressed to the “religious leader” of 
each congregation listed on the Congregations 
List. 
e. The invitation shall be dated at the top of the 
page, signed by the Clerk at the bottom of the 
page, and read as follows: 

Dear religious leader, 
The Forsyth County Board of Commissioners 
makes it a policy to invite members of the 
clergy/religious leaders in Forsyth County to 
voluntarily offer a prayer before the beginning 
of its meetings, for the benefit and blessing of 
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the Board.  As the leader of one of the religious 
congregations with an established presence in 
the local community of Forsyth County, you are 
eligible to offer this important service at an 
upcoming meeting of the Board. 
If you are willing to assist the Board in this 
regard, please send a written reply at your 
earliest convenience to the Clerk to the Board at 
the address included on this letterhead. 
Respondents are scheduled on a first-come, 
first-serve basis. 
The Board meets on the second and fourth 
Monday nights of every month except the month 
of December, in which it meets on the first and 
third Monday nights.  If you have a preference 
among the meeting dates, please state that 
request in your written reply. 
This opportunity is voluntary, and you are free 
to offer the invocation according to the dictates 
of your own conscience.  To maintain a spirit of 
respect and ecumenism, the Board requests only 
that the prayer opportunity not be exploited as 
an effort to convert others to the particular faith 
of the invocational speaker, nor to disparage 
any faith or belief different than that of the 
invocational speaker. 
On behalf of the Forsyth County Board, I thank 
you in advance for considering this invitation. 

Sincerely, 
Clerk to the Board 
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f. As the invitation letter indicates, respondents 
to the invitation shall be scheduled on a first-
come, first-serve basis to deliver the prayers. 
5. No invocational speaker shall receive 

compensation for his or her service. 
6. The Clerk shall make every reasonable effort 

to ensure that a variety of eligible invocational 
speakers are scheduled for the Board meetings.  In 
any event, no invocational speaker shall be 
scheduled to offer a prayer at consecutive meetings 
of the Board, or at more than two (2) Board meetings 
in any calendar year. 

7. Neither the Board nor the Clerk shall engage 
in any prior inquiry, review of, or involvement in, 
the content of any prayer to be offered by an 
invocational speaker. 

8. Shortly before the opening gavel that officially 
begins the meeting and the agenda/business of the 
public, the Chair of the Board shall introduce the 
invocational speaker and the person selected to 
recite the Pledge of Allegiance following the prayer, 
and invite only those who wish to do so to stand for 
those observances of the Board.   

9. This policy in not intended, and shall not be 
implemented or construed in any way, to affiliate the 
Board with, nor express the Board’s preference for, 
any faith or religious denomination.  Rather, this 
policy is intended to acknowledge and express the 
Board’s respect for the diversity of religious 
denominations and faith represented and practiced 
among the citizens of Forsyth County. 
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NOW, THEREFORE, BE IT FURTHER 
RESOLVED that this policy shall become effective 
immediately upon adoption by the Board. 

THUS INTRODUCED at the regular meeting of 
the Board of Commissioners of Forsyth County, 
North Carolina, on May 14, 2007. 
For:  Commissioners Whisenhunt, Conrad, Linville, 

and Whiteheart 
Against: Commissioners Bailey, Kaplan, and 

Marshall 
THUS ADOPTED at the regular meeting of the 

Board of Commissioners of Forsyth County, North 
Carolina, on May 14, 2007. 

 
Jane F. Cole 

CLERK 
Gloria D.  Whisenhunt 

CHAIR of BOARD 
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APPENDIX G 
 

[SUBMITTED IN THE  
4TH CIR. JT. APP. AT 594-603] 

 
EXCERPT FROM THE DEPOSITION OF 

CONSTANCE LYNN BLACKMON  
TAKEN FEBRUARY 4, 2009  

* * * 
[26][App.594] 

Q. I’ve asked this question of Ms. Joyner and Mr. 
Mauck, but I’m trying to get my arms around each of 
your own interpretation of what is sectarian. What is 
a sectarian prayer? How do you define that? 

A. Well, sectarian -- you know, part of the word 
is “sect” meaning -- to me meaning a particularly -- a 
group which, you know, something -- groups that 
have probably a name, you know, such as Christian 
or Muslim or Jewish, you know, that type thing, 
usually, you know, a religious connotation to that, 
particularly -- particularly deities or prophets 
depending, I guess, on the religion. 

Q. So the reference of the name of a particular 
deity makes a prayer sectarian? Is that --- 

A. I think so, yes. 
Q. So what is a non-sectarian prayer? 
A. Well, I know the -- from what I understand of 

this -- you know, in terms of reading and -- and what 
-- from talking to Katy, God is considered -- the word 
“God” is considered non-sectarian, but Jesus, 
Mohammed would all -- would definitely be 
considered to be [27][App.595] sectarian. 
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Q. Would a prayer to God -- do you think that 
would be offensive to a polytheist who --  

A.  Probably. And in that respect, that’s why I 
prefer the moment of silence. 

Q. Would a prayer to Allah be non-sectarian? 
A. I would consider that sectarian. 
Q. My understanding is a Muslim uses the name 

“Allah” to refer to God. 
A. Okay. Well, I guess if that’s the way they do 

it, then I guess it wouldn’t, but as soon as you say 
Allah, of course, I think Muslim. You know, like I 
said, I’m not versed in other religions that well. 

Q. Would a prayer to Jehovah be sectarian? 
A. Well, I would think of Jewish at that point, 

but that was the -- my understanding is that’s what 
they would call a God. So that’s why you have a lot 
less hassle to go with a moment of silence so 
everybody can pray the way they want. 

Q. Well, and that’s kind of ---  
A. And my feeling is whatever God you believe in 

can hear you. 
Q. Well, that’s kind of the point is that that the 

lawsuit is requesting of the county to have only non-
sectarian prayer.  You’re not asking for a moment of 
[28][App.596] silence. The lawsuit says only ---  

A. Right. And so I’m -- I’m sort of -- you know, 
and it will probably take 50 years before we can get 
to the moment of silence, but anyway, you have to 
make progress somewhere. 
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Q.  Right.  But in making that progress, how can 
we tell -- let’s say the county just agreed to give up 
on the lawsuit and they said, “Fine. We’ll have only 
non-sectarian prayer.” What are the objective 
standards? Like what would you suggest to them 
would be the ground rules? Which prayers are 
acceptable and which are not? 

A. In other words, they weren’t going with -- they 
were going to go with a prayer? 

Q. Just a prayer. 
A. Verbal prayer? 
Q. Right. 
A. I would say -- probably have to say, you know, 

in terms they could say the word “God” or whatever 
their religion would refer to as -- and like I said, 
Allah or Jehovah, God. But it does sort of identify a 
particular group right off more so than God does for -
- what do you call it -- the Christian -- well, 
European background. Maybe I’ll put it that way, 
because God could be, you know, Baptist, Methodist, 
Presbyterian, Episcopalian, [29][App.597] you know, 
a whole bunch of folks, but –  

Q. But doesn’t that exclude the polytheists, the 
atheists, the agnostics? 

A. Yeah. That’s why -- that’s why this to me is -- 
the way the lawsuit is being worded, it’s not to me 
what I would prefer. It’s not the complete picture to 
me that’s really truly non-sectarian. 

Q. But the lawsuit is brought in a certain way, 
and it is asking -- the prayer for relief is that there 
be only non-sectarian prayer. So, I mean, you’re the 
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plaintiff. Explain for us, for the record, for the 
county, what is -- what should the policy be? If your 
lawsuit is successful, they’re going to have only non-
sectarian prayer. How do they determine what is 
non-sectarian? 

A. Well, you don’t refer to a specific deity. 
Q. So a reference to God is acceptable, but a 

reference to Allah is not? 
A. Well, I would -- like I say, I’m not Muslim. 

And if that’s how they -- if that’s their only way of 
calling God, I guess we would have, you know, to 
allow for that. I guess whatever their word is for 
God. Now, if you use the word “God” over here in 
your fellowship -- what have we got, 300 on the 
books members. You probably have 300 different 
ideas of what [30][App.598] God is. 

Q. So God is acceptable? Allah is not? I’m not 
trying to confuse you. I’m trying to figure out what 
the rule is. Allah is acceptable as non-sectarian? 

A. If that’s the -- I would prefer that they use the 
word “God,” you know, but --- 

Q. But what is the policy going to be? 
A. Well, as long as, like I said, it doesn’t refer to 

a -- I would prefer it where you didn’t identify a 
particular group of belief. 

Q. But preferences aside, we have to have an 
objective written policy for the county. What should 
the policy mandate? No references to Allah? Include 
Allah or don’t include Allah? 

A. Well, if that’s the -- I would have to ask a 
Muslim do they not use the word “God.” Do they 
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never say “God”? Does a Jewish person never say 
“God,” or is it always Jehovah? I don’t know. 

Q. How does the county know? 
A. I guess that’s what we would have to find out. 

Ask folks that are Muslim and Jewish, I suppose, the 
experts there, or authorities there, whatever you call 
them. 

Q. So should the county go to the authority of 
every known religion known to man and ask them 
what is a [31][App.599] sectarian reference in 
accordance with their particular tradition? If the 
county will have an affirmative duty to go to a 
Muslim cleric and Jewish cleric to ask them what is 
a sectarian reference, do they not also have a duty to 
go to every conceivable -- 

A. Yeah, they probably would. It would take a 
while. 

Q. So is that what you would request that they 
do? 

A. If it was possible, that would be nice, but I 
don’t know if it’s possible. But, here again, I’m going 
with the idea of the word “God” in terms of -- I guess 
you would call civil religion that we’ve had in this 
country. 

Q. So I just want to make clear. I’m not trying to 
confuse you. I just want to make clear. I mean, your 
lawsuit is requesting that they have only non-
sectarian references. I’m trying to figure out, 
according to you, what is sectarian, what is not 
sectarian. So have we established that a reference to 
God is acceptable and non-sectarian? 
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A. I would think so, if the best we can do 
something that’s verbal. 

Q. And a reference to Allah, you’re not sure if 
that’s sectarian or non-sectarian?  

[32][App.600] 
A. I don’t know how Muslims feel about that. If 

that’s their only way of calling God is Allah, I don’t 
know. 

Q. Let’s assume that that’s true, that they call 
God “Allah.” Should they be allowed to then pray to 
Allah before a county commission meeting? 

A. I guess -- you know, that I would have to say -- 
you know, because to me that automatically says 
you’re Muslim, but I think if they could be -- you 
know, if people could just say this is the word we use 
is God because we’re trying to be as inclusive as 
possible.  

Q. But the Christian in the audience will not 
identify with the name “Allah”? 

A. No. That’s -- that’s why I say if we use the 
word “God,” given that English -- you know, we’re 
basically an English –speaking county. I guess you 
would have to – they have to advise folks on how to 
pray, probably have some guidelines on what is 
considered non-sectarian. 

Q. Who would have to -- the county? 
A. The county would probably have to have 

guidelines when they had -- you know, whoever the 
coming minister or clergyman would be, have some 
guidelines, and this is what we consider non-
sectarian. 



7g 

Q. And how would they come up with those 
[33][App.601] guidelines? That’s really what I’m 
asking. 

A. I guess they would have to ask legal minds in 
the terms of what has generally been considered 
non-sectarian. Being I’m not an attorney, I wouldn’t 
want to be the one writing it up because --- 

Q. Me, either. Now, would that be a job for 
lawyer to discern or comparative theologian? 

A. It’s probably going to be something the, you 
know, attorneys in terms of something always has 
the potential to go to a Supreme Court, so -- in that 
respect, but it wouldn’t hurt to have theologians 
involved, probably, in terms of trying to work this 
up. 

Q. Now, which theologians should we involve? 
A. Well, if you get somebody from every -- it 

would be a big crowd. 
Q. It would. We’re laughing, but -- we’re 

laughing. And you’re laughing, but do you see the 
problem? 

A. Yeah, I do. I see the problem. 
Q. Do you see the problem in what the lawsuit is 

asking of the county? 
A. In that respect in terms of how do you include 

everybody, yeah, it is a problem, but I would say 
non-sectarian prayer -- any time you have an overt 
prayer, you could probably have a problem. 

[34][App.602] 
Q. Now, what does “overt” mean? 
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A. Meaning spoken out.  In other words, a 
spoken-out prayer. 

Q. An oral prayer? 
A. Oral prayer, yeah. 
Q. So should the lawsuit be amended to ask that 

as your relief, that there no longer be oral prayer? 
A. Well, I would have to consult my attorney 

here. 
Q. Well, I mean, you’re the plaintiff. She 

represents your --- 
A. I would -- actually, to me, it would be a whole 

lot easier for the county -- I mean, you wouldn’t have 
to use county staff to find a minister. You wouldn’t 
have to do – best to have a moment of silence.  That 
would be the easiest thing for everybody. Nobody’s 
conscience should be upset. I, like I say, reared as 
Baptist. If a Baptist has a problem with a moment of 
silence, Baptists have changed since I --- 

Q. Well, but that’s a different lawsuit, would you 
agree, asking for only a moment of silence? 

A. It would be, but like I said, here I understand 
that there is what they call the civil religion where – 
with the word “civil religion” being thrown out a lot 
with this past inauguration. Like I [35][App.603] 
say, you have to take sometimes one step before you 
can take the third step. 

* * *
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APPENDIX H 
 

[SUBMITTED IN THE  
4TH CIR. JT. APP. AT 611-618] 

 
EXCERPT FROM THE DEPOSITION OF  

JANET LEE JOYNER TAKEN FEBRUARY 4, 2009  
 

* * * 
[26][App.611]  

Q. . . . In your view, what is a sectarian prayer? I 
mean, define that for us if you can. 

A. Well, to me a sectarian prayer is one that 
references a specific deity such as Jesus, Allah. 

Q.  But not God? 
A. I think I can accept a generic understanding 

of the word “God.” 
Q. So what is a non-sectarian prayer, then? 

[27][App.612]  
A. A non-sectarian prayer would be one that does 

not reference a specific deity.  
Q. Now, if a prayer was offered just to God, you 

said that would be acceptable? 
A. Yes. 
Q. And wouldn’t that prayer be offensive to a 

polytheist? 
A.  It might be. 
Q. But you said a prayer to Allah would be non-

sectarian? 
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A. No. 
Q. Or, no, it would be sectarian? 
A. Sectarian. 
Q. Would a prayer to Jehovah be sectarian? 
A. Yes. 
Q. See, I thought the Muslims’ name for God was 

Allah. Do you have a different understanding? 
A. Well, I guess you’re right about that. 
Q. So does that change your answer? 
A. Yeah, I guess it would. 
Q. And I also thought that Jehovah was the 

Jewish person’s name for God. 
A. I don’t think that’s correct. I don’t think Jews 

are -- I mean, Yahweh, but I don’t think they’re 
allowed to -- to even say a holy name. 
[28][App.613]  

Q. So do you believe the government can tell a 
Christian to pray to Allah if that’s non-sectarian?  

A.  No. 
Q. Can the government tell a Muslim to pray to 

God? 
A. No. The government can’t tell anybody to pray 

to anybody. 
Q. I’m just trying to distinguish between 

sectarian prayer and non-sectarian prayer. So if 
we’re going to draw a line and say only non-sectarian 
prayer is allowed, what are the objective standards 
to determine what a non-sectarian prayer is? 
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A. The mentioning of a specific deity. 
Q. But we just decided that God or allah is a 

specific deity to some people, right? 
A. You’ve got me there. I just can’t speak for 

Muslims. 
Q. What about the polytheist or the atheist? 
A. Well, the atheists certainly have a right, also. 
Q. So if an atheist attends a Forsyth County 

commission meeting and he’s offended by the 
reference to God, does that mean we should have no 
more prayer? 

A. No. I don’t think anybody should have to -- to 
submit to having somebody speak for them. My 
problem [29][App.614]  is having somebody speak for 
you. 

Q. So if the atheist feels that the prayer-giver is 
ostensibly speaking for him and everyone else --- 

A. I think he should have the right to object, to 
seek redress, he or she. 

Q. So if someone might be offended by virtually 
any prayer, should we just get rid of prayer entirely? 

A. Well, I can’t answer what we should do. I 
mean, I don’t’ object to non-sectarian prayer. 

Q. But, see, your lawsuit is seeking redress that 
there be no more sectarian prayer. What I’m 
learning from you is it’s very difficult to discern what 
a sectarian prayer is. Do you agree with that 
statement? 

A. Well, I think it has been legally defined as 
mentioning of a specific deity. 
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Q. And we just agreed, I believe -- I don’t want to 
put words in your mouth, but --- 

A. It sounds like you’re really trying to get me to 
say something. 

Q. Well, no, no. I want to -- I’m trying to 
understand how we could enforce what it is that 
you’re requesting. In other words, if there can only 
be non-sectarian prayer, and a reference to God or 
Allah would be deemed sectarian by polytheists or 
atheists --- 

A. Well, we could -- non-sectarian prayer would 
[30][App.615] be a prayer that allows people to 
define God however they want to define it or not, in 
my view. 

Q. So recognizing or calling upon a deity is not 
offensive? 

A. Not to me personally, no. 
Q. Is a prayer that seeks --- 
A. Well, wait a minute. A specific deity, yes, but 

a generic concept, no. It allows people, then, to fill in 
the blanks. 

Q. Is a prayer that seeks divine guidance 
offensive? 

A. Well, that’s very hard to say, too. I mean, the 
whole purpose of an invocation is to seek guidance in 
the kinds of decisions that are going to be made 
there. And any prayer that doesn’t allow each 
individual to seek that guidance in the path that 
they understand is something that I would not favor, 
that I would find offensive. 
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Q. And if a prayer seeks divine guidance, 
specifically asks for divine guidance, would that be 
deemed to you as sectarian prayer? 

A. It depends on, you know, how that language is 
couched, you know. If it marks it as particularly 
Christian or particularly Muslim or Jewish or any 
other faith, that-- that is, to me, advancing and 
speaking [31][App.616] for one faith, imposing it 
upon everybody there. 

Q. So one reference to God, let’s say 
hypothetically, in an opening invocation in your view 
is not offensive? 

A. No. I would prefer that people say, you know, 
our many understandings of God. That is what I 
would prefer. 

Q. But one reference to God is acceptable to you/ 
A. A reference to a generic sense of God or the 

sacred, yes, that’s acceptable. 
Q. Well, what if someone says -- what if someone 

begins a prayer with “Our Heavenly Father”? Is that 
--- 

A. I-- I don’t have any problem with that. 
Q. What if they say “Our Father God”? 
A. Well, no, I really don’t. I mean, the Father 

business, I have to say is an old line feminist, you 
know, way back. I just prefer, you know, keep the 
gender out of it, but, you know, that doesn’t really 
offend me. 

Q. Is there a specific threshold number of 
references to a deity over which a prayer becomes too 
sectarian and thus offensive? In other words, what if 
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someone got up and referenced God many times 
during a short prayer? Would that change the 
analysis to you? 

A. Well, it’s difficult for me to imagine. I can [32] 
[App.617] imagine that it might, but I -- I don’t’ 
really know exactly why. I mean, if it-- if I began to 
get the feeling that somebody is proselytizing, yeah, 
that might make me pretty uncomfortable. But what 
I, you know, really object to is having the prayer 
addressed to a specific deity. And in Forsyth County, 
it’s always Jesus. 

Q. How do you define “proselytizing,” since you 
brought it up? What does that mean to you? 

A. Well, I think traditionally proselytizing means 
trying to win souls over to a particular 
understanding of a particular religion. 

Q. And so how do you objectively determine that? 
Is there an objective standard? 

A. I don’t know. You know, if somebody asks me 
if I’m saved, you know, and knocks on my door and 
wants to know if I’ve been saved and if I am right 
with Jesus Christ, I would consider that an example 
of proselytizing, pretty in-your-face proselytizing. 

Q. Now, what about if you’re in a public meeting 
and someone offers a prayer? How do you determine 
whether -- you know, where is the line? In other 
words, where does someone cross a line into 
proselytizing when they’re providing an open 
invocation in a public meeting? 
[33][App.618]   



7h 

 A. Well, I mean, I don’t know. I’ve never 
experienced that. You just asked me if I could 
imagine it if people, you know, enumerable times 
mention God, I might begin to -- I might begin to feel 
that this is not about the issue at hand. It is about 
preaching to win over souls for their faith. 

Q. So should there be guidelines provided to 
persons who might open a meeting with prayer to 
say you can only say God one time or you can only 
say God, you know, less than five times? I mean, you 
laugh. It sounds silly, but -- 

A. No. I understand what you’re saying. 
Q. You know, the problem is if we’re going to give 

-- if we’re going to give guidelines, if we’re going to 
recommend guidelines to the board, we have to have 
all these things defined. So how do we define them? 
That’s the question. I mean, you brought the lawsuit, 
so --- 

A. Right. 
Q. Explain to the county how they might do that. 

Do they need to prescribe a threshold number of 
references to a God? 

A. For me, what they need to prescribe is not a 
threshold number, but, in fact, not referencing a 
specific deity that is emblematic of a given faith. 

* * * 


