
No. 10-444 
________________________________________ 

 
IN THE  

Supreme Court of the United States 
________________________ 

 
MISSOURI, 

Petitioner, 

 

v. 

 

GALIN E. FRYE , 

R espondent. 

________________________ 

 
On Pet it ion for  a  Writ  of Cert iorar i 

To the Supreme Cour t  of Missour i 

________________________________________ 
 

REP LY B RIEF  

________________________________________ 

 
       CHRIS KOSTER 

        At torney Genera l 

       SHAUN J  MACKELPRANG 

        Chief Counsel, Cr iminal Div. 

          Counsel of Record 

       P . O. Box 899 

       J efferson City, MO 65102 

       Tel.: (573) 751-3321 

       Fax: (573) 751-5391 

       shaun.mackelprang@ago.mo.gov 

 

        Attorneys for Petitioner 

________________________________________ 

 





 i 

TABLE OF CONTENTS  

PETITIONER‟S REPLY ......................................... 1 

I. A plea  offer , standing a lone, is not  a  “cr it ica l 

stage” of a  cr imina l proceeding. ........................ 2 

II. Because plea  negot ia t ions a re not  the type 

of “proceeding” contempla ted in  S trick land , 

the Missour i cour t  should have adhered to 

the holding in  Hill v. Lockhart . ........................ 5 

CONCLUSION........................................................ 7 

  



 ii 

TABLE OF AUTHORITIES 

 

CASES  

Burger v. Kem p , 483 U.S. 776 (1987) ..................... 2, 3 

Iowa v. T ovar, 541 U.S. 77 (2004) .......................... 2, 3 

Mabry v. J ohnson , 467 U.S. 504 (1984) ................. 2, 6 

Powell v. Alabam a , 287 U.S. 45 (1932) ...................... 3 

S trick land v. Washington , 466 U.S. 668 (1984) ......... 3 

United  S tates v. Cron ic, 466 U.S. 648 (1984) ............. 4 

  

 



 1 

P ETITIONER’S REP LY 

 

 Mr . Frye takes issue with  the Sta te‟s  asser t ion  

tha t  he “never  a lleged tha t  h is guilty plea  (h is wa iver  

of h is r ight  to t r ia l) was not  knowing, in telligent , and 

volunta ry.” Opp.Br . 2. He poin ts out  tha t  h is post -

convict ion  mot ion  a lleged tha t  h is “guilty plea  was 

en tered in  an  unknowing, involu nta ry and unin telli-

gent  manner” because h is plea  counsel “unreason -

ably fa iled to inform [Mr. Frye] of the sta te‟s [ea r lier ] 

plea  offer [.]‟ ” Opp.Br . 2-3. 
 

But  in  making th is a rgument , Mr. Frye either  

misunderstands the Sta te‟s asser t ion  or  is purposely 

taking the Sta te‟s asser t ion  out  of context . The 

pet it ion  asser ted: 
 

In  Mr. Frye‟s case, the Missour i cour t  

adopted a  test  for  prejudice tha t  does not  

vindica te any const it u t iona l r ight . Mr. Frye 

did not  go to t r ia l, and he never  a lleged tha t  

h is guilty plea  (h is wa iver  of th is r ight  to t r ia l) 

was not  knowing, intelligent , and volunta ry. 

Instead, Mr. Frye asser ted tha t  he was 

prejudiced because counsel‟s fa iling to 

communica te a  favorable plea  offer  caused h im 

to miss out  on  the oppor tunity of obta in ing a  

lesser  sen tence. 
 

Pet . 9. This a rgument  was pa r t  of the Sta te‟s cla im 

tha t  Mr. Frye had not  a lleged prejudice (i.e., an 

involunta ry plea ) in  the manner  required by Hill v. 

Lockhart . S ee Pet . 7-11. And, in  tha t  context , the 

problem with  Mr. Frye‟s cla im remains: the ba ld 

a llega t ion  tha t  Mr. Frye‟s plea  was unknowing, 

unin telligent , and involunta ry was not  suppor ted by 

any a llega t ions or  evidence showing tha t  h is plea  

was unknowing, unintelligent , and involunta ry. 
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At the post -convict ion  evident ia ry hear ing, with 

regard to prejudice, the evidence showed only that  

Mr. Frye missed an  ea r lier  oppor tunity to plead 

guilty under  more favorable terms. But  tha t  missed 

oppor tunity did not  render  Mr. Frye‟s la ter -in-t ime 

guilty plea  involunta ry, unknowing, or  unin telligent . 

The missed plea  offer  had expired by the t ime Mr. 

Frye pleaded guilty; it  no longer  existed. And, 

accordingly, it  could not  have a ffected Mr. Frye‟s 

decision  to plead guilty. S ee Mabry v. J ohnson , 467 

U.S. 504, 510 (1984) (a  withdrawn plea  offer  “in  no 

sense induced” the defendant ‟s guilty plea ). Thus, 

while it  might  have been  more accura te for  the Sta te 

to asser t  tha t  Mr. Frye never  a lleged or  proved facts 

showing tha t  his plea  was involunta ry, unknowing or  

unin telligent , the relevant  poin t  is tha t  Mr. Frye 

never  a lleged tha t  h is plea  was involunta ry as 

required by Hill v. Lockhart . And tha t , of course, is 

the relevant  quest ion : was Mr. Frye required to 

a llege and prove—according to the express terms of 

Hill v. Lockhart—tha t  but  for  counsel‟s a lleged er ror , 

he would not  have pleaded guilty and would have 

insisted on  going to t r ia l? 
 
I. A p lea  offer, s tan din g a lon e , is  n ot a  “crit ica l 

s tage” of a  crim in al proceedin g . 
 
 In  an  a t tempt  to suggest  tha t  counsel‟s fa iling to 

convey a  plea  offer  was an  er ror  of const itu t ional 

magnitude, Mr. Frye asser t s , “The plea  ba rga ining 

process is a  cr it ica l stage of a  cr imina l prosecut ion .” 

Opp.Br . 4. In  suppor t , Mr. Frye cites Iowa v. T ovar, 

541 U.S. 77, 81 (2004), and to the dissent ing opin ion 

in  Burger v. Kem p , 483 U.S. 776, 803-804 (1987). 

Opp.Br . 4. 
 
 But  neither  of these cases suppor t s Mr. Frye‟s 

asser t ion . In  T ovar, the Cour t  merely sta ted the 



 3 

well-set t led proposit ion  tha t  “T he entry of a gu ilty 

plea, whether  to a  misdemeanor  or  a  felony charge, 

ranks as a  „cr it ica l stage‟ a t  which  the r ight  to 

counsel adheres.” 541 U.S. a t  81 (emphasis added). 

Here, Mr. Frye‟s cla im  of ineffect ive assistance of 

counsel centers not  on  the entry of h is gu ilty plea , 

bu t  on  counsel‟s fa iling to convey a  plea  offer  a t  a  

t ime pr ior  to the en t ry of h is guilty plea . Thus, while 

T ovar cer ta in ly confirmed tha t  a  defendant  has a  

r ight  to the effect ive assistance of counsel a t  a  gu ilty 

plea  hear ing, it  did not  hold tha t  plea  negot ia t ions 

a re a  “cr it ica l stage” of cr imina l proceedings. 
 

There is some passing language in  the dissent ing 

opin ion  in  Burger v. Kem p  (refer r ing to the 

defendant ‟s a rguments) about  the “cr it ica l stages” of 

“pret r ia l plea  negot ia t ions and post -t r ia l appea l,” 483 

U.S. a t  803-804 (Blackmun, J ., dissent ing), bu t  the 

Cour t  was not  specifica lly asked to consider  (and did 

not  answer  the quest ion) whether  a  defendant  who 

pleads guilty can base a  cla im of prejudice on  an 

ea r lier , missed oppor tunity to plead guilty under  

more favorable terms. Ra ther , in  Burger v. Kem p , the 

Cour t  considered whether  a  defendant  who had stood 

t r ia l had received ineffect ive assistance due to a  

possible conflict  of in terest . But  conflict -of-in terest  

cla ims differ  from other  cla ims of ineffect ive 

assistance of counsel, in  tha t , once an  actua l conflict  

of in terest  is established (and once it  can  be shown 

tha t  the conflict  “adversely a ffect ed” counsel 

performance), such  cla ims warrant  a  “presumpt ion  of 

prejudice.” S ee S trick land v. Washington , 466 U.S. 

668, 692 (1984). 
 

 In  their  br ief, the am ici curiae in  suppor t  of the 

pet it ion  poin t  out  tha t  in  Powell v. Alabam a , 287 

U.S. 45, 57 (1932), the Cour t  recognized tha t , in  

some cases, “perhaps the most  cr it ica l per iod of the 
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proceedings . . . [is] t he t ime of . . . a r ra ignment  unt il 

the beginning of . . . t r ia l.” This can  hardly be 

ga insaid, for  in  most  cases, counsel‟s prepa ra t ion  and 

advice in  advance of t r ia l a re cr it ica l to the fa irness 

of the t r ia l. But  even  when a  cla im of ineffect ive 

assistance of counsel is based on  conduct  tha t  

occur red pre-t r ia l (e.g., a  fa ilure to invest iga te), 

under  S trick land , prejudice is gauged by whether  

counsel‟s fa iling to invest iga te a ffected the fa irness of 

the subsequent  t r ia l. Thus, even  if counsel u t ter ly 

fa ils to invest iga te a  witness tha t , according to a ll 

professiona l norms, should have been invest iga ted 

dur ing the cr it ica l pre-t r ia l per iod, the jury‟s verdict  

will not  be undone unless the defendant  can  show a  

reasonable probability tha t  the witness‟s t est imony 

would have a ffected the outcome of the t r ia l. 
 

The same should be t rue in  the guilty-plea  

context . Events tha t  occur  dur ing the “cr it ica l” pre-

t r ia l per iod should only give r ise to a  cla im of 

ineffect ive assistance of counsel insofa r  as  they have 

some bear ing on  the fa irness of the guilty-plea  

hear ing tha t  resu lt s in  convict ion . In  other  words, in  

eva luat ing counsel‟s pre-plea  performance and any 

resu lt ing prejudice, the inquiry should be limited to 

determining whether  counsel cor rect ly advised the 

defendant  with  regard to the guilty plea  (and waiver  

of t r ia l) tha t  was actually en tered . The inquiry 

should not  be expanded to consider  other  potent ia l 

pleas tha t  m ight  have been  entered if counsel had 

taken  other  act ion —even if other  act ions might  have 

been  professiona lly required. In  shor t , even  if 

counsel‟s conduct  fell below an  object ive standard of 

reasonableness, any cla im of prejudice should st ill be 

eva luated in  ligh t  of wha t  the Const itu t ion  requires. 

S ee generally United  S tates v. Cronic, 466 U.S. 648, 

665 n . 38 (1984) (“We address not  wha t  is prudent  or  
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appropr ia te, bu t  only wha t  is const itu t ionally 

compelled.”). 
 

II. Becau se  p lea  n egotiation s  are  n ot the  type  

of “proceedin g” con tem plated  in  S t r ick la n d , 

th e  Missou ri c ou rt sh ou ld  h ave  adh ere d  to  

th e  h old in g in  Hil l  v . Lock h a r t . 
 
 In  h is br ief, Mr. Frye a t tempts to cast  the 

pet it ioner‟s a rgument  as seeking an  extension  of the 

holding in  Hill. Opp.Br . 5. After  poin t ing out  tha t  

va r ious cour t s have held tha t  fa iling to convey a  plea  

offer  const itu tes deficien t  performance, he a rgues: 
 

the Pet it ioner  suggests pursuant  to Hill tha t  

Mr. Frye is en t it led to no relief from th is 

ineffect ive assistance a t  a  cr it ica l stage in  the 

cr imina l proceedings if he does not  elect  to set  

a side the more onerous convict ion  following a  

subsequent  guilty plea  and elect  to go to t r ia l. 

Pet it ioner  extends Hill, too fa r . 
 
Opp.Br . 4-5. But  the pet it ioner  is not  seeking as 

extension  of Hill; the pet it ioner  is seeking adherence 

to Hill. 
 

As discussed in  the pet it ion  (Pet . 3-4, 9-11), the 

Missour i cour t  expressly declined to apply Hill‟s t est  

for  prejudice. Instead, the Missour i cour t  opted to 

rely on  wha t  it  t ermed “S trick land ‟s looser  emphasis 

on  whether  a  defendant  can  establish  „an  adverse 

effect  on  the defense.‟ ” App. A17. The Missour i cour t  

sta ted, “According to S trick land , the test  of prejudice 

is whether  „the resu lt  of the proceeding would have 

been  different .‟ ” App. A17. 
 
The pract ica l effect  of th is holding is to equa te 

plea  negot ia t ions with  t r ia l proceedings. And by 

a rguing tha t  plea  negot ia t ions a re a  “cr it ica l stage” 
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of cr imina l proceedings, Mr. Frye is  urging the same 

resu lt . But  as the Cour t  recognized in  Hill, gu ilty 

plea  proceedings differ  fundamenta lly from t r ia l 

proceedings. The fa irness of t r ia l is not  an  issue, and, 

accordingly, in  determining whether  the defendant  

was prejudiced, the focus must  turn  to the fa irness of 

the waiver of the r ight  to t r ia l. In  other  words, 

pet it ioner  is not  “suggest [ing] pursuant  to Hill tha t  

Mr. Frye is en t it led to no relief from th is ineffect ive 

assistance a t  a  cr it ica l stage” (Opp.Br . 5); ra ther , 

pet it ioner  is poin t ing out  tha t  Mr. Frye has not  

shown prejudice pu rsuant  to Hill and, thus, tha t  Mr. 

Frye has not  made the requisite showing of 

ineffect ive assistance of counsel. 
 
In  sum, Mr. Frye would have the Cour t  accept  the 

Missour i cour t ‟s conclusion  tha t  plea  negot ia t ions a re 

a  separa te “proceeding” (or , a s Mr. Frye asser t s, a  

“cr it ica l stage” of a  cr imina l proceeding) tha t  is 

comparable to a  t r ia l. But  the Cour t  has never  held 

tha t  plea  negot ia t ions should be given the same 

degree of protect ion  tha t  surrounds a  t r ia l. To the 

cont ra ry, the Cour t  has held tha t  “A plea  ba rga in 

standing a lone is without  const itu t iona l significance; 

in  it self it  is a  mere executory agreement  which , 

unt il embodied in  the judgment  of a  cour t , does not  

depr ive an  accused of liber ty or  any other  

const itu t iona lly protected in terest .” Mabry, 467 U.S. 

a t  507. As the Cour t  sta ted in  Mabry, “It  is the 

ensuing guilty plea  tha t  implica tes the Const itu t ion .” 

Id . a t  507-508. Accordingly, a fter  a  guilty plea , in  

eva luat ing whether  counsel‟s er ror  r esu lted in  

prejudice, cla ims should be lim ited to determining 

whether  counsel‟s er ror  a ffected the va lidity of the 

wa iver  of the r ight  to t r ia l (and the guilty plea ) tha t  

the defendant  actua lly made. 
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CONCLUSION  

 

 The pet it ion  for  a  wr it  of cer t iora r i should be 

granted. 
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