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QUESTION P RESENTED  

Contra ry to the holding in  Hill v. Lockhart , 474 

U.S. 52 (1985)—which  held tha t  a  defendant  must  

a llege tha t , bu t  for  counsel‟s er ror , the defendant  

would have gone to t r ia l—can a  defendant  who 

va lidly pleads guilty successfu lly asser t  a  cla im of 

ineffect ive assistance of counsel by a lleging instead 

tha t , bu t  for  counsel‟s er ror  in  fa iling to communica te 

a  plea  offer , he would have pleaded guilty with  more 

favorable terms? 
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P ARTIES TO THE P ROCEEDING 

 Pet it ioner , Sta te of Missour i, was the respondent  

below; the responden t , Ga lin  Edward Frye, was the 

appellan t . 
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OP INIONS BELOW 

 

 The Missour i Supreme Cour t ‟s J une 29, 2010, 

Order  denying pet it ioner‟s applica t ion  for  t ransfer  is 

included in  the Appendix (“App.”) a t  A1. 
 
 The Missour i Cour t  of Appea ls Apr il 27, 2010, 

Order  denying rehear ing or  t ransfer  is included in  

the Appendix a t  A2. 
 
 The Missour i Cour t  of Appea ls opin ion , en t ered 

on  March  23, 2010, is repor ted a t  Frye v. S tate, 311 

S.W.3d 350 (Mo. Ct . App. 2010), and is r epr in ted in  

the Appendix a t  A3-A25. 
 
 The post -convict ion  mot ion  cour t ‟s judgment , 

en tered November  18, 2008, is included in  the 

Appendix a t  A26-A31.  

 

J URISDICTION 

 

 The Supreme Cour t  of Missour i denied t ransfer  

on  J une 29, 2010. The jur isdict ion  of the Cour t  is 

invoked under  28 U.S.C. § 1257(a). 

 

CONSTITUTIONAL P ROVISIONS INVOLVED  

 

Constitu tion  of the United  S tates, Am endm ent VI: 
 

In  a ll cr iminal prosecut ions, the accused 

sha ll . . . have the assistance of counsel for  h is 

defence. 
 
Constitu tion  of the United  S tates, Am endm ent XIV: 
 

… No sta te sha ll . . . depr ive any person  of 

life, liber ty or  proper ty without  due process of 

law . . . . 
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STATEMENT OF THE CASE 
 

This pet it ion  seeks to cla r ify whether  a  defendant  

who pleads guilty can , cont ra ry to the holding in  Hill 

v. Lockhart , 474 U.S. 52 (1985), successfully asser t  a  

cla im of ineffect ive assistance of counsel without  

showing tha t , bu t  for  counsel‟s er ror , he would not  

have pleaded guilty and would have insisted on  going 

to t r ia l.  
 
On August  14, 2007, the sta te charged Mr. Frye 

with  the class D felony of dr iving with  a  revoked 

license, § 302.321, Mo. Rev. Sta t . 2000. App. A4. (The 

offense was enhanced to felony sta tus due to Mr. 

Frye‟s mult iple pr ior  convict ions. S ee App. A37-A38.) 
 
On November  15, 2007, the prosecutor  sent  a  plea  

offer  to Mr. Frye‟s a t torney. App. A4. The sta te‟s plea  

offer  included two opt ions: (1) tha t  Mr. Frye plead 

guilty to the felony charge in  exchange for  a  three -

year  sentence, with  the possibility of proba t ion  a t  the 

cour t ‟s discret ion , and with  a  fur ther  condit ion  that  

Mr. Frye serve ten  days “shock” incarcera t ion  in  the 

county ja il; or  (2) tha t  Mr. Frye plead guilty to a  

reduced misdemeanor  charge in  exchange for  a  

n inety-day term of inca rcera t ion  in  the county ja il. 

App. A4-A5. This plea  offer  was not  communica ted to 

Mr. Frye before the offer  expired. App. A5-A6. 
 
On March  3, 2008, Mr. Frye en tered an  “open 

plea ,” meaning tha t  there was no plea  agreement  

with  the sta te. App. A6, A35. At  tha t  t ime, Mr. Frye 

sta ted tha t  he understood the t r ia l r ights he was 

giving up by pleading guilty. App. A33-A34. Mr. Frye 

sta ted tha t  he knew the cour t  could impose any 

sentence with in  the range of punishment , and he 

assured the cour t  tha t  no promises or  threa ts had 

been  made to induce h is plea . App. A34-A36. 
 



 3 

At  sentencing, the prosecutor  recommended a  

three-year  sentence, defer r ing to the cour t  on  the 

issue of proba t ion  but  request ing ten  days “shock” 

incarcera t ion  if the cour t  were to grant  proba t ion . 

App. A6. The sentencing cour t  did not  grant  

proba t ion , and it  imposed a  three-year  sentence. 

App. A6. 
 
After  sen tencing, Mr. Frye filed a  post -convict ion 

mot ion , a lleging that  counsel was ineffect ive for  

fa iling to tell Mr. Frye about  the sta te‟s plea  offer . 

App. A7. After  an  evident ia ry hear ing, the mot ion 

cour t  denied the mot ion , concluding, in ter alia , tha t  

Mr. Frye had fa iled to show prejudice, in  tha t  Mr. 

Frye had fa iled to a llege or  prove tha t , bu t  for  

counsel‟s er ror , he would not  have pleaded guilty and 

would have insisted on  going to t r ia l. App. 19, A27. 
 
In  finding no prejudice, the mot ion  cour t  relied on 

the test  established in  Hill v Lockhart . App. A29. In  

Hill the Cour t  held tha t , a fter  a  guilty plea , “in  order  

to sa t isfy [S trick land ‟s] „prejudice‟ requirement , the 

defendant  must  show tha t  there is a  reasonable 

probability tha t , bu t  for  counsel‟s er rors, he would 

not  have plea ded guilty and would have insisted on  

going to t r ia l.” Id . a t  59. Consisten t  with th is t est , 

the mot ion  cour t  concluded, “Because [Mr. Frye] has 

fa iled to cla im, either  a t  the evident ia ry hear ing or  in  

h is mot ion , tha t  he would have gone to t r ia l bu t  for 

h is t r ia l counsel‟s act ions . . . th is Cour t  finds tha t  

[Mr. Frye] is en t it led to no relief.” App. A31. 
 
Mr. Frye appea led, and the sta te a rgued tha t  Mr. 

Frye had fa iled to show prejudice as required by Hill. 

App. A15. But  the Missour i Cour t  of Appea ls rejected 

the sta te‟s a rgument  and concluded tha t  the post -

convict ion  mot ion  cour t  had clea r ly er red in  applying 
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Hill to Mr. Frye‟s cla im of ineffect ive assistance of 

counsel. App. A21. The cour t  of appea ls sta ted: 
 

We conclude tha t  though prejudice may, and 

often  will, be established by a  defendant 's 

showing tha t  „but  for‟ counsel‟s ineffect ive 

assistance, the defendant  would not  have pled 

guilty and would have insisted on  going to 

t r ia l, th is is not  the only wa y prejudice can  be 

established. 
 
App. A17. The Cour t  then  held tha t  Mr. Frye could 

show S trick land  prejudice if he could show tha t  but  

for  counsel‟s er ror , there was a  r easonable 

probability tha t  “the resu lt  of the proceeding would 

have been  different ”—i.e., a  reasonable probability 

tha t , bu t  for  counsel‟s er ror , he would have accepted 

the sta te‟s ea r lier  plea  offer . App. A17. 
 
 In  other  words, a lthough Mr. Frye fa iled to a llege 

or  prove tha t  h is guilty plea  was invalid (i.e., tha t  h is 

wa iver  of h is r ight  to t r ia l was invalid), the cour t  of 

appea ls vaca ted the plea  and held tha t  Mr. Frye 

should be a llowed to plead guilty again  (without  any 

plea  offer  from the st a te) or  to stand t r ia l.
1
 App. A24. 

 
The Pet it ioner , Sta te of Missour i, seeks review of 

the Missour i cour t ‟s decision  because the Missour i 

cour t  has adopted a  ru le tha t  expands the r ight  to 

                                              
1
 The cour t  of appeals rejected Mr . Frye‟s cla im tha t  he 

should be given  th e benefit  of the expired plea  offer . App. A24. 

The cour t  of appeals r ecognized tha t  it  was “n ot  empowered t o 

order  the Sta t e to reduce the charge” and recommend a  lesser  

sen tence. App. A24. Mr . Frye sought  t ran sfer  to the Missour i 

Supreme Cour t , a rgu ing tha t  th e cour t  of appeals should have 

ordered specific per formance of the expired plea  offer ; and it  

appear s tha t  Mr . Frye in tends to pur sue th is cla im , as h e has 

been  gran ted a n  extension  of t ime to file a  pet it ion  for  a  wr it  of 

cer t iorar i. Galin  E . Frye, Applican t v. Missouri, No. 10A312. 
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the effect ive assistance of counsel beyond it s 

in tended purpose—to protect  a  defendant ‟s funda-

menta l r ight  to a  fa ir  t r ia l. The Missour i cour t ‟s ru le 

conflict s with  the a ims (and the limit s) expressed in  

S trick land v. Wash ington  and Hill v. Lockhart , and it  

permits a  defendant  who has not  shown a  viola t ion  of 

the r ight  to fa ir  t r ia l to “reset” the proceedings and 

sta r t  over . Such  a  ru le is unfa ir  to the st a te, and it  

h inders the order ly administ ra t ion  of just ice. 
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REASONS FOR GRANTING THE P ETITION  
 

The purpose of the r ight  to effect ive assistance of 

counsel is to preserve a  defendant ‟s r ight  to a  fa ir  

t r ia l: “the r ight  to the effect ive assistance of counsel 

is recognized not  for  it s own sake, but  because of the 

effect  it  has on  the ability of the accused to receive a  

fa ir  t r ia l.” United  S tates v. Cronic, 466 U.S. 648, 658 

(1984). This case, like Lafler v. Cooper (pet it ion  for  

wr it  of cer t iora r i pending, No. 10-209), addresses a  

move by lower  cour t s away from the standard set  by 

the Cour t  in  S trick land v. Washington —and, thus, 

away from the const itu t ional underpinnings of the 

r ight  to the effect ive assistance of counsel. 
 
In  Lafler v. Cooper, the issue is whether  t r ia l 

counsel‟s deficien t  advice to reject  a  plea  agreement  

can  resu lt  in  any “prejudice” (as tha t  t erm is used in  

S trick land ) if the defendant  is la ter  given  a  fa ir  t r ia l. 

Here, the issue is simila r : whether  t r ia l counsel‟s 

fa iling to communicate a  plea  offer  can  resu lt  in  any 

“prejudice” if the defendant  la ter  en ters a  knowing, 

in telligent , and volunta ry guilty plea . 
 
This pet it ion  shou ld be granted for  three reasons. 

F irst , the Missour i cour t  has expanded the r ight  to 

the effect ive assistance of counsel beyond it s 

protect ive purpose of ensur ing a  fa ir  t r ia l, and, in  so 

doing, the Missour i cour t  has exceeded the bounds of 

the const itu t ion  and effect ively held tha t  a  defendant  

has a  const itu t ional r ight  to a  pa r t icu la r  plea  

ba rgain . Second, because most  cr imina l cases a re 

resolved through the plea  process, th is expansion  of 

the r ight  to effect ive assistance of counsel in  guilty-

plea  cases has the potent ia l to undermine the fina lity 

of convict ions in  a  grea t  number  of cases. Third, the 

Missour i cour t ‟s opin ion  direct ly conflict s with  a  

decision  of the United Sta tes Cour t  of Appea ls for  the 
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Seventh  Circuit  in  United  S tates v. S prings , 988 F .2d 

746 (7th  Cir . 1993), and it  exacerba tes the wider 

conflict  ident ified in  Lafler v. Cooper. 
 
I. By re fu s in g to  fo llow  th e  te s t  e s tablish ed in  

Hil l  v . Lock h a r t , an d by h old in g th at a 

de fen dan t w h o pleads  gu ilty  can  sh ow  

pre ju dice  w ith ou t sh o w in g th at th e  w aiver 

of h is  righ t to  tria l w as  in valid , th e  Missou ri  

cou rt h as  expan ded th e  righ t to  th e  e ffec tive  

ass is tan ce  of cou nse l beyon d its  con stitu -

t ion al bas is . 
 
 In  S trick land v. Washington , 466 U.S. 668, 684 

(1984), the Cour t  con t inued a  long line of cases tha t  

stand for  the proposit ion  tha t  “the Sixth  Amendment  

r ight  to counsel exist s, and is needed, in  order  to 

protect  the fundamenta l r ight  to a  fa ir  t r ia l.” More 

recent ly, the Cour t  observed tha t  the r ight  to 

effect ive assistance of counsel is bounded by the r ight  

to a  fa ir  t r ia l: “Having der ived the r ight  to effect ive 

representa t ion  from the purpose of ensur ing a  fa ir  

t r ia l, we have, logica lly enough, a lso der ived the 

limit s of tha t  r ight  from tha t  same purpose.” United  

S tates v. Gonzalez-Lopez , 548 U.S. 140, 147 (2006). 
 
 As a  means of protect ing a  defendant ‟s basic r ight  

to a  fa ir  t r ia l, in  S trick land  the Cour t  devised the 

now-familia r  two-par t  t est  for  ana lyzing cla ims of 

ineffect ive assist ance of counsel. F irst , “the 

defendant  must  show tha t  counsel‟s representa t ion  

fell below an  object ive standard of reasonableness.” 

466 U.S. a t  688. Second, the defendant  must , in  most  

cases, a ffirmat ively prove “prejudice.” Id . a t  694. 
 
 In  formula t ing a  test  for  pr ejudice, the Cour t  

noted tha t  “[i]t  is not  enough for  the defendant  to 

show tha t  the er rors had some conceivable effect  on  
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the outcome of the proceeding.” Id . a t  693. After  

some discussion  about  va r ious standards, the Cour t  

then  set t led upon the following: “The defendant  must  

show tha t  there is a  reasonable probability tha t , bu t  

for  counsel‟s unprofessiona l er rors, the resu lt  of the 

proceeding would have been  different .” Id . a t  694. 

The Cour t  a lso made pla in  tha t  th is t est  was 

designed to gauge the fa irness of a  defendant ‟s t r ia l: 

“When a  defendant  cha llenges a  convict ion , the 

quest ion  is whether  there is a  rea sonable probability 

tha t , absent  the er rors, the fact finder  would have 

had a  reasonable doubt  respect ing guilt .” Id . a t  695. 
 
 When a  defendant  pleads guilty, of course, there 

is no t r ia l, and the reliability of the verdict  is 

genera lly not  in  quest ion . Thus, in  the wake of 

S trick land , it  was not  immedia tely apparent  how 

cla ims of ineffect ive assistance of counsel should be 

resolved a fter  a  guilty plea . 
 

The answer  came in  Hill v. Lockhart . There, the 

Cour t  a ffirmed S trick land ‟s genera l framework, but  

the Cour t  a ltered the second par t  of the test  and held 

tha t  “in order  to sa t isfy the „prejudice‟ requirement , 

the defendant  must  show tha t  there is a  r easonable 

probability tha t , bu t  for  counsel‟s er rors, he would 

not  have pleaded guilty and would have insisted on  

going to t r ia l.” 474 U.S. a t  59. While different  from 

the S trick land  t est  for  prejudice, the Hill t est , too, 

was designed, u lt imately, to sa feguard the defend-

ant ‟s fundamenta l r ight  to a  fa ir  t r ia l. The t est  in  

S trick land  ensures tha t  the t r ia l it self is fa ir ; the 

test  in  Hill ensu res tha t  the waiver  of t r ia l is fa ir . 

And, under  Hill, if the waiver  is not  fa ir  (e.g., if it  is 

coerced), then  the defendant ‟s r ight  to a  fa ir  t r ia l is 

restored. In  shor t , the “prejudice” tha t  each  test  

seeks to remedy is the loss of the const itu t iona l r ight  

to a  fa ir  t r ia l. 
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In  Mr. Frye‟s case, t he Missour i cour t  adopted a  

test  for  prejudice tha t  does not  vindica te any 

const itu t iona l r ight . Mr. Frye did not  go to t r ia l, and 

he never  a lleged that  h is guilty plea  (h is wa iver  of 

th is r ight  to t r ia l) was not  knowing, in telligent , and 

volunta ry. Instead, Mr. Frye asser ted tha t  he was 

prejudiced because counsel‟s fa iling to communica te 

a  favorable plea  offer  caused h im to miss out  on  t he 

oppor tunity of obta in ing a  lesser  sen tence. 
 
In  other  words, Mr. Frye essent ia lly a lleged tha t , 

a lthough he waived h is r ight  to t r ia l with  a  fu ll 

understanding of wha t  he was giving up, he was 

never theless en t it led to have his waiver  vaca ted 

because, bu t  for  counsel‟s er ror , he could have waived 

h is r ight  to t r ia l ea r lier  and obta ined bet ter  t erms 

from the sta te. But  th is sor t  of prejudice—the 

perceived prejudice associa ted with  a  longer 

sentence—is not  the sor t  of prejudice tha t  Hill and 

S trick land  were designed to remedy. Ra ther , because 

the r ight  to effect ive assistance of counsel is der ived 

from the fundamenta l r ight  to a  fa ir  t r ia l, any cla im 

of ineffect ive assistance of counsel must  be limited to 

cur ing a  depr iva t ion  of tha t  fundamenta l r ight . S ee 

United  S tates v. Gonzalez-Lopez, 548 U.S. a t  147. As 

the Cour t  has sta ted: 
 

an  ana lysis focusing solely on  mere outcome 

determina t ion , without  a t ten t ion  to whether  

the resu lt  of the proceeding was fundamen -

ta lly unfa ir  or  unreliable, is defect ive. To set  

a side a  convict ion or  sentence solely because 

the outcome would have been  different  but  for  

counsel‟s er ror  may grant  the defendant  a  

windfa ll to which  the law does not  en t it le him . 
 
Lockhart v. Fretwell, 506 U.S. 364, 369-70 (1993) 

(footnote omit ted). S ee also Mabry v. J ohnson , 467 



 10 

U.S. 504, 508-09 (1984) (“It  is on ly when the consen -

sua l character  of the plea  is ca lled in to quest ion  tha t  

the validity of a  guilty plea  may be impa ired .”), 

abrogated  in  part on  other grounds, Puckett v. United  

S tates, 129 S.Ct . 1423, 1430 n . 1 (2009). 
 

The Missour i cour t  a t tempted to just ify it s 

decision  to reject  Hill under  the fact s of th is case by 

sta t ing tha t  it  was merely applying the ordinary 

S trick land  t est  for  prejudice. App. A17. The Missour i 

cour t  sta ted: “Reliance on  Hill‟s „templa te‟ tha t  a  

defendant  must  con tend tha t  „but  for‟ counsel‟s 

ineffect ive assistance the defendant  would have 

insisted on  going to t r ia l a s determinat ive of whether  

a  defendant  can  establish  prejudice completely 

ignores S trick land ‟s looser  emphasis on  whether  a  

defendant  can  establish  „an  adverse effect  on  the 

defense.‟ ” App. A16-A17. 
 
But , in  fact , by refusing to follow Hill, the 

Missour i cour t  ignored the basis for  both  S trick land  

and Hill—that  the r ight  to effect ive assistance of 

counsel is inseparably t ied to the fa irness of t r ia l , 

and not  merely a  defendant ‟s ability to obta in the 

lowest  sen tence. As the Cour t  expla ined in  Lockhart 

v. Fretwell, “Unreliability or  unfa irness does not  

resu lt  if the ineffect iveness of counsel does not  

depr ive the defendant  of any substant ive or  

procedura l r ight  to which  the law ent it les h im .” 506 

U.S. a t  372. In  other  words, t he S trick land  t est  for  

determining prejudice is not  “looser ,” as suggested by 

the Missour i cour t ; ra ther , it  is ta ilored to eva luat ing 

the fa irness of a  t r ia l. 
 
In  shor t , Mr. F rye‟s cla im of prejudice—tha t  he 

was prejudiced by the loss of a  plea  offer —is not  a  

cla im of const itu t iona l magnitude. There is no r ight  

to the lowest  possible sentence, and there is no r ight  
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to a  plea  offer  from the sta te. Indeed, even  when a  

plea  offer  is nomina lly accepted by the defendant , the 

agreement  a lone does not  crea te any const itu t iona lly 

protected r ight . “A plea  ba rgain  standing a lone is 

without  const itu t ional significance; in  it self it  is a  

mere executory agreement  which , unt il embodied in  

the judgment  of a  cour t , does not  depr ive an  accused 

of liber ty or  any other  const itu t iona lly protected 

in terest .” Mabry v. J ohnson , 467 U.S. a t  507.  
 

In  sum, because cla ims of ineffect ive assistance of 

counsel a re limited to cur ing er rors tha t  have 

infr inged on  the defendant ‟s fundamenta l r ight  to a  

fa ir  t r ia l, the Missour i cour t ‟s reformula t ion  of the 

test  for  prejudice—to protect  a  defenda nt ‟s purpor ted 

r ight  to accept  a  plea  offer—improper ly expands the 

r ight  to the effect ive assistance of counsel beyond  it s 

const itu t iona l basis. 

II. Th e  Missou ri cou rt’s  expan sion  of th e  right 

to  th e  e ffec tive  ass is tan ce  of cou n se l w ill  

u n derm in e  th e  doctrin e  of fin ality  and  

h in der th e  orderly  adm in is tration  of ju stice . 
 
 In  adopt ing a  modified test  for  proving prejudice 

under  the circumstances of th is case, the Missour i 

cour t  a lso over looked the ba lance Hill st ruck 

between finality of convict ions and the vindica t ion  of 

a  defendant ‟s r ights. Tha t  modified test  significant ly 

undermines the fina lity of guilty pleas, and it  m ay be 

used to undermine the fina lity of t r ia ls. 
 

In  Hill, in  formula t ing the appropr ia te test  for  

prejudice a fter  a  guilty plea , the Cour t  main ta ined a  

ba lance between preserving the finality of reliable 

convict ions and vindica t ing the inva lid wa iver  of a  

defendant ‟s r ight  to t r ia l. The Cour t  sta ted, “we 

believe tha t  requir ing a  showing of „prejudice‟ from 
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defendants who seek to cha llenge the validity of their  

guilty pleas on  the ground of ineffect ive assistance of 

counsel will serve the fundamenta l in teres t  in  the 

fina lity of guilty pleas.” 474 U.S. a t  58. The Cour t  

then  h ighlighted the impor tance of preserving the 

fina lity of guilty pleas: 
 

“Every inroad on  the concept  of fina lity 

undermines confidence in  the in tegr ity of our  

procedures; and, by increasing the volume of 

judicia l work, inevitably delays and impa irs 

the order ly administ ra t ion  of just ice. The 

impact  is grea test  when new grounds for  

set t ing aside guilty pleas a re approved 

because the vast  major ity of cr iminal 

convict ions resu lt  from such  pleas. Moreover , 

the concern  tha t  unfa ir  procedures may have 

resu lted in  the convict ion  of an  innocent  

defendant  is only ra rely ra ised by a  pet it ion to 

set  a side a  guilty plea .” 
 
Id . (quot ing United  S tates v. T im m reck , 441 U.S. 

780, 784 (1979)). By requir ing defendant s to prove 

tha t , bu t  for  counsel‟s er ror , they would not  have 

pleaded guilty and instead would have gone to t r ia l, 

the Cour t  ba lanced the impor tan t  in terest s of fina lity 

against  the impor tan t  in terest  of preserving the r ight  

to t r ia l. 
 

In  Mr. Frye‟s case, the Missour i cour t  crea ted  

another  “inroad on  the concept  of fina lity,” but  it  did 

so without  any showing that  Mr. Frye‟s guilty plea  

was unfa ir . Mr. F rye has never  a lleged nor  

a t tempted to prove tha t  h is guilty plea  was not  

knowing, in telligent , and volunta ry, and he has 

never  asser ted tha t , bu t  for  counsel‟s er ror , he would 

have gone to t r ia l. As a  consequence, th is new inroad 

on  the concept  of fina lity is made without  any of the 
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benefit s tha t  come from vindica t ing the r ight  to a  fa ir  

t r ia l.  
 

The illusory benefit  of the Missour i cour t ‟s new 

test  for  prejudice is illust ra ted by the ineffectua l 

na ture of the “relief” granted t o Mr. Frye. Mr. Frye 

sought  to obta in  the shor ter  sen tence tha t  he might  

have received under  the sta te‟s expired plea  offer , 

bu t  the Missour i cour t  concluded tha t  it  was “not  

empowered to order  t he Sta te” to reinsta te it s offer . 

App. A24. Thus, the Missour i cour t  simply vaca ted 

the reliable guilty plea  tha t  Mr. Frye had entered 

and sta ted tha t  Mr. Frye can  now “proceed to t r ia l or  

plead guilty to and be resentenced for  the same 

felony dr iving while revoked charge to which  Fr ye 

or iginally en tered h is „open‟ guilty plea .” App. A244. 

The Missour i cour t  acknowledged tha t  it  “may not  

seem a  sa t isfactory remedy for  Frye,” but  the cour t  

concluded tha t  it s “a lterna t ive is to ignore the mer it s 

of Frye‟s cla im[.]” App. A24. 
 
But  the lack of any effect ive remedy should  have 

led the Missour i cour t  to recognize tha t , in  fact , Mr. 

Frye had fa iled to demonst ra te the viola t ion  of any 

const itu t iona l r ight . If Mr. F rye had stood t r ia l, and 

if it  were determined tha t  h is t r ia l was unfa ir , the 

na tura l remedy would be to order  a  new t r ia l. 

Likewise, if a  defendant  is improper ly induced to 

wa ive the r ight  to t r ia l, the na tura l remedy is to 

vaca te the waiver  (i.e. the guilty plea ) and permit  the 

defendant  to stand t r ia l. Here, because Mr . Frye did 

not  suffer  either  depr iva t ion , he is not  en t it led to any 

remedy. 
 

Moreover , the remedy ordered by the Missour i 

cour t  is unwarranted. If Mr. Frye now elect s to plead 

guilty (as one might  expect  since he never  a lleged 

tha t  he wanted to stand t r ia l), then  the fina lity of the 
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or iginal plea  was undermined for  naught . And, in  the 

process, limited judicia l resources were squandered. 

 

If, on  the other  hand, Mr. Frye elect s to stand 

t r ia l, then  he has been  granted a  windfa ll tha t  he is 

not  en t it led to under  the law. Mr. Frye waived his 

r ight  to t r ia l, and there has never  been  any showing 

tha t  the wa iver  was invalid. Allowing Mr. Frye to 

take back h is wa iver—without  any showing tha t  the 

wa iver  was improper ly induced—gives Mr. Frye a  

second chance to stand t r ia l when the sta te‟s ability 

to t ry the case might  be mater ia lly prejudiced due to 

the passage of t ime. 

 

The resu lt  is tha t  a  defendant  who finds h imself 

in  Mr. Frye‟s place will have the ability to compare 

the outcome of h is guilty plea  to the sta te‟s in it ia l 

plea  offer . If the in it ia l plea  offer  is  more favorable, 

the defendant  can  then  have the plea  undone. The 

defendant  can  then  demand a  t r ia l and force the 

sta te to prove it s case a fter  a  considerable passage of 

t ime. This sor t  of conduct  is not  consisten t  with  the 

order ly administ ra t ion  of just ice. 

 

Alterna t ively, the Missour i cour t ‟s ru le could 

encourage a  defendant  who lea rns tha t  counsel has 

fa iled to communicate a  plea  offer  to cause even 

grea ter  waste. The defendant  could elect  to stand 

t r ia l, gamble on  receiving a  lesser  sen tence or  

acquit ta l, and then  have the t r ia l proceedings 

vaca ted if the t r ia l tu rns out  worse than  the sta te‟s 

expired plea  offer . This is the type of situa t ion  tha t  

under lies the pet it ion in  Lafler v. Cooper (pet it ion  for  

wr it  of cer t iora r i pending, No. 10-209), where the 

issue is whether  counsel‟s deficien t  advice dur ing 

plea  negot ia t ions can  resu lt  in  prejudice if the 

defendant  is subsequent ly given  a  fa ir  t r ia l and 
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sentenced to more than  the sta te‟s in it ia l plea  offer . 
 

In  sum, because there was no viola t ion of Mr. 

Frye‟s r ight  to a  fa ir  t r ia l, the Missour i cour t  er red in  

formula t ing a  test  tha t  has the effect  of undermining 

the fina lity of guilty pleas. The vast  major ity of 

cr imina l cases a re resolved through the plea  process, 

and the Missour i cour t ‟s ru le will inevitably impa ir  

the order ly administ ra t ion  of just ice. 
 
III. Th e  Missou ri cou rt’s  dec is ion  con flic ts  w ith  

a  dec is ion  of th e  Un ited  State s  Cou rt of 

Appeals  for th e  Seven th  Circu it , an d it 

pre sen ts  th e  oth er h alf of a  qu estion  th at 

h as  en gen dered broad con flict . 
 

The Missour i cour t ‟s opin ion  a lso conflict s with  a  

decision  of the United Sta tes Cour t  of Appea ls for  the 

Seventh  Circuit . In  United  S tates v. S prings , 988 

F .2d 746, 748-49 (7th Cir . 1993), the Seventh  Circuit  

addressed a  cla im of ineffect ive assistance of counsel 

rela ted to plea  negot ia t ions. There, plea  counsel told 

the defendant  to reject  a  plea  offer  because “the 

judge was likely to give h im a  sentence substant ia lly 

lower” than  the government ‟s offer . As it  tu rned out , 

when the defendant  subsequent ly pleaded guilty not  

pursuant  to the government ‟s  fir st  offer , the 

defendant  received a  longer  sentence. Id . a t  749. But  

the cour t  held tha t  even  assuming that  counsel‟s 

advice was deficien t , counsel‟s advice did not  resu lt  

in  any “prejudice” because “[n]ot  every adverse 

consequence of counsel‟s choices is „prejudice‟ for  

const itu t iona l purposes.” Id . (cit ing Lockhart v. 

Fretwell, 506 U.S. a t  369-70). To the cont ra ry, 

because the defendant  had volunta r ily pleaded 

guilty, the fact  tha t  he received a  longer  sentence  did 

not  demonst ra te “prejudice” because “ „[u]nreliability 

or  unfa irness does not  resu lt  if the ineffect iveness of 



 16 

counsel does not  depr ive the defendant  of any 

substant ive or  procedura l r ight  to which  th e law 

ent it les h im.‟ ” Id . (quot ing Fretwell, 506 U.S. a t  

372). Simila r ly, here, Mr. F rye has not  su ffered the 

depr iva t ion  of any fundamenta l const itu t iona l r ight . 
 

Although the conflict  over  the specific issue in  Mr. 

Frye‟s case may not  be widespread, it  is  the other  

ha lf of a  quest ion  tha t  has a r isen  in  cases where, 

a fter  reject ing or  missing a  favorable plea  offer , the 

defendant  is accorded a  fa ir  t r ia l (instead of a  fa ir  

gu ilty plea ). The issue in  those cases is whether  a  

defendant  who receives a  fa ir  t r ia l can  never theless 

show S trick land  prejudice from counsel‟s er ror s in  

plea  negot ia t ions. And like the Missour i cour t  and 

the Seventh  Circuit  here, the cour t s addressing tha t  

issue have reached conflict ing conclusions. Some 

cour t s confronted with  tha t  issue have granted the 

defendant  a  new t r ia l. S ee e.g. United  S tates v. 

Gordon , 156 F .3d 376, 381-82 (2nd Cir . 1998). Others 

have specifica lly en forced the forgone plea  offer . S ee 

e.g. Hoffm an  v. Arave, 455 F .3d 926, 942-43 (9th  Cir . 

2006).
2
 A th ird group has cra fted compromise 

remedies. S ee e.g. Boria v. Keane, 99 F.3d 492, 498-

99 (2nd Cir . 1996) (order ing defendant ‟s sen tence to 

be reduced to the t ime he had a lready served and 

defendant  discharged because tha t  per iod was more 

than  double wha t  he would have served under  the 

plea  offer ); Beckham  v. Wainwright , 639 F .2d 262, 

                                              
2
 In  Arave v. Hoffm an , 552 U.S. 1008 (2007), the Cour t  

gran ted cer t iorar i, in  par t , to address th is issu e. The Cour t  

ordered th e par t ies to an swer  the following qu est ion : “Wha t , if 

any, remedy sh ould be provided for  in effect ive assistance of 

counsel dur ing plea  barga in  negot ia t ions if the defendant  was 

la t er  convict ed and sen tenced pursuan t  to a  fa ir  t r ia l?” Id . But , 

u lt ima tely, th e case was dismissed a s moot . Arave v. Hoffm an , 

552 U.S. 117 (2008). 
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267 n . 7 (5th  Cir . 1981) (permit t ing defendant  to 

choose between reinsta tement  of the or igina l plea  or  

a  new t r ia l). And, fina lly, some cour t s have held that  

no remedy is appropr ia te because there is no 

prejudice if the defendant  receives a  fa ir  t r ia l. S ee 

e.g. S tate v. Greuber, 165 P .3d 1185, 1188-91 (Utah 

2007). 
 

Current ly, the issue of whether  “prejudice” can  be 

shown a fter  the defendant  receives a  fa ir  t r ia l is 

pending before the Cour t  in  Lafler v. Cooper, No. 10-

209. Mr. Frye‟s case represents the other  ha lf of tha t  

cont roversy—just  a s Hill represented the other  ha lf 

of the quest ion  answered by S trick land—as it  ra ises 

the ana logous quest ion  of whether  “prejudice” can  be 

shown a fter  a  fa ir  and reliable guilty plea . The issues 

combine to pose a  ser ious quest ion  th a t  the Cour t  

should answer : whether  a  defendant  can  base a  

cla im of ineffect ive assistance of counsel on  a  

superseded plea  offer . 
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CONCLUSION  

 

 The Cour t  should grant  the pet it ion for  a  wr it  of 

cer t iora r i. 
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In the Supreme Court of Missouri 
 

SC90856 

WD70504 

May Session , 2010 

 

Ga lin  E. Frye, 

   Appellan t , 

 

vs. (TRANSFER) 

 

Sta te of Missour i, 

   Respondent . 

 

 Now a t  this day, on  considera t ion  of the 

appellan t ‟s applica t ion  to t ransfer  and respondent ‟s 

applica t ion  to t ransfer  the above-ent it led cause from  

the Missour i Cour t  of Appea ls, Western  Dist r ict , it  is 

ordered tha t  the sa id applica t ions be, and the same 

a re hereby denied. 

 

STATE OF MISSOURI-Sct . 

 

I, Thomas F . Simon, Clerk of the Supreme Cour t  

of the Sta te of Missour i, cer t ify tha t  the foregoing is 

a  fu ll, t rue and complete t ranscr ipt  of the judgment  

of sa id Supreme Cour t , en tered of record a t  the May 

Session , 2010, and on  the 29
th
 day of J une, 2010, in  

the above-ent it led cause. 

 

Given  under  my hand and sea l of 

sa id Cour t , a t  the City of J efferson , 

th is 29
th
 day of J une, 2010. 

 

   /s/ Thomas F . Simon       Clerk 

________________________ D.C. 
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Missou ri Cou rt of Appe als  
WESTERN DISTRICT 

 

Apr il 27, 2010 

 

IMP ORTANT NOTICE  

 

To: All a t torneys of Record 

 

Re: GALIN E FRYE #514200 (24.035), APPELLANT 

 

        vs. 

 

STATE OF MISSOURI, RESPONDENT 

 

WD70504 

 

 P lease be advised tha t  Respondent ‟s mot ion  for  

Rehear ing is OVERRULED  and mot ion  for  t ransfer  

to Supreme Cour t  is DENIED . See Rule 83.04. 

 

 

 

         /s/ Terence G. Lord 

 

         Terence G. Lord 

         Clerk 

 

 

 

cc: EMMETT D. QUEENER (573) 882-9468 

 SHAUN J  MACKELPRANG (573) 751-5391 
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In the 

Missouri Court of Appeals 

Western District 
 
GALIN E. FRYE,   ) 

        ) 

   Appe llan t ,  ) WD7504 

        ) 

v .        ) OP INION FILED: 

        ) March  23, 2010 

        ) 

STATE OF MISSOURI, ) 

        ) 

   Respon dent . ) 
 

Appeal from  th e  Circu it Cou rt of 

Boon e  Cou nty , Missou ri  

The Honorable Clifford E. Hamilton , J r ., J udge 
 
Before Division  Four : THOMAS H. NEWTON, Chief 

J udge, J OSEPH M. ELLIS, J udge and CYNTHIA L. 

MARTIN, J udge. 
 

Ga lin  Frye appea ls the mot ion  cour t 's denia l of 

h is Rule 24.035 mot ion  for  post -convict ion  relief 

following an  evident ia ry hear ing. Frye contends tha t  

the mot ion  cour t  clear ly er red in  denying h is mot ion 

because he received ineffect ive assistance of counsel 

a s a  resu lt  of t r ia l counsel's fa ilure to inform him of a  

plea  offer  made by the Sta te. The plea  offer  would 

have permit ted Frye to plead to the amended charge 

of misdemeanor  dr iving while revoked instead of 

going to t r ia l on  the charge of felony dr iving while 

revoked. Frye cla ims he would have taken  the plea  

offer  amending h is charge to a  misdemeanor  had he 

known about  the offer . F rye thus contends t ha t  his 

subsequent  en t ry of an  “open” guilty plea  to the 
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felony charge of dr iving while revoked was 

unknowing, involunta ry, and unin telligent . We 

reverse and remand. 
 

Factu al and P rocedu ral History  
 

On August  14, 2007, the Sta te charged Galin  Frye 

(“Frye”) with  one count  of the class D felony dr iving 

while h is dr iving pr ivilege was revoked in  viola t ion 

of Sect ion  302.321.
1
 F rye had previously been 

convicted of three misdemeanor  dr iving while 

revoked charges on  May 21, 2004, Apr il 20, 2006, 

and February 10, 2006. 
 

F rye's preliminary hear ing was schedu led for  

November  9, 2007. Frye contacted counsel the day 

before to inform him tha t  he could not  a t tend the 

hear ing. Tr ia l counsel appeared on  Frye's beha lf and 

received a  cont inuance of the preliminary hear ing to 

J anuary 4, 2008. Frye had no scheduled cour t  

appearances between November  9, 2007, and 

J anuary 4, 2008. 
 

On November  15, 2007, the Sta te sent  Frye's t r ia l 

counsel a  wr it ten plea  offer  (“Offer”). The Offer  was 

file stamped as received in  t r ia l counsel's office on 

November  19, 2007. The Offer  sta ted: 
 

My recommenda t ion  is a [sic] follows: 3 

and defer , on  the felony with  10 days 

“shock” in  the Boone County J a il; OR  90 

days to serve on  an  amended 

misdemeanor  in  the Boone County J a il. 
 
I am going to subpoena  witnesses for  

the preliminary hear ing on  J anuary 4, 

2008. I will need to know if Mr. Frye 

                                              
1
 All sta tu tory references a re to RSMo 2000 as supplemen t -

ed un less otherwise indica ted. 
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will be waiving [sic] to preserve the offer  

by noon on  December  28, 2007. 
 
Tr ia l counsel's h ighlight ing of, and other  pen  marks 

on , the writ ten  Offer , coupled with  t r ia l counsel's 

t est imony a t  the post -convict ion  hear ing, confirm 

tha t  t r ia l counsel actua lly received and read the 

Offer  approximately one week a fter  it  was mailed. 
 

F rye test ified a t  the post -convict ion  hear ing tha t  

he had no knowledge of the Offer  unt il a fter  he was 

convicted, sen tenced, and incarcera ted.
2
 At  the t ime 

of the Offer , F rye lived in  St . Louis, Missour i. Tr ia l 

counsel had Frye's mailing address. Frye test ified a t  

the post -convict ion  hear ing tha t  dur ing the Offer  

window he did not  see or  speak with  t r ia l counsel 

and tha t  h is mailing address did not  change. 
 

Tr ia l counsel t est ified a t  the post -convict ion 

hear ing tha t  t r ia l counsel could not  reca ll whether  he 

had communica ted the Offer  to Frye. Tr ia l counsel 

t est ified tha t  there was no correspondence in  h is file 

to indica te any effor t  was made by h is office to mail 

the Offer  to Frye. Tr ia l counsel cou ld not  reca ll 

speaking with , seeing, or  ever  a t tempt ing to contact  

Frye dur ing the Offer  window of November 15, 2007, 

to December  28, 2007. 
 

On J anuary 4, 2008, Frye appeared for  h is 

cont inued preliminary hear ing. Tr ia l counsel, who 

was unable to a t tend, placed a  note in  Frye's file for  

the docket  a t torney cover ing the hear ing. The note 

sta ted “-Probably should-Ta lk to h im, from St . Louis, 

rec is t agged-Also has new misd, (go ahead & enter ) 

WAIVE.” Tr ia l counsel in terpreted h is note dur ing 

                                              
2
 Frye t est ified a t  the post -convict ion  hear ing tha t  h is post -

convict ion  counsel sen t  h im a  copy of the Offer  while h e was 

incarcer a t ed. 
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the post -convict ion  hear ing. He test ified tha t  h is note 

indica ted tha t  the Offer  was included in  the file and 

should be discussed with  Frye. By th is t ime, 

however , the Offer  had expired. Frye test ified tha t  

the docket  a t torney did not  advise h im of the expired 

Offer  a t  the t ime of the preliminary hearing. Tr ia l 

counsel in terpreted h is note's reference to “new 

misd” as refer r ing to the fact  tha t  Frye had received 

another  charge. Frye test ified dur ing h is post -

convict ion  hear ing tha t  he received another  

misdemeanor  dr iving wh ile revoked charge on  

December  30, 2007.
3
 This was two days a fter  the 

Offer  expired. It  is unclea r  how t r ia l counsel knew of 

Frye's new charge, t hough we surmise Frye must  

have had a  discussion  of some sor t  with  h is counsel 

between December  30, 2007, the da te of the new 

charge, and J anuary 4, 2008, the da te of the 

preliminary hear ing for  which  t r ia l counsel had 

prepared the hand writ ten  inst ruct ions for  the 

docket  a t torney. 
 

On March  3, 2008, Frye en tered an  “open” guilty 

plea  to the class D felony of dr iving while revoked. 

The new charge Frye received on  December  30, 2007, 

was not  addressed dur ing the guilty plea  hear ing. 

The Sta te recommended a  three year  sentence, 

defer red, with  ten  days shock t ime. This was 

ident ica l to the first  of the two opt ions tha t  had been 

descr ibed in  the Offer . The sentencing cour t  did not  

accept  the Sta te's recommenda t ion . Frye was 

sentenced on  May 5, 2008 to three years 

impr isonment  in  the Missour i Depar tment  of 

Correct ions. 
 

                                              
3
 Th e r ecord does not  r eflect  where the new charge was 

received. 
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On J une 9, 2008, Frye filed a  pro se mot ion 

seeking post -convict ion  relief pursuant  to Rule 

25.035 (“Mot ion”). Frye's Mot ion  a lleged tha t  t r ia l 

counsel was ineffect ive for  fa iling to communica te 

the Offer . Following an  evident ia ry hear ing, the 

mot ion  cour t  denied Frye's Mot ion . This appea l 

follows. 
 

Stan dard  of Review  
 

Appella te review of the disposit ion  of a  mot ion 

filed under  Rule 24.035 is limited to a  determina t ion 

of whether  the findings and conclusions of the mot ion 

cour t  a re clea r ly er roneous. Rule 24.035(k); Krider v. 

S tate, 44 S.W.3d 850, 856 (Mo.App. W.D.2001). The 

t r ia l cour t 's “findings and conclusions are clea r ly 

er roneous only if, a fter  reviewing the en t ire record,” 

we a re left  with  a  “defin ite and firm impression  tha t  

a  mistake has been  made.” Id . 
 

An alys is  
 

In  Frye‟s sole poin t  on  appea l, he contends tha t  

the mot ion  cour t  clea r ly er red in  denying h is Mot ion 

following an  evident ia ry hear ing because h is guilty 

plea  was unknowing, involunta ry, and unin telligent . 

F rye contends tha t  t r ia l counsel fa iled to inform him 

of the Offer . F rye contends tha t  had he known of the 

Offer  he would have accepted the prong of the Offer  

which  would have permit ted h im to plead to an  

amended misdemeanor  charge of dr iving while 

revoked, and tha t  he would not  have entered an  

“open” guilty plea  to the class D felony charge of 

dr iving while revoked. 
 

A guilty plea  must  be a  “volunta ry expression  of 

the defendant 's choice, and a  knowing and in telligent  

act  done with  sufficien t  awareness of the relevant  

circumstances and likely consequences.” S tate v. 
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R oll, 942 S.W.2d 370, 375 (Mo. banc 1997). Once a  

guilty plea  is en tered, a ll cla ims tha t  counsel was 

ineffect ive a re wa ived, “except  to the extent  tha t  the 

conduct  a ffected the volunta r iness and knowledge 

with  which  the plea  was made.” Worthington  v. 

S tate, 166 S.W.3d 566, 573 (Mo. banc 2005). 
 

The plea  process in  a  cr imina l adjudica t ion 

warrants the same const itu t ional guarantee of 

effect ive assistance of counsel a s t r ia l proceedings. 

Hill v. Lockhart , 474 U.S. 52, 57, 106 S.Ct . 366, 88 

L.Ed.2d 203 (1985). To preva il on  an  ineffect ive 

assistance of counsel cla im following a  guilty plea , 

Frye must  show by a  preponderance of the evidence 

tha t : (1) t r ia l counsel's performance was deficien t  

because he fa iled to exercise the customary skill and 

diligence tha t  a  reasonably competent  a t t orney 

would exercise in  simila r  circumstances; and (2) the 

deficien t  per formance prejudiced Frye. S trick land v. 

Washington , 466 U.S. 668, 687, 104 S.Ct . 2052, 80 

L.Ed.2d 674 (1984); S tate v. S im m ons, 955 S.W.2d 

729, 746 (Mo. banc 1997). If either  the performance 

prong or  the prejudice prong is not  met , then  we 

need not  consider  t he other , and Frye‟s cla im of 

ineffect ive assistance of counsel must  fa il. 

S trick land , 466 U.S. a t  687, 104 S.Ct . 2052. 
 
P er for m a n ce P r on g  
 

To sa t isfy the performance prong, Frye mu st  

show by a  preponderance of the evidence tha t  t r ia l 

counsel's fa ilure to inform him of the Offer  fell below 

an  object ive standard of reasonableness. Reasonable-

ness is looked a t  in  ligh t  of a ll of the circumstances, 

and the preva iling professiona l norms a t  the t ime of 

the a lleged er ror . S trick land , 466 U.S. a t  688-89, 104 

S.Ct . 2052. Frye must  overcome the presumpt ion  

tha t  any cha llenged act ion  was sound t r ia l st ra tegy, 
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and tha t  counsel rendered adequa te assistance of 

counsel, making a ll significant  decis ions in  the 

exercise of professiona l judgment . Id . a t  689-90, 104 

S.Ct . 2052. 
 

“Fa ilure of defense counsel to communica te a  plea  

offer  ordinar ily const itu tes deficien t  performance” of 

counsel. Mem bers v. S tate, 204 S.W.3d 210, 212 

(Mo.App. W.D.2006) (cit in g S tate v. Colbert , 949 

S.W.2d 932, 946 (Mo.App. W.D.1997)). In  Mem bers, 

defendant  contended h is guilty plea  was involunta ry 

and tha t  he received ineffect ive assistance of counsel 

because counsel had not  communica ted a  plea  offer . 

Id . a t  211. The motion  cour t  did not  permit  the 

defendant  an  evident ia ry hear ing. Id. We concluded 

tha t  the fa ilure to communica te a  plea  offer  sa t isfies 

the performance prong of St r ickland. Id . a t  213. 

Because the mot ion cour t  had not  permit ted the 

defendant  an  evident ia ry hear in g to determine 

whether , in  fact , the offer  had not  been 

communica ted, we reversed and remanded the case 

for  an  evident ia ry hear ing. Id. In  Colber t , defendant  

cla imed he was not  advised of the Sta te's plea  offer  

for  twenty-five years impr isonment  on  Count  I  and 

five years impr isonment  on  Counts II and III, for  a  

tota l of th ir ty years impr isonment . 949 S.W.2d a t  

945. Defendant  cla imed tha t  he was prejudiced as a  

resu lt , since unaware of the offer , he elected to go to 

t r ia l where he was convicted and received life 

impr isonment  on  one count  and mult iple year  

sentences on  other  counts to run  consecut ive with 

the life sentence. Id . a t  938, 946. The cour t  found 

defendant  had su fficien t ly a lleged ineffect ive 

assistance of counsel based on  counsel's fa ilure to 

communica te an  offered plea  and remanded the case 

for  an  evident ia ry hear ing. Id . a t  946. 
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In  Cottle v. Florida , 733 So.2d 963 (Fla .1999), the 

cour t  held tha t  “[t ]he caselaw uniformly holds tha t  

counsel is deficien t  when he or  she fa ils to rela te a  

plea  offer  to a  clien t .” Id . a t  966 (cita t ion omit ted). 

Simila r ly, in  T urner v. T exas, 49 S.W.3d 461 

(Tex.App.2001), the cour t  held tha t  defense counsel's 

fa ilure to communicate a  deadline a t tached to a  plea  

offer  const itu ted ineffect ive assistance of counsel. 

The cour t  held tha t  it  was not  reasonable t r ia l 

st ra tegy for  t r ia l counsel to withhold the deadline 

from the defendant  merely because t r ia l counsel 

believed the defendant  would be forced to make a  

faster  decision . Id . a t  470. The cour t  sta ted “the only 

reasonable st ra tegy ... would have been  to t imely 

not ify Appellan t  of the imminent ly approaching 

deadline.” Id . 
 

Here, Frye contends the Offer  was not  

communica ted to h im a t  a ll. We can  conceive of no 

reasonable t r ia l st ra tegy that  would just ify t r ia l 

counsel‟s fa ilu re to communica te the Offer  to Frye. 

We conclude, consisten t  with  Members, tha t  if F rye 

was not  advised of the Offer , he has established the 

St r ickland per formance prong. We turn  our  

a t ten t ion , therefore, to whether  Frye established 

tha t  he was not  told of the Offer . 
 

In  it s F indings of Fact , Conclusions of Law, and 

J udgment , the mot ion  cour t  acknowledges Frye's 

t est imony that  he was not  advised of the Offer  unt il 

a fter  he was incarcera ted. The mot ion  cour t  did not  

indica te whether  it  found Frye's t est imony to be 

believable. The motion  cour t  acknowledged t r ia l 

counsel's t est imony tha t  he could not  reca ll whether  

he had informed Frye about  the Offer . The t r ia l cour t  

found t r ia l counsel's t est imony to be credible. The 

effect  was a  finding tha t  t r ia l counsel cr edibly 

repor ted no recollect ion  of informing Frye of the 
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Offer . The mot ion  cour t  did not  make an  express 

finding with  respect  to whether  Frye knew of the 

Offer . However , the mot ion  cour t  found tha t  “even 

assuming tha t  counsel fa iled to tell Movant  of the 

offer , counsel cannot  be fau lted for  fa iling to inform 

Movant  of an  offer  when Movant  fa ils to stay in  

touch  with  counsel.” 
 

The mot ion  cour t  was required to “issue findings 

of fact  and conclusions of law on  a ll issues 

presented.” Rule 24.035(j) (emphasis a dded). While “ 

„[t ]here is no precise formula  to which  findings of fact  

and conclusions of law must  conform,‟ t hey must  

address a ll of the issues ra ised and be sufficien t ly 

specific to a llow for  meaningful appella te review.” 

Grim es v. S tate, 260 S.W.3d 374, 375 (Mo.App. 

W.D.2008) (quot ing Ivory v. S tate, 211 S.W.3d 185, 

189 (Mo.App. W.D.2007)). We a re typica lly required 

to remand a  case back to the cour t  for  requisite 

findings of fact  tha t  have not  been  made. Id . We do 

not  believe the absence of an  express finding of fact  

a s to Frye‟s knowledge of the Offer  requires remand, 

however . The mot ion  cour t  found t r ia l counsel's 

t est imony credible. Tr ia l counsel's t est imony 

included not  only h is concession  of no memory one 

way or  the other  of having informed Frye of the Offer  

but  a lso a  genera l discussion  of difficu lt ies t r ia l 

counsel had communica t ing with  Frye. By finding 

tha t  “even  if” Frye did not  know of the Offer  it  was 

Frye's fau lt , the mot ion  cour t  can  be reasonably 

assumed to have made the implicit  finding t ha t  Frye 

did not  know of the Offer  and tha t  he was to blame 

for  h is lack of knowledge. We believe, therefore, tha t  

the mot ion  cour t 's findings of fact  a re “sufficien t ly 

specific to a llow for  meaningful appella te review.” Id. 

We agree with  the t r ia l cour t 's  implicit  finding tha t  

Frye was not  informed of the Offer . We do not  agree, 
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however , tha t  the record suppor ted a  finding tha t  

Frye was to blame for  t r ia l counsel's fa ilure to 

communica te the Offer . 
 

At  the post -convict ion  hear ing, t r ia l counsel 

t est ified: 
 

Counsel, we‟ve ta lked about  th is on  the 

phone. I have wracked my bra in  to t ry 

to remember  wha t  happened in  Mr. 

Frye‟s case. I can  tell you  that  I do 

remember  tha t  communica t ion—I‟m not  

suggest ing through fault s of his own, 

but  he lived in  St . Louis, and 

communica t ion—I believe I had 

different  phone numbers from t ime to 

t ime. I’m  n ot su re  if I com m u n icated 

th is  to  h im  or n ot , simply because I 

don‟t  remember  h im being in  cour t  with  

me as often  as most  of my other  clien ts; 

tha t  he was from St . Louis, and tha t  I 

th ink tha t  he missed cour t  a  few t imes. 

And I don 't  believe I saw him again 

unt il a fter  th is offer  would have been 

revoked by opera t ion  of the language of 

it , of the let ter . 

 

(Emphasis added.) Although t r ia l counsel t est ified 

tha t  Frye “missed cour t  a  few t imes,” the only missed 

cour t  appearances reflected in  the record were 

between J anuary 4, 2008, and March  3, 2008, a fter  

the Offer  expired. Dur ing the Offer  window, Frye 

never  fa iled to appear  in  cour t  because there were no 

scheduled cour t  appearances du r ing tha t  t ime. 

Though t r ia l counsel sta ted tha t  Frye had different  

phone numbers from t ime to t ime, the only specific 

evidence rela t ing to how th is impacted t r ia l counsel‟s 
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communica t ion  with  Frye was t r ia l counsel‟s 

t est imony tha t : “Oh, I ca lled him on the 28th and 

noted in  my file tha t  h is phone was not  in  service,” 

refer r ing to J anuary 28, 2008. Tr ia l counsel a lso 

test ified tha t  on  February 4, 2008, Frye gave h im an 

upda ted number , suggest ing Frye in it ia ted contact  

with  h im to provide th is informat ion . Tr ia l counsel 

never  test ified tha t  he made any unsuccessful effor t  

to contact  Frye by phone dur ing the Offer  window. 

Instead, t r ia l counsel conceded: “I'm not  sure if I  

communica ted th is [the Offer ] to h im or  not .” 
 

The record a lso indica tes tha t  there wa s no 

communica t ion  by mail between t r ia l counsel and 

Frye dur ing the Offer  window. Frye‟s clien t  file is 

void of correspondence to Frye communica t ing the 

Offer . Tr ia l counsel t est ified tha t  the absence of a  

let ter  in  Frye's file reflect ing t ransmit ta l of t he Offer  

would tend to indica te tha t  no effor t  was made to 

communica te the Offer  to Frye in  writ ing. 
 
 Pursuant  to the Rules of Professiona l Conduct  

tha t  govern  the Missour i Bar , Frye‟s t r ia l counsel 

had an  absolu te duty to keep Frye informed of plea  

communica t ions. Rule 4-1.4 sta tes: “(a ) A lawyer 

sha ll: (1) keep the clien t  reasonably informed about  

the sta tus of the mat ter ; [and] ... (b) A lawyer  sha ll 

expla in  a  mat ter  to the extent  reasonably necessa ry 

to permit  the clien t  to make informed decisions 

rega rding representa t ion .” See a lso In  re Crews, 159 

S.W.3d 355, 359 (Mo. banc 2005). Pursuant  to Rule 

4-1.4 comments one and two, counsel is required to 

keep the clien t  informed of significant  developments 

in  the case, and “a  lawyer  who receives from 

opposing counsel ... a  proffered plea  ba rga in  in  a  

cr imina l case m u st  p r om p t ly in for m  t h e cl ien t  of 

i t s  su bst a n ce.” (Emphasis added). 
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The mot ion  cour t  correct ly noted tha t  “[t ]he 

reasonableness of counsel‟s act ions [to determine if 

the performance prong was met ] may be determined 

or  substant ia lly influenced by the defendant ‟s own 

sta tement  or  act ions.” S trick land , 466 U.S. a t  691, 

104 S.Ct . 2052. However , counsel‟s fa ilure to act  is 

on ly just ifiable in  circumstances where, because of 

the defendant 's own conduct , counsel was unable to 

proper ly ca rry out  h is responsibilit ies. S tate v. 

J ohnson , 901 S.W.2d 60, 63 (Mo. banc 1995) (finding 

tha t  t r ia l counsel was not  ineffect ive for  fa iling to 

ca ll a  witness because the defendant  fa iled to inform 

him of the witness's existence unt il a fter  t r ia l). It  is 

on ly when a  defendant 's behavior  leads to a  

fundamenta l lack of informat ion  on  the pa r t  of 

counsel tha t  counsel is excused from the reasonable 

standard of per formance. Id .; see also Cherco v. S tate, 

309 S.W.3d 819, 825-26 (Mo.App. W.D. 2010) (finding 

the performance prong of S trick land  was not  met  

because defendant  fa iled to stay in  touch  with 

counsel, despite repea ted a t tempts by counsel to 

contact  h im). In  th is case, t r ia l counsel could not  be 

excused from his absolu te duty to communica t e the 

Offer  to Frye unless Frye‟s behavior  caused t r ia l 

counsel to be unable to do so. The record is void of 

a n y  evidence of a n y  effor t  by t r ia l counsel to 

communica te the Offer  to Frye dur ing the Offer  

window, let  a lone any evidence tha t  Frye‟s conduct  

in ter fered with  t r ia l counsel's ability to do so. 
 

Reviewing the en t ire record, therefore, we a re left  

with  a  defin ite and firm impression  tha t  a  mistake 

has been  made. The t r ia l cour t  clea r ly er red in  

blaming Frye for  “fa iling to stay in  touch ” with  

counsel dur ing the six week Offer  window, a  finding 

which  effect ively sh ifted to Frye the duty to “stay in  
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touch ,” and which  divested t r ia l counsel of h is 

absolu te duty to communica te the Offer  to h is clien t . 

As there was no evidence tha t  any effor t  of any kind 

was made by t r ia l counsel to t imely inform Frye of 

the Offer , we conclude tha t  Frye established by a  

preponderance of the evidence tha t  he was not  

informed of the Offer  while the Offer  was pending or  

before h is guilty plea . As a  resu lt , t r ia l counsel‟s 

performance was deficien t . Mem bers, 204 S.W.3d a t  

213. The S trick land  per formance prong has been 

met . We now determine whether  t r ia l counsel‟s 

fa ilure to communica te the Offer  prejudiced Frye. 
 
P r eju d ice P r on g  
 

In  S trick land , the Supreme Cour t  a r t icu la ted the 

standard for  prejudice, sta t ing tha t  a  defendant  must  

show a  reasonable probability that , bu t  for counsel‟s 

a lleged deficiencies, the resu lt  of the proceeding 

would have been  different . S trick land , 466 U.S. a t  

694, 104 S.Ct . 2052. The S trick land  prejudice prong 

has since been  in terpreted by the Cour t  in  Hill, in  

the context  of guilty pleas, to mean that  in  order  to 

show prejudice, “the defendant  must  show tha t  there 

is a  reasonable probability tha t , bu t  for  counsel's 

er ror s, he would not  have pleaded guilty and would 

have insisted on  going to t r ia l.” Hill, 474 U.S. a t  59, 

106 S.Ct . 366. The Sta te contends tha t  because Frye 

did not  contend t ha t  “but  for” t r ia l counsel‟s fa ilure 

he would have insisted on  going to t r ia l, F rye cannot  

establish  prejudice as a  mat ter  of law. We disagree. 
 

In  Hill, the Supreme Cour t  extended the 

S trick land  ana lysis to guilty plea  proceedings, not ing 

tha t  “our  just ifica t ions for  imposing the „prejudice‟ 

requirement  ... a re a lso relevant  in  the context  of 

guilty pleas.” Hill, 474 U.S. a t  57, 106 S.Ct . 366 
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(cit ing S trick land , 466 U.S. a t  693, 104 S.Ct . 2052). 

These just ifica t ions were: 
 

The government  is not  responsible for , 

and hence not  able to prevent , a t torney 

er ror s tha t  will resu lt  in  reversa l of a  

convict ion  or  sent ence. At torney er rors 

come in  an infinite va r iety and a re as 

likely to be u t ter ly ha rmless in  a  

pa r t icu la r  case as they a re to be 

prejudicia l. They cannot  be classified 

according to likelihood of causing 

prejudice. Nor  can  they be defined with 

sufficien t  precision  to inform defense 

a t torneys correct ly just  wha t  conduct  to 

avoid. Representa t ion is an  a r t , and an 

act  or  omission  tha t  is unprofessiona l in  

one case may be sound or  even  br illian t  

in  another . Even  i f a  d efen d a n t  sh ow s 

t h a t  p a r t icu la r  er r or s of cou n sel  

w er e u n r ea sona ble, t h er efor e, t h e 

d efen d a n t  m u st  sh ow  t h a t  th ey 

a ct ua l ly h a d  a n  a d ver se effect  on  

t h e d efen se. 
 
Id . (cit ing S trick land , 466 U.S. a t  693, 104 S.Ct . 

2052) (emphasis added). Hill thus acknowledges tha t  

the S trick land  inquiry for  “prejudice” necessa r ily 

depends on  the specific evidence and circumstances 

surrounding the cla imed er ror . Id . I t  follows, 

therefore, tha t  the determina t ive factors for  eva lua t -

ing whether  counsel‟s ineffect iveness is prejudicia l 

must  be based on  the specific fact s  and circum-

stances of the case. Reliance on  Hill‟s “templa te” that  

a  defendant  must  contend tha t  “but  for” counsel's 

ineffect ive assistance the defendant  would have 

insisted on  going to t r ia l a s determinat ive of whether  
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a  defendant  can  establish  prejudice completely 

ignores S trick land 's looser  emphasis on  whether  a  

defendant  can  establish  “an  adverse effect  on  the 

defense.” S trick land , 466 U.S. a t  693, 104 S.Ct . 2052. 

We conclude tha t  though prejudice may, and often  

will, be established by a  defendant 's sh owing that  

“but  for” counsel's ineffect ive assistance, the 

defendant  would not  have pled guilty and would 

have insisted on  going to t r ia l, th is is not  the only 

way prejudice can  be established. According to 

S trick land , the test  of prejudice is whether  “the 

resu lt  of the proceeding would have been  different .” 

S trick land , 466 U.S. a t  694, 104 S.Ct . 2052. S ee 

Colbert , 949 S.W.2d a t  940 (“To demonst ra te 

prejudice, the movant  must  show a  reasonable 

probability tha t , bu t  for  h is a t torney's unprofessiona l 

er ror s, t h e r esu l t  of t h e p r oceed in g w ou ld  ha ve 

been  d i ffer en t .”) (cit ing S tate v. Harris, 870 S.W.2d 

798, 814 (Mo. banc 1994), cert. denied , 513 U.S. 953, 

115 S.Ct . 371, 130 L.Ed.2d 323 (1994)) (emphasis 

added). 
 

In  a  case simila r  to the one before us, our  

Supreme Cour t  has demonst ra ted it s agreement  with 

th is approach  to establish ing prejudice. In  Dobbins v. 

S tate, 187 S.W.3d 865 (Mo. banc 2006), Dobbins, 

relying on  the advice of counsel, rejected a  ten  year  

impr isonment  plea  with  the Sta te, and instead 

entered an  “open” guilty plea . Id . a t  866. Dobbins 

was subsequent ly sentenced to eighteen  years for  

possession  of mar ijuana  with the in ten t  to dist r ibute. 

Id . Dobbins filed a  Rule 24.035 motion  a lleging 

counsel a ffirmat ively mislead h im about  h is 

eligibility for  ea r ly release. Id . The Supreme Cour t  

found tha t  Dobbins received ineffect ive assistance of 

counsel based on  counsel's a ffirmat ive misrepresen -
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t a t ion , and in  discussing whether  prejudice had been 

established, noted: 
 

Counsel‟s ineffect iveness must  be joined 

with  prejudice to a fford Dobbins relief. 

In  th is case, Dobbin s w a s p r eju d iced  

beca u se h e r eject ed  a n  offer  t o p lea d  

t o a  ch a r ge r esu l t in g  in  a  10-yea r  

sen t ence. If h e h a d  k n ow n  h e w a s 

n ot  a ble t o ch a l len ge t h e sen t en ce, 

h e w ou ld  n ot  h a ve en t er ed  a n  op en  

p lea , bu t  w ou ld  ha ve a ccep t ed  t he 

offer , which  matched the lowest  

sen tence he could have received under  

the open  plea  agreement . Moreover , the 

fact s rela t ing to Dobbins' understanding 

of the pleas and h is agreement  tha t  no 

one had promised len iency for  the plea  

a re ir relevant . It  was not  the sentence 

to be imposed tha t  concerned Dobbins-it  

was h is eligibility for  sen tence reduct ion  

as to any sentence tha t  was imposed. 

His a t t or n ey's a ffirm a t ive m isr ep r e-

sen t a t ion  a s t o h is a bi l i t y t o 

ch a l len ge t h e sen ten ce p r ejud iced  

Dobbin s by ca u sing h im  t o p lea d  

gu i l t y w hen  h e other w ise w ou ld  n ot  

h a ve d on e so. 
 
Id . a t  867 (emphasis added). Reading the above 

passage as a  whole, it  is apparent  the Supreme Cour t  

did not  employ the na rrow Hill “but  for” t est  to find 

prejudice in  Dobbins. As in  Dobbins, F rye did not  

accept  a  plea  offer  tha t  he says he would have 

accepted but  for  counsel‟s ineffect ive assistance. As 

in  Dobbins, F rye does not  contend in  h is post -

convict ion  mot ion  tha t  but  for  counsel's ineffect ive 
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assistance, he wou ld not  have pled guilty and would 

have insisted on  going to t r ia l. 
 

Here, the mot ion  cour t  denied Frye's post -

convict ion  mot ion because “[e]ven  assuming tha t  

counsel can  be fau lted for  fa iling to tell Movant  about  

th is plea  offer , Movant  would not  be en t it led to a  

remand because cla ims under  Rule 24.035 must  

include a  cla im tha t  Movant  would have gone to t r ia l 

bu t  for  h is counsel‟s er ror s.” The mot ion  cour t  did not  

discuss Dobbins. Instead, the mot ion cour t  cited 

Beach v. S tate, 220 S.W.3d 360 (Mo.App. S.D. 2007), 

which  addresses Dobbins. The cour t  in  Beach  read 

Dobbin ‟s sta tement  tha t  defendant  was caused “to 

plead guilty when he otherwise would not  have done 

so” to mean Dobbins would not  have plead guilty and 

would have insisted on  going to t r ia l. Beach , 220 

S.W.3d a t  367. The Southern  Dist r ict  sta ted, “th is 

sen tence clea r ly sta tes tha t , bu t  for  ineffect iveness of 

plea  counsel, Dobbins would not  have pleaded guilty. 

By implica t ion , the only a lterna t ive to not  pleading 

guilty is to go to t r ia l. Thus, the Cou r t  applied the 

Hill standard without  cita t ion .” Id . a t  368. We 

decline to so in terpret  Dobbins. The Southern  

Dist r ict ‟s reading of a  single sentence in  Dobbins ou t  

of context  ignores the ba lance of the Supreme Cour t 's 

discussion  which  included the sta temen t  tha t  had 

the defendant  “known he was not  able to cha llenge 

the sentence, h e w ou ld  n ot  h a ve en t er ed  a n  op en  

p lea , bu t  w ou ld  h a ve a ccep t ed  th e offer .” 

Dobbins, 187 S.W.3d a t  867 (emphasis added). 

Beach 's in terpreta t ion  of Dobbins and it s applica t ion 

of Hill would leave a  defendant  with  no recourse 

even  if the defendan t  has clea r ly established tha t  

“but  for” h is counsel's ineffect ive assistance the 

outcome of h is proceeding would have been different . 

Our  cour t  does not  const rue Hill to ba r  other  means 
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of establish ing prejudice when insist ing on  going to 

t r ia l cannot  possibly remedia te ineffect ive assistance 

tha t  has a ffected the outcome of the proceeding. 

Cherco, 309 S.W.3d a t  829-30 (finding ineffect ive 

assistance of counsel dur ing the sentencing phase 

may warrant  remand for  resentencing without  an 

a llega t ion  by the defendant  tha t  he would not  have 

pled guilty and would have insisted on  going to t r ia l); 

see also Mem bers, 204 S.W.3d a t  213 (finding that  a  

defendant  has been  prejudiced if the defendant  

proves tha t  counsel fa iled to communicate a  plea  

offer  tha t  the defendant  would have accepted). 
 
 Other  jur isdict ions have found prejudice when 

counsel fa ils to inform a  defendant  of a  plea  offer , 

notwithstanding defendant 's fa ilure to contend he 

would have insist ed on  going to t r ia l. In  Turner, the 

cour t  found “the record shows tha t  Appellan t  was 

prejudiced by defense counsel‟s ineffect iveness and 

tha t , bu t  for  counsel‟s deficien t  performance, there is 

a  reasonable probability tha t  the outcome of the 

proceedings would have been  different .” 49 S.W.3d a t  

470. The cour t  went  on  to conclude tha t  when a  

defendant  was not  informed of a  deadline placed on  a  

plea  offer , and when “the record shows tha t  

Appellan t  would have t imely accepted the offer  had 

the deadline been proper ly conveyed to h im, 

Appellan t  has sa t isfied the burden  of showing 

prejudice.” Id . In  Cottle, defendant  cla imed he 

received ineffect ive assistance of counsel because h is 

counsel fa iled to convey the Sta te‟s plea  offer . 733 

So.2d a t  964-65. The cour t  held tha t  “an  inherent  

prejudice resu lt s from a  defendant 's inability, due to 

counsel‟s neglect , to make an  informed decision  

whether  to plea  ba rga in , which  exist s independent ly 

of the object ive viability of the actual offer .” Id . a t  

969 (cita t ions omit ted). 
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In  ligh t  of the foregoing, we find the mot ion 

cour t 's conclusion  tha t  Frye was not  prejudiced by 

t r ia l counsel's fa ilure to communica te the Offer  

merely because Frye did not  contend tha t  he would 

have insisted on  going to t r ia l to be a  clea r ly 

er roneous finding of fact  based on  a  clea r ly er roneous 

decla ra t ion  of the law. 
 
 The mot ion  cour t  a lso concluded tha t  remand of 

Frye's case would not  be proper  because now tha t  the 

Offer  has expired, the Sta te cannot  be compelled to 

renew the Offer . Moreover , accordin g to the mot ion 

cour t , the Sta te would have the power  to withdraw 

the Offer , even  if renewed, a t  any t ime before 

sentencing. 
 

“While a  defendant  has no const itu t ional r ight  to 

a  plea  ba rgain , Weatherford  v. Bursey , 429 U.S. 545, 

561, 97 S.Ct . 837, 51 L.Ed.2d 30 (1977), dur ing 

negot ia t ions he is ent it led to presuppose fa irness in  

the agreement .” S tate v. Price, 787 S.W.2d 296, 299 

(Mo.App. W.D. 1990) (cit ing S antobello v. N ew Y ork , 

404 U.S. 257, 261, 92 S.Ct . 495, 30 L.Ed.2d 427 

(1971)). This fa irness guaran tee was rest r icted in  

Mabry v. J ohnson , 467 U.S. 504, 104 S.Ct . 2543, 81 

L.Ed.2d 437 (1984). A “plea  agreement  standing 

a lone is without  const itu t ional significance.” Id . a t  

507. Thus, “[u]nless a  plea  agreement  impa ired the 

volunta r iness or  in telligence of a  guilty plea , the 

defendant  has no const itu t ional r ight  to have the 

plea  specifica lly enforced.” Price, 787 S.W.2d a t  299 

(cit ing Mabry, 467 U.S. a t  510, 104 S.Ct . 2543). The 

Cour t  in  Mabry, in  discussing a  plea  offer , “found 

tha t  the quest ion  of whether  a  prosecutor  was 

negligent  or  otherwise cu lpable in  first  making and 

then  withdrawing an  offer  was not  relevant  to a  due 

process a rgument .” Price, 787 S.W.2d a t  299-300 
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(cit ing Mabry, 467 U.S. a t  511, 104 S.Ct . 2543). 

Thus, it  does in  fact  appear  tha t  a  plea  offer  can  be 

withdrawn a t  any t ime before it  is accepted by the 

cour t , and a  plea  offer  once accepted by the 

defendant  can  be withdrawn without  recourse,
4
 

un less, a s noted in  Mabry, the plea  agreement  

impa ired the volunta r iness of the guilty plea . 
 

However , we a re not  dea ling with  a  case of 

cla imed prosecutor ia l misconduct . Price, Mabry, and 

the other  cases cited by the mot ion  cour t  in  it s 

J udgment  rela t ing to the enforceability of a  plea  offer  

or  agreement  a ll a rose in  the context  of a  defendant ‟s 

cla im of prosecutor ia l misconduct  in  withdrawing or  

fa iling to honor  a  plea . Here, the cla imed 

const itu t iona l viola t ion  rela tes to Frye‟s en t it lement  

to effect ive assistance of counsel. The mot ion  cour t  

suggests tha t  unless there is a  su itable means of 

remedia t ing the demonst ra ted ineffect ive assistance 

of counsel, there can  be no prejudice. In  other  words, 

the mot ion  cour t  suggests tha t  because we cannot  

compel the Sta te to renew the Offer , F rye is not  

prejudiced because we cannot , by remanding th is 

case, restore Frye to the posit ion  he would have been 

in  but  for  the ineffect ive assistance. 
 

We do not  believe the determina t ion  of prejudice 

can  be bootst rapped in  th is fash ion . The Sta te had 

exclusive cont rol over  the charging of Frye‟s offense. 

Thus, had Frye been  advised of the Offer , and had he 

accepted the Offer , t he t r ia l cour t  would have been 

bound to accept  the guilty plea  for  the misdemeanor  

                                              
4
 For  example, th e Sta te may well have withdrawn the 

Offer , even  if accepted by Frye, if it  became aware pr ior  to 

sen tencing of Frye‟s new charge on  December  30, 2007. 
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charge.
5
 The maximum ja il sen tence tha t  the t r ia l 

judge could have imposed for  the misdemeanor  plea  

was one year  impr isonment . Sect ion  558.011. The 

maximum sentence for  the class D felony to which  

Frye en tered an  “open” guilty plea  was four  years. Id . 

F rye received three years. Because of t r ia l counsel‟s 

fa ilure to inform Frye of the Offer , F rye pled guilty to 

a  felony instead of a  misdemeanor  and was subject  to 

a  maximum sentence of four  years instead of one 

year . We conclude tha t  notwithstanding the pract ica l 

difficu lt ies associa ted with  Frye‟s recourse, Frye has 

nonetheless established prejudice pu rsuant  to 

S trick lan d . We a re left  with a  definite and firm 

impression  tha t  a  mistake was made. We find tha t  

Frye did sufficien t ly prove, by a  preponderance of the 

evidence, tha t  he was prejudiced th rough t r ia l 

counsel's fa ilure to convey the Sta te's Offer .
6
 

                                              
5
 Of cour se, th e t r ia l cour t  wou ld have been  fr ee to sen tence 

Frye a long the con t in uum of th e r ange of punishmen t  

applicable to the misdemean or , just  as it  was fr ee to sen tence 

Frye a long the con t inuu m of th e r ange of punish ment  for  th e 

felony to which  Frye en ter ed h is “open” plea . Had t h e Offer  on ly 

addressed a  non -binding sen tencing recommendat ion  in  

exchange for  a  plea  of gu ilty on  th e or igina l felony charge of 

dr iving while r evoked, Frye would be h ard pressed to establish  

prejudice, n otwithstandin g counsel‟s fa ilu re to communica te th e 

Offer , a s th e Sta t e's Offer  would n ot  have been  binding, in  any 

manner , on  th e t r ia l cour t . 
 
6
 We ar e aware th a t  F rye‟s n ew misdemeanor  charge 

apparen t ly in flu enced t r ia l counsel‟s decision  not  to r equ est  an  

extension  of the Offer  from the Sta te. That  new charge was 

obta in ed by Frye aft er  th e Offer  window expir ed. Tr ia l counsel‟s 

belief abou t  wheth er  h e cou ld have per suaded the Sta t e to 

renew th e Offer  is ir r elevan t  a s Frye does not  con tend 

ineffect ive assist ance of counsel on  th is basis. It  is su fficien t  for  

Frye‟s sh owing of pr ejudice tha t  th e Offer  window would have 

permit ted Frye to accept  the Offer  and to have su bmit ted to a  

gu ilty plea  hear ing on  the amended charge in  advance of 

receiving yet  another  charge for  dr iving while r evoked.  
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We a re left  then  with  discern ing the appropr ia te 

recourse for  Frye‟s established Rule 24.035 viola t ion . 

Rule 24.035(j) provides tha t  if a  basis for  Rule 24.035 

relief is determined to exist , “the cour t  sha ll vaca te 

and set  a side the judgment  and sha ll discharge the 

movant  or  resentence the movant  or  order  a  new 

t r ia l or  correct  the judgment  and sentence a s 

a p p r op r ia t e.” (Emphasis added.) Though in  th is 

case, the “a pp rop r ia t e” remedia t ion  might  be to 

a fford Frye the oppor tunity to plead guilty to the 

amended charge of misdemeanor  dr iving while 

revoked, we apprecia te tha t  we a re not  empowered to 

order  the Sta te to reduce the charge aga inst  Frye. A 

remand, therefore, may leave Frye with  but  two 

opt ions—proceed to t r ia l or  plead guilty to and be 

resentenced for  the same felony dr iving while 

revoked charge to wh ich  Frye or igina lly en tered h is 

“open” guilty plea . Though th is is  [sic] may not  seem 

a  sa t isfactory remedy for  Frye, our  a lterna t ive is to 

ignore the mer it s of Frye‟s cla im, which  we a re 

unwilling to do. 
 
Our  Supreme Cour t  faced the same const ra in t  we 

face today in  Dobbins. Upon finding prejudice a r ising 

out  of a  simila r  scenar io where a  defendant  cla imed 

ineffect ive assistance of counsel prejudiced h im from 

accept ing an  ea r lier  plea  offer , the Cour t  reversed 

the judgment  and remanded the case. Dobbins, 187 

S.W.3d a t  867. We will do the same, defer r ing to 

Frye whether  he desires to insist  on  a  t r ia l or  to 

plead guilty to the charged offense or  to such  other  

amended charge a s the Sta te may deem it  

appropr ia te to offer .
7
 In  either  case, we will be 

                                              
7
 In  T urner, the Texas Cour t  of Appea ls r emedia t ed a  

similar  set  of circumstances by reversing th e t r ia l cour t ‟s 
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affording Frye tha t  to which  he is ent it led—the 

effect ive assistance of counsel. We a re cognizant  tha t  

the Sta te did absolu tely noth ing wrong in th is case 

and is not  responsible for  Frye‟s t r ia l counsel‟s 

fa ilure to communica te the Offer . 
 

Con clu s ion  
 
We reverse the judgment  en tered on  the guilty 

plea  and deem the guilty plea  withdrawn. We 

remand th is case for  fur ther  proceedings. 

 

 

 

        _________________________ 

        Cynth ia  L. Mar t in , J udge 

 

 

All Concur . 

                                                                                             
judgment  and r emanded the ca se “with  order s  to withdraw th e 

appellan t ‟s plea , requ ir e the Sta te to rein st a t e the plea  offer  a s 

it  exist ed pr ior  to th e Sixth  Amendment  viola t ion , and a llow the 

appellan t  t o replead to th e indictment .” 49 S.W.3d a t  471. We 

do not  sh are th e Texas cour t ‟s belief tha t  we ar e empowered to 

mandate the Sta te to offer  pleas or  to amen d charges, 

notwithst anding our  fin ding tha t  Frye‟s Sixth  Amendmen t  

r igh ts have been  viola t ed. 
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IN THE CIRCUIT COURT OF BOONE COUNTY, 

MISSOURI 

 

GALIN E. FRYE,   ) 

   Movant ,   ) 

        ) 

vs.        )CASE NO. 08BA-CV03050 

        ) 

STATE OF MISSOURI, ) 

   Respondent .  ) 

 

F INDINGS OF FACT, CONCLUSIONS OF LAW, 

AND J UDGMENT 

 

 Now on th is 18
th
 day of November , 2008, the cou r t  

en ters the following findings of fact  and conclusions 

of law as required by Rule 24.035(j): 
 
On March  3, 2008, Movant  pled guilty to one count  of 

felony of dr iving while revoked pursuant  to a  plea  

agreement  where the Sta te recommended three 

years in  the Depar tment  of Cor rect ions and deferred 

to the cour t  a s to proba t ion . On May 5, 2008, Movant  

was sentenced to th ree years in  the Depar tment  of 

Correct ions. 
 
 Movant  t imely filed h is pro se mot ion  for  post -

convict ion  relief and following appointment  of 

counsel, Movant  filed h is amended mot ion  on 

September  5, 2008. 
 
 On October  3, 2008, an  evident ia ry hear ing was 

held where Movant  and h is counsel t est ified. 
 
 Claim  8a) Movant ‟s only cla im is tha t  his counsel 

was ineffect ive for  fa iling to inform him tha t  the 

Sta te had made an offer  for  h im to plead to a  

misdemeanor  dr iving while revoked with a  90 day 

ja il sen tence. Movant  cla ims tha t  had he known the 



 A27 

Sta te had made tha t  offer , he would have accepted 

tha t  plea  offer . Movant  does not  cla im that  he would 

have gone to t r ia l bu t  for  h is counsel‟s act ion s. 
 

Movant  test ified a t  the evident ia ry hear ing tha t  

he was unaware tha t  the Sta te had made a  

misdemeanor  plea  offer . Movant  test ified tha t  had he 

known about  the plea  offer , he would have accepted 

tha t  offer . 
 
Movant ‟s t r ia l counsel t est ified tha t  he could not  

reca ll whether  he had informed Movant  about  the 

misdemeanor  plea  offer  but  tha t  he did reca ll tha t  

Movant  was ext remely difficu lt  to get  in  touch  with  

and tha t  he had changed h is t elephone number  

mult iple t imes. Counsel a lso test ified tha t  the 

misdemeanor  offer  expired on  December  28, 2008 

and tha t  counsel was aware tha t  the prosecutor , 

Brent  Nelson  did not  normally extend h is offers past  

the revoca t ion  da te. Counsel t est ified the 

misdemeanor  offer  had expired an d was revoked 

before h is saw Movant  in  cour t . Thus, there was no 

misdemeanor  offer  to accept . This Cour t  finds 

counsel‟s t est imony credible. Even assuming tha t  

counsel fa iled to tell Movant  of the offer , counsel 

cannot  be fau lted for  fa iling to inform Mova nt  of an 

offer  when  Movant  fa ils to stay in  touch  with  

counsel. 
 
 In  any event , Movant ‟s cla im cannot  succeed. 

Even assuming tha t  counsel can  be fau lted for  fa iling 

to tell Movant  about  h is plea  offer , Movant  would not  

be en t it led to a  remand because cla im s under  Rule 

24.035 must  include a  cla im tha t  Movant  would have 

gone to t r ia l bu t  for  h is counsel‟s er rors. This Cour t  

agrees with  the Southern  Dist r ict  Cour t  of Appea ls 

ana lysis in  Beach  v. Sta te, 220 S.W.3d 360 (Mo.App., 

S.D. 2006): 
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In  the present  case, Movant ‟s only a llegat ion  

of prejudice is tha t , bu t  for  plea  counsel‟s 

a lleged misadvice with  regard to h is chances 

for  proba t ion , he would not  have rejected the 

fifteen-year  plea  offer  previously extended by 

the Sta te. Based upon th is fact , and applying 

the above lega l pr inciples, we conclude the 

following. Movant ‟s const itu t iona l r ight  to 

effect ive assistance of counsel is premised 

upon and exist s to provide protect ion  of 

Movant ‟s const itu t iona lly guaranteed funda -

menta l r ight  to a  fa ir  t r ia l. However , Movant ‟s 

plea  of guilty waived h is r ight  to a  t r ia l, so no 

t r ia l was held. Thus, the only way to proper ly 

eva luate the a lleged ineffect iveness of 

Movant ‟s plea  counsel is by wha t  effect , if any, 

counsel‟s a lleged er ror  had upon Movant ‟s 

wa iver  of his r ight  to a  fa ir  t r ia l, i.e., is h is 

wa iver  of t r ia l by guilty plea  knowing and 

volunta ry. So, if there is a  reasonable 

probability tha t , bu t  for  plea  counsel‟s a lleged 

er ror , Movant  would not  have pleaded guilty 

thereby waiving h is r ight  to a  t r ia l, bu t  would 

have insisted upon going to t r ia l, then  

Movant ‟s const itu t iona lly guaranteed funda -

menta l r ight  to a  fa ir  t r ia l has been  denied, 

and Movant  is const itu t ionally prejudiced by 

the a lleged ineffect ive assistance of h is 

counsel. If, however , despite the a lleged er ror  

by counsel, Movant  asser t s, a s he has in  h is 

Rule 24.035 motion , tha t  he would have 

persisted in  wa iving h is const itu t iona l r ight  to 

a  fa ir  t r ia l by pleading guilty, then  Movant  

has not  been  denied h is r ight  to a  fa ir  t r ia l and 

is not  const itu t iona lly prejudiced by counsel‟s 

a lleged ineffect iveness. Based upon  the 

a llega t ions conta ined in  Movant ‟s mot ion , we 
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conclude tha t  Movan t ‟s convict ion  is not  the 

resu lt  of a  viola t ion  of Movant ‟s const itu t iona l 

r ight  to effect ive assistance of counsel and, a s 

such , is not  cognizable under  Rule 24.035. A 

cont ra ry conclusion  ra ises two problems. To 

conclude otherwise cha llenges the fina lity in  

a ll cr iminal convict ions en tered as a  resu lt  of a  

guilty plea —a concern  direct ly addressed by 

the United Sta tes Supreme Cour t  in  Hill, 

supra. Vir tua lly every cr iminal case resolved 

by a  guilty plea  involves plea  negot ia t ions, 

and, in  those few tha t  do not , an  a rgument  

could be made tha t  plea  counsel was 

ineffect ive for  not  engaging in  plea  negot ia -

t ions. Therefore, if any perceived prejudice to 

a  movant  in  such  plea  negot ia t ions r ises to the 

level of const itu t ional prejudice to suppor t  an  

ineffect ive assistance of counsel cla im, every 

guilty plea  would require an  evident ia ry 

hear ing on  the ensur ing Rule 24.035 motion . 

The Hill cour t  resolved th is potent ia l fina lity 

quest ion  by premising a  Movant ‟s const itut ion  

prejudice upon whether , bu t  for  plea  counsel‟s 

a lleged er ror , the Movant  would have pleaded 

not  guilty and insisted upon a  t r ia l. Aside from 

the fina lity issue, a  cont ra ry conclusion  

presents a  pract ica l problem as well: What  is 

Movant ‟s remedy? If, upon remand and an 

evident ia ry hear ing, the movant  cour t  finds 

tha t  the Movant ‟s a lleged fact s a re t rue, t hen  

the mot ion  cour t  would be required to vaca te 

and set  a side the judgment  and set  the case 

for  either  resentencing or  t r ia l. See Rule 

24.035(j). Yet , set t ing the case for  resentencing 

would not  be an  effect ive remedy because the 

mot ion  cour t  has no power  to require the Sta te 

to reinsta te the a lleged favorable plea  offer . 
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The Sta te could simply refuse to offer  Movant  

any plea  agreement . In  the absence of the 

a lleged favorable plea  offer  or  any other  plea  

offer , set t ing the case for  t r ia l would not  be an  

appropr ia te remedy because, based upon the 

record before the mot ion  cour t , Movant  has 

a lready made the decision  to plead guilty 

based on  the terms of the a lleged less -

favorable plea  agreement  ra ther  than  insist  on  

a  t r ia l. 
 
[cita t ions omit ted]. 
 
Here, Movant  does not  cla im he would have gone to 

t r ia l. He only cla ims tha t  he would have accepted the 

misdemeanor  offer  tha t  no longer  existed. Movant  is 

not  even  ent it led to a  plea  agreement  or  plea  offer . 

Sta te v. Honorable Cynth ia  Eckelkamp, 133 S.W.3d 

72 (Mo.App. E .D. 2004). 
 
Nor  is Movant  en t it led to a  remand. Movant  

would not  be able to take advantage of the plea  offer  

a s it  has been  withdrawn by the Sta te, the Sta te 

would not  be required to renew tha t  offer . Even if the 

Sta te was required to renew the offer , it  would have 

the opt ion  of withdrawing it  before it  was accepted 

by the t r ia l cour t . See Griffith  v. Sta te, 845 S.W.2d 

684, 686-687 (Mo.App. S.D. 1993); Stokes v. Sta te, 

688 S.W.2d 19, 22 (Mo.App. E .D. 1985). See Bryan  v. 

Sta te, 134 S.W.3d 795, 804 (Mo.App. S.D. 2004) (for  

simila r  fact s; “A second difficu lty is tha t  Bryan 

contends he was denied the oppor tunity to plead 

guilty on  terms he now finds acceptable. Remanding 

the case would be an  ineffect ive remedy since we 

have no power  to require the Sta te to reinsta te any of 

the va r ious plea  offers which  Bryan  previously 

turned down. [cita t ions omit ted]. Assuming we 

reversed the t r ia l cour t ‟s decision  and remanded the 
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case, the Sta te could simply refuse to offer  Bryan  any 

plea  agreement”); see a lso Rowland v. Sta te, 129 

S.W.3d 507 (Mo.App. S.D. 2004). Because Movant  

has fa iled to cla im, either  a t  the evident ia ry hear ing 

or  in  h is mot ion , tha t  he would have gone to t r ia l bu t  

for  h is t r ia l counsel‟s act ions and because a  remand 

would be improper , t h is Cour t  finds tha t  Movant  is 

en t it led to no relief. 
 
Movant ‟s cla im is denied. 
 

SUMMARY 
  

It  is the conclusion  of th is Cour t  tha t  Movant  has 

fa iled to show tha t  h is convict ion  or  sentence viola tes 

the Const itu t ion  or  laws of th is Sta te or  of the United 

Sta tes. 
 

 WHEREFORE, it  is the judgment  of th is Cour t  

tha t  a ll of the Movant ‟s cla ims a re denied. Costs 

t axed aga inst  Boone County, Missour i. 
 
 SO ORDERED, th is 18

th
 day of November , 2008. 

 

       /s/ Gene Hamilton  

       Gene Hamilton  

       Circuit  J udge, Division  I  
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[Excerpt from  th e  Legal File , pp . 19-26] 
 
Guilty P lea  and Sentencing Hear ing 

March  3, 2008 

* *  

 THE COURT: Case Number  3869, Sta te vs. Ga len 

Edward Frye. 
 
 MR. COLES: Yes, your  Honor . 
 
 THE COURT: You a re Ga len  Edward Frye? 
 
 THE DEFENDANT: Yes, sir . 
 
 THE COURT: And you appear  here with  Mr. 

Coles. He‟s an  a t torney who has been  appoin ted to 

represent  you . Is tha t  correct ? 
 
 THE DEFENDANT: Yes, sir . 
 
 THE COURT: What ‟s the mat ter  before the 

Cour t? 
 
 MR. COLES: Your  Honor , we wish  to withdraw 

our  plea  of not  guilty and enter  a  plea  of guilty on 

th is mat ter . We would note for  the Cour t  tha t  th is 

will be in  the way of an  open  plea . 
 
 THE COURT: Okay. You heard wha t  your  

a t torney sa id, Mr. Frye. Is tha t  wha t  you  want  to do? 
 
 THE DEFENDANT: Yes, sir . 
 
 THE COURT: P lease ra ise your  r ight  hand and 

be sworn . 
 
 (THE WITNESS WAS SWORN BY DEPU TY 

CLERK OF COURT SEVERS.) 

* * * 

 THE COURT: Please take the witness stand. 

  (The witness complied.) 

 

* * * 
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GALEN EDWARD FRYE  

 being first  du ly sworn , t est ified as follows: 

* * * 

EXAMINATION  

BY THE COURT: 

 Q. Mr. Frye, please sta te your  fu ll name. 
 
 A. Ga lin  Edward Frye. 
 
 Q. Do you understand tha t  by pleading guilty 

today you‟re wa iving up cer ta in  r ights tha t  you  have? 
 
 A. Yes. 
 
 Q. Do you understand tha t  among those r ights is 

the r ight  to be t r ied by a  jury? 
 
 A.  Yes. 
 
 Q. Do you understand tha t  if you  were t r ied by a  

jury, you  might  be acquit ted, found not  guilty of th is 

offense? 
 
 A. Yes. 
 
 Q. But  do you understand tha t  there is no 

acquit ta l from a  plea  of guilty? 
 
 A. Yes. 
 
 Q. Do you understand tha t  if you  stood a  jury 

t r ia l, the prosecut ing a t torney would have to br ing 

her  witnesses in to the cour t room, they would have to 

test ify, and you and your  a t torney could be here and 

cross-examine those witnesses? 
 
 A. (Nodding head.) 
 
 Q. Do you understand the verdict  of the jury 

would have to be unanimous, a ll 12 people would 

have to agree? 
 
 A. Yes. 
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 Q. Do you understand the burden  of proof would 

be on  the Sta te and tha t  burden  of proof would be to 

prove you guilty beyond a  reasonable doubt? 
 
 A. Yes. 
 
 Q. Do you understand tha t  you‟d have the r ight  

to present  evidence on  your  own beha lf if you  wanted 

to? 
 
 A. Yes. 
 
 Q. Do you understand tha t , a s the defendant , 

you‟d would have a  r ight  to test ify if you  wanted to, 

bu t  no one could force you to test ify? 
 
 A. Yes. 
 
 Q. Do you understand tha t  even  if you  were 

found guilty by the jury you‟d have a  r ight  to appea l 

th is Cour t ‟s decisions? 
 
 A. Yes. 
 
 Q. Do you understand tha t  if an  appella te cour t  

found tha t  th is t r ia l cour t  had done something 

wrong, the case might  be reversed and you might  be 

released out r ight? 
 
 A. Yes. 
 
 Q. Now, knowing those r ights to a  jury t r ia l, do 

you desire to wa ive them today and plead guilty? 
 
 A. Yes. 
 
 Q. You‟re charged in  the Informat ion  with the 

Class D felony of dr iving while your  license was 

revoked. Do you understand tha t  the range of 

punishment  for  tha t  offense is by a  fine, a  ja il t erm, a  

combina t ion  of a  fine or  ja il t erm, or  up to four  years 

in  the Depar tment  of Correct ions? 
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 A. Yes. 
 
 THE COURT: Sta te in tend to make a  recommen-

da t ion , Ms. Wilson? 
 
 MS. WILSON: J udge, I understa nd tha t  th is is an  

open  plea . 
 
 THE COURT: I‟m sorry? 
 
 MS. WILSON: This is an  open  plea . 
 
 THE COURT: Okay. So there is no recommen-

da t ion? 
 
 MS. WILSON: There is not . 
 
 THE COURT: And tha t  was your  understanding, 

Mr. Coles? 
 
 MR. COLES: Yes, your  Honor . 
 
BY THE COURT: 

 Q. Okay. And was tha t  your  understanding, Mr. 

Frye? 
 
 A. Yes. 
 
 Q. So you understand the fu ll range of punish -

ment  st ill ava ilable to me? 
 
 A. Yes. 
 
 Q. And do you understand tha t  among the th ings 

tha t  I could do is to sentence you up to four  years 

and require tha t  you  do the t ime? 
 
 A. Yes. 
 
 Q. Do you understand tha t  another  opt ion  would 

be to sentence you to such  a  sentence but  suspend 

the execut ion  of it  and put  you  on  proba t ion? 
 
 A. Yes. 
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 Q. But  do you understand another  opt ion  will be 

not  to impose a  sentence but  just  to put  you  on 

proba t ion? 
 
 A. Yes. 
 
 Q. But  do you understand the fina l decision  is up 

to me? 
 
 A. Yes. 
 
 Q. And do you underst and tha t  if I pu t  you  on  

proba t ion  under  eit her  set  of circumstances, a  

suspended execut ion  or  a  suspended imposit ion , 

there‟s a  requiremen t  tha t  you  do two days in  the 

county ja il? 
 
 A. Yes. 
 
 Q. Has anybody promised you anyth ing tha t ‟s not  

been  sta ted here in  order  to get  you  to plead guilty 

against  your  will? 
 
 A. No. 
 
 Q. Has anyone threa tened you or  coerced you in 

any manner  in  order  to get  you  to plead guilty 

against  your  will? 
 
 A. No. 
  
 THE COURT: Is there any quest ion  of the lega lity 

of the a r rest  or  of any sea rch  and seizure, Mr. Coles? 
 
 MR. COLES: No, your  Honor . 
 
BY THE COURT: 

 Q. Did you make any sta tements to the police 

about  these mat ters, Mr. Frye? 
 
 A. No, sir . 
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 Q. Looking a t  the Informat ion , it  a lleges that  th is 

occur red on  or  about  the August  the 9
th
, 2007, here in  

Boone County, Missour i. And it  a lleges tha t  a t  tha t  

place you opera ted a  motor  vehicle on  a  h ighway, on 

Creasy Spr ings Road, dur ing a  t ime when your  

dr iver‟s license was revoked under  the laws of th is 

sta te. 

  Is tha t  t rue? 
 

A. Yes, sir . 
 
 Q. And it  a lleges you knew tha t  your  dr iver‟s 

license was revoked. 

  Is tha t  t rue? 
 

A. Yes. 
 
 Q. It  a lleges three pr ior  offenses. It  a lleges tha t  

on  the 21
st
 day of May, 2004, you  were convicted of 

diving while revoked in  the 13
th
 J udicia l Circuit  

Cour t  of Boone County, Missour i, for  events 

occur r ing on  the 29
th
 of December , 2003. 

  Is tha t  t rue? 
 

A. Yes. 
 
 Q. Were you represented by an  a t torney a t  tha t  

t ime? 
 
 A. Yes. 
 
 Q. It  fur ther  a lleges that  on  the 20

th
 day of Apr il, 

2006, you were convicted of dr iving while revoked in  

the 13
th
 J udicia l Circuit  Cour t , Boone County, 

Missour i, for  events occur r ing on  the 15
th
 day of 

October , 2005. 

  Is tha t  t rue? 
 

A. Yes. 
 
 Q. And you were represented by counsel At  tha t  

t ime? 



 A38 

 A. Yes. 
 
 Q. It  fur ther  a lleges tha t  on  the 10

th
 day of 

February, 2006, you  were convicted of dr iving while 

revoked here in  Boone Count y, Missour i, for  events 

occur r ing on  the 10
th  

day of August , 2005. 

  Is tha t  t rue? 
 

A. Yes. 
 
 Q. Were you represented by an  a t torney a t  tha t  

t ime? 
 
 A. Yes. 
 
 Q. You‟ve been  represen ted in  th is mat ter  by Mr. 

Coles. Have you had ample oppor tunity to meet  with 

h im and to discuss the case with  h im? 
 
 A. Yes. 
 
 Q. Is there anyth ing you have asked h im to do 

tha t  he has refused to do? 
 
 A. No. 
 
 Q. Do you have any compla in t  about  the way he‟s 

represented you? 
 
 A. No. 
 
 Q. Have you had any drug or  a lcohol today 

causing you to plead guilty aga inst  your  will? 
 
 A. No. 
 
 THE COURT: Any other  quest ions now, Mr. 

Coles? 
 
 MR. COLES: No, your  Honor . 
 
 THE COURT: Has there been  discovery? 
 
 MR. COLES: There has. 
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 THE COURT: And do you believe that  th is plea  of 

guilty is in  your  clien t‟s best  in terest? 
 
 MR. COLES: I do, your  Honor . 
 
BY THE COURT:   

 Q. Now, you understand, Mr. Frye, tha t  Mr. 

Coles can  give you advice and make recommen-

da t ions to you, but  it  has to be your  decision  as to 

whether  you plead guilty. Do you under stand tha t? 
 
 A. Yes. 
 
 Q. And is th is your  decision  to plead guilty? 
 
 A. Yes. 
 


