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QUESTION PRESENTED

Whether the University of Texas at Austin’s
race-based admissions policy wviolates the Equal
Protection Clause of the Fourteenth Amendment.
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IDENTITY AND
INTEREST OF AMICI CURIAE

Pacific Legal Foundation, the Center for Equal
Opportunity, the American Civil Rights Institute, the
National Association of Scholars, and Project 21
respectfully submit this brief amicus curiae in support
of the Petitioner Abigail Noel Fisher.!

For nearly 40 years, Pacific Legal Foundation
(PLF) has litigated in support of the rights of
individuals to be free of racial discrimination and
preferences. PLF participated as amicus curiae in
nearly every major Supreme Court case involving
racial classifications in the past three decades,
including Parents Involved in Cmty. Schs. v. Seattle
Sch. Dist. No. 1, 551 U.S. 701 (2007); Gratz v.
Bollinger, 539 U.S. 244 (2003); Grutter v. Bollinger,
539 U.S. 306 (2003); Adarand Constructors, Inc. v.
Pena, 515 U.S. 200 (1995); City of Richmond v. J.A.
Croson Co., 488 U.S. 469 (1989); and Regents of the
Univ. of Cal. v. Bakke, 438 U.S. 265 (1978).

The Center for Equal Opportunity (CEO) and the
American Civil Rights Institute (ACRI) are nonprofit
research, education, and public advocacy

! Pursuant to this Court’s Rule 37.2(a), all parties have consented
to the filing of this brief. Counsel of record for all parties received
notice at least 10 days prior to the due date of the Amici Curiae’s
intention to file this brief. Letters evidencing such consent have
been filed with the Clerk of the Court.

Pursuant to Rule 37.6, Amici Curiae affirm that no counsel for
any party authored this brief in whole or in part, and no counsel
or party made a monetary contribution intended to fund the
preparation or submission of this brief. No person other than
Amici Curiae, its members, or its counsel made a monetary
contribution to its preparation or submission.
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organizations. CEO and ACRI devote significant time
and resources studying racial, ethnic, and sex
discrimination by the federal government, the states,
and private entities, and educating Americans about
the prevalence of such discrimination. CEO and ACRI
publicly advocate for the cessation of racial, ethnic, and
sex discrimination by the federal government, the
several states, and private entities. Both CEO and
ACRI have participated as amici curiae in numerous
cases relevant to the analysis of this case, including
Ricci v. DeStefano, 129 S. Ct. 2658 (2009); Parents
Involved, 551 U.S. 701; and Grutter, 539 U.S. 306.

The National Association of Scholars (NAS) is an
independent membership association of academics
working to foster intellectual freedom and to sustain
the tradition of reasoned scholarship and civil debate
in America’s colleges and universities. NAS supports
intellectual integrity in the curriculum, in the
classroom, and across the campus. NAS is dedicated to
the principle of individual merit and opposes race, sex,
and other group preferences. As a group comprised of
professors, graduate students, administrators, and
trustees, NAS is intimately familiar with the issues
relevant to the analysis of this case. NAS, CEO, ACRI,
and PLF participated in this case in the court below.
Fisher v. Univ. of Texas at Austin, 631 F.3d 213 (5th
Cir. 2011).

Project 21 is an initiative of The National Center
for Public Policy Research designed to promote the
views of African-Americans whose entrepreneurial
spirit, dedication to family, and commitment to
individual responsibility has not traditionally been
echoed by the nation’s civil rights establishment.
Project 21 participants seek to make America a better
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place for African-Americans, and all Americans, to live
and work. Project 21 has participated as amicus curiae
in this Court numerous times, including Nw. Austin
Mun. Util. Dist. No. 1 v. Holder, 129 S. Ct. 2504 (2009);
Bartlett v. Strickland, 556 U.S. 1 (2009); and Crawford
v. Marion County Election Bd., 553 U.S. 181 (2008).

This case raises important issues of constitutional
law. Amici consider this case to be of special
significance in that it concerns the fundamental issue
of whether racial diversity through racial balancing in
undergraduate admissions at public universities may
be deemed a compelling governmental interest
sufficient to justify discriminatory policies based solely
on the students’ race. Amici believe that their public
policy perspectives and litigation experience provide an
additional viewpoint on the issues presented in this
case, which will be of assistance to the Court in its
deliberations.

INTRODUCTION AND
SUMMARY OF ARGUMENT

The University of Texas at Austin (University)
discriminated against Abigail Fisher because of the
color of her skin when she applied for admission.
Fisher, 631 F.3d at 216-17. In the decision below, the
Fifth Circuit held that because the University was
following the reasoning of this Court in Grutter, 539
U.S. 306, the race-based admissions program did not
violate the Equal Protection Clause. Fisher, 631 F.3d
at 247. By doing so, the Fifth Circuit has extended
Grutter, sanctioning the allocation of educational
opportunities at undergraduate institutions on the
basis of race simply for the sake of racial balancing.
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Within the Fifth Circuit, the panel decision met
with harsh criticism. Judge Garza, concurring
specially in the panel opinion, found the policy
indistinguishable from racial quota systems long held
unconstitutional by this Court. Id. at 252 (Garza, J.,
concurring specially) (“If two applicants, one a
preferred minority and one nonminority, with
application packets identical in all respects save race
would be assigned the same score under a holistic
scoring system, but one gets a higher score when race
1s factored in, how is that different from Gratz?”).
Then, by a narrow 9-7 margin, the Fifth Circuit voted
not to rehear the case en banc. Dissenting, Chief Judge
Jones criticized the panel decision for its disregard of
strict scrutiny: “This panel decision essentially
abdicates judicial review of a race-conscious
admissions program that favors two groups, African-
Americans and Hispanics, in one of the most ethnically
diverse states in the United States.” Fisher v. Univ. of
Texas at Austin, 644 F.3d 301, 303 (5th Cir. 2011)
(Jones, C.J., dissenting from denial of rehearing en
banc). This wholesale abdication of judicial review
“gives a green light to all public higher education
institutions in this circuit, and perhaps beyond, to
administer racially conscious admissions programs
without following the narrow tailoring that Grutter
requires.” Id. (Jones, C.J., dissenting from denial of
rehearing en banc).

This Court should grant review of the Fifth
Circuit’s decision. The decision conflicts with decisions
of this Court in two important ways. First, the panel
decision guts the first prong of strict scrutiny analysis
by holding that all government-run universities
automatically have a compelling interest in “racial
diversity” at all times. Fisher, 631 F.3d at 220.
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Second, the decision undermines the second prong of
strict scrutiny by allowing government to adopt race-
conscious measures without giving serious, good faith
consideration to less restrictive race-neutral policies.
Fisher, 631 F.3d at 242. This is especially problematic
with new evidence demonstrating that public
universities have excelled in generating increased
minority enrollment under wholly race-neutral criteria.

Additionally, this Court should grant review
because universities nationwide have used Grutter as
a blueprint for employing racial criteria in university
admission policies, instead of treating it as a warning
to scale back reliance on race. Review is crucial to
restore meaningful limits on government’s authority to
discriminate based on race.

REASONS FOR
GRANTING THE PETITION

I

THE PANEL’S DECISION CONFLICTS
WITH DECISIONS OF THIS COURT

The Equal Protection Clause mandates that “[n]o
state shall . . . deny to any person within its
jurisdiction the equal protection of the laws.” U.S.
Const. amend. XIV, cl. 1. This rule admits no
exception for purportedly beneficial discrimination.
“[A]ll governmental action based on race—a group
classification long recognized as in most circumstances
irrelevant and therefore prohibited—should be
subjected to detailed judicial inquiry.” Grutter, 539
U.S. at 326 (citations omitted). The language of
Title VI of the 1964 Civil Rights Act and 42 U.S.C.
§ 1981 is even more explicit.
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A. The Court Should Grant
Review Because the Panel
Decision Conflicts With This
Court’s Decisions Prohibiting
a Generalized Compelling Interest

The panel decision waters down strict scrutiny
analysis by holding that under Grutter, universities
have an abstract compelling interest to pursue racial
diversity which justifies the wuse of racially
discriminatory admissions policies. Fisher, 631 F.3d
at 220. But the existence of a compelling interest at
the University of Michigan’s law school cannot satisfy
the requirement to demonstrate a compelling interest
at a different public university involving different
parties and different circumstances. Cf. San Antonio
Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35 (1973)
(“The undisputed importance of education will not
alone cause this Court to depart from the usual
standard for reviewing a State’s social and economic
legislation.”). As this Court’s precedents have shown,
the finding of a compelling interest in race-conscious
state action requires a particularized showing of
specific circumstances to support the use of racial
criteria in government decisionmaking.

Prior to Grutter, this Court had never sanctioned
a race-based governmental program that was not
predicated on remedying intentional discrimination.
Even Bakke, 438 U.S. 265, did not accept the diversity
rationale as a compelling state interest. In Bakke, only
two points commanded a majority of the Court:
(1) Alan Bakke was entitled to admission, and (2) some
indefinite consideration of race is allowable under the
Constitution. Bakke, 438 U.S. at 271-72. Dr. Peter W.



7

Wood, President of the National Association of
Scholars, agrees:

Powell's Bakke opinion, however, lifted
diversity out of obscurity and gave it the
respectability of seeming law . . . The
happenstance that none of his Supreme
Court colleagues joined Powell in extolling
diversity tends to be overlooked, and those
who are now committed to promoting the
idea are perhaps reluctant to remember that
the widely cited legal foundation for
pursuing diversity in schools and colleges
rests on one man’s unsupported opinion.

Peter Wood, Diversity: The Invention of a Concept 113
(2003).

In Bakke, Justice Powell decided the case on
narrow tailoring grounds, and acknowledged that even
under his theory, the asserted diversity interest must
be particular to the institution in question to be found
compelling. Justice Powell’s opinion discusses such
factors as the type of institution, the homogeneity of
the student body, the necessity of the preference, etc.
Bakke, 438 U.S. at 313-15 (Powell, J., op.).

Writing for a plurality of the Court in Wygant v.
Jackson Bd. of Educ., 476 U.S. 267 (1986), Justice
Powell ended any speculation that his Bakke opinion
endorsed a blanket compelling interest in diversity for
all educational institutions, by emphasizing that racial
classifications must be justified by a need specific to
that particular governmental body adopting such
measures: “[Tlhe Court has insisted upon some
showing of prior discrimination by the governmental
unit involved before allowing limited use of racial
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classifications in order to remedy such discrimination.”
Id. at 274 (emphasis added). The Wygant Court held
that “societal discrimination” and the “role model
theory” were “too amorphous” with “no logical stopping
point” and do “not necessarily bear a relationship to
the harm caused by prior [discrimination].” Id. at 274-
76.

Grutter did not change this requirement. “[S]trict
scrutiny is designed to provide a framework for
carefully examining the importance and the sincerity
of the reasons advanced by the governmental
decisionmaker for the use of race in that particular
context.” Grutter, 539 U.S. at 328 (emphasis added).
The Court did not simply permit the University of
Michigan’s law school to invoke “diversity” without
scrutiny; it required the law school to prove a specific
need for diversity based upon specific circumstances
and for its specific purposes.”? Indeed, the Court

(1154

emphasized that “‘it is not an interest in simple ethnic

2 This is especially important today, since the rationale and
evidence underlying the educational benefits that flow from a
diverse student body have been significantly undercut in the wake
of Grutter. See, e.g., Roger Clegg, Attacking “Diversity”: A Review
of Peter Wood’s Diversity: The Invention of a Concept, 31 J.C. &
U.L. 417, 425-30 (2005) (collecting studies that the social science
evidence purporting to tout diversity’s educational benefits was
and is seriously flawed); Roger Clegg, The Educational Benefits of
Diversity’, National Review Online, Feb. 1, 2011, available at
http://www.nationalreview.com/phi-beta-cons/39876/educational
-benefits-diversity?page=1 (last visited Oct. 13, 2011) (describing
new studies confirming that the evidence touting diversity is
“marginal” and “uncertain”); John Rosenberg, “Diversity” Research
Advances Progresses Accumulates, Discriminations, Feb. 6, 2010,
available at http://www.discriminations.us/2010/02/%e2%80%9c
diversity%e2%80%9d-research-advances-progresses-accumulates/
(last visited Oct. 13, 2011) (analyzing new data on the educational
benefits of diversity).
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diversity’ . . . that can justify the use of race.” Id.
at 324-25 (quoting Bakke, 438 U.S. at 314-15)
(emphasis added).

Many of the particular factual circumstances
present in Grutter are not present in Fisher. Central
to the finding of diversity as a compelling interest in
Grutter was the fact that a law school was asserting
the interest. The Court noted that “highly selective
law schools” (including the University of Michigan) are
unique in that they account for “25 of the 100 United
States Senators, 74 United States Courts of Appeals
judges, and nearly 200 of the more than 600 United
States District Court judges.” Grutter, 539 U.S. at 332.
This emphasis placed on highly selective law schools
was central to the finding of a compelling interest.
“Access to legal education (and thus the legal
profession) must be inclusive.” Id. at 332-33 (emphasis
added). Obviously, the role of diversity will be
different in law than in, say, chemical engineering or
Farsi.

This Court clarified the narrow, fact-specific
nature of Grutter's compelling interest finding in
Parents Involved, 551 U.S. 701. There, the Court
recognized that the facts in Grutter gave rise to a
unique compelling interest. See id. at 725 (“The Court
in Grutter expressly articulated key limitations . . .
noting the unique context of higher education—but
these limitations were largely disregarded by the lower
courts in extending Grutter.”). Thus, the Parents
Involved Court provides a clear warning to lower
courts that try to extend Grutter into a general, free-
floating “diversity” exception to strict scrutiny.
Grutter's holding was narrow, and all race-based



10

classifications in support of diversity must be justified
through a specific heightened factual showing.

This Court has required the same specificity in
cases where the asserted compelling interest is
remedial. Where the government is using racial
classifications to remedy past intentional
discrimination, there must also be a particularized
showing tying that interest to a specific factual
context. See, e.g., Cooper v. Aaron, 358 U.S. 1, 8 (1958)
(finding state authorities “actively pursuing a program
designed to perpetuate in Arkansas the system of
racial segregation”); Green v. County Sch. Bd. of New
Kent County, 391 U.S. 430, 432 (1968) (finding
compulsory segregation mandated by the Virginia
constitution and statutory provisions); Croson, 488
U.S. at 499 (requiring a finding of actual
discrimination in the local contracting industry before
preferences would be allowed) (emphasis added).

As Grutter rightly observed, “[cjontext matters
when reviewing race-based governmental action.” 539
U.S. at 327. The circumstances that led the Court to
find a compelling interest in “attaining a diverse
student body” were unique. Id. at 328. But the Fisher
panel glosses over the particularized nature of the
compelling interest inquiry, and concludes that higher
education institutions have a permanent compelling
interest in expanding racial diversity through race-
conscious measures. Fisher, 631 F.3d at 220. This
Court should grant review to clarify that merely
reciting a generalized interest in “diversity” does not
satisfy the requirement for a particularized showing of
why racial diversity is a compelling interest under the
facts of a specific case.



















































