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QUESTION PRESENTED 

When the government has compelled individuals 

to make potentially incriminating statements, does 

prosecutors’ subsequent use of those statements in 

deciding to indict those individuals violate the Fifth 

Amendment’s Self-Incrimination Clause and the use 

immunity principles of Kastigar v. United States, 406 

U.S. 441 (1972)?    
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LIST OF PARTIES 

Petitioners in this Court, defendants-appellees 

below, are Paul A. Slough, Evan S. Liberty, 

Dustin L. Heard, and Donald W. Ball.   

Respondent in this Court, appellant below, is 

the United States.   

An additional defendant-appellee below, 

Nicholas A. Slatten, is not a party in this Court.   
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Petitioners respectfully petition for a writ of cer-

tiorari to review the judgment of the United States 

Court of Appeals for the District of Columbia Circuit. 

OPINIONS BELOW 

The opinion of the court of appeals (App. 1a-20a) 

is reported at 641 F.3d 544.  The order of the court of 

appeals denying rehearing (App. 139a) is unreported.  

The opinion of the district court dismissing the 

indictment without prejudice (App. 21a-138a) is 

reported at 677 F. Supp. 2d 112.   

JURISDICTION 

The judgment of the court of appeals was entered 

April 22, 2011.  A petition for rehearing en banc was 

denied July 19, 2011.  The jurisdiction of this Court 

is invoked under 28 U.S.C. § 1254(1) (2006).   

CONSTITUTIONAL PROVISION INVOLVED 

The Fifth Amendment’s Self-Incrimination 

Clause provides, “No person . . . shall be compelled in 

any criminal case to be a witness against himself.”  

U.S. Const. amend. V.   

STATEMENT OF THE CASE 

Petitioners are former State Department security 

contractors charged with manslaughter and firearms 

offenses for their alleged actions in a September 

2007 firefight in Baghdad, Iraq.  The district court 

dismissed the indictment, finding that the prosecu-

tors deliberately sought out defendants’ compelled 

statements about the incident and used those state-

ments in myriad ways to obtain the indictment, in 

violation of the Fifth Amendment and the use im-

munity principles of Kastigar v. United States, 406 
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U.S. 441 (1972).  App. 21a-138a.  Among those uses 

were the prosecutors’ reliance on two Petitioners’ 

compelled statements to decide to indict them.  

App. 119a-123a.  The prosecutors expressly cited Pe-

titioner Heard’s compelled statement as evidence of 

guilt in a memorandum to their superiors (later mod-

ified) seeking authorization to indict.  App. 120a.   

The court of appeals reversed the dismissal, find-

ing legal errors in the district court’s analysis.  

App. 1a-20a.  Relevant here, the D.C. Circuit con-

cluded—in acknowledged conflict with the Third and 

Eighth Circuits—that prosecutors’ use of defendants’ 

compelled statements in deciding to indict them can-

not be challenged under Kastigar.   

A.   Legal Background 

The Fifth Amendment guarantees that “No per-

son . . . shall be compelled in any criminal case to be 

a witness against himself.”  Where the government 

has compelled a person to speak, the compelled 

statement cannot be used by federal authorities in 

any way, directly or indirectly, to inflict criminal 

penalties upon the speaker.  Kastigar v. United 

States, 406 U.S. 441, 453, 461 (1972); Counselman v. 

Hitchcock, 142 U.S. 547, 563-64 (1892).   

This principle is not limited to judicial orders of 

compulsion or express grants of immunity under the 

federal immunity statute.  It extends to statements 

compelled by threat of firing from government em-

ployment, including contract employment.  Garrity v. 

New Jersey, 385 US. 493, 496-98, 500 (1967); Lefko-

witz v. Turley, 414 U.S. 70, 83-85 (1973).  If the gov-

ernment requires an employee or contractor to speak 

or be fired, anything that person says in response 
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cannot thereafter be used by the government in any 

way, directly or indirectly, to prosecute the speaker.  

Lefkowitz, 414 U.S. at 83-85; Garrity, 385 U.S. at 

496-98, 500; Kastigar, 406 U.S. at 453.   

B.   Facts  

1.  On September 16, 2007, a car bomb detonated 

in downtown Baghdad, near a meeting attended by a 

State Department official.  Petitioners, armed State 

Department security contractors, were part of an 

armored security convoy called “Raven 23” that left 

the “Green Zone” to aid in securing a safe return 

route for the State Department official.  At a traffic 

circle called Nisur Square, a firefight broke out, 

which ended with a number of people dead or 

wounded, and 

.  App. 25a-26a; C.A. App. 1482, 

1573, 1575, 1654-55, 3487-88, 3522-24, 3526.   

“The government contends that the dead and 

wounded were unarmed civilians who were the 

victims of unprovoked violence by the defendants.  

The defendants maintain that they came under 

attack by insurgents and that their actions 

constituted a legitimate response to a mortal threat.”  

App. 26a; see also App. 50a-52a.   

2.  a. Hours after the incident, the State Depart-

ment’s Diplomatic Security Service (“DSS”) ordered 

all members of Raven 23, including Petitioners, to 

submit to interviews regarding their actions. The 

district court found these September 16 interviews 

were compelled for Fifth Amendment purposes under 

Garrity v. New Jersey, 385 U.S. 493 (1967), which the 

government did not contest on appeal.  App. 3a-4a, 

26a, 64a-74a.  During the September 16 interviews, 

REDACTED
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 The DSS investigators took notes and 

subsequently prepared two “Memorandum Reports of 

Interviews” memorializing these oral statements.  

App. 27a.   

 b. On September 18, 2007 (two days later), all 

Raven 23 members, including Petitioners, were re-

quired to submit sworn written statements to the 

DSS, “using a form that included a guarantee that 

the statement and the information or evidence de-

rived therefrom would not be used in a criminal pro-

ceeding against the signer.”  App. 3a; see App. 29a-

32a.  The government concedes these September 18 

written statements were compelled.  App. 3a, 64a.  In 

their written statements, the Petitioners expanded 

on their September 16 interviews.  App. 31a-32a.   

3.  The Nisur Square firefight was the subject of 

immediate and intense media coverage.  Numerous 

press accounts referred to statements by the State 

Department and Blackwater that 

    

Shortly thereafter, Raven 23’s September 18 written 

statements, including those of Petitioners, “were 

leaked to the media and disseminated globally in 

news reports.”  App. 35a; see App. 5a, 34a-35a.  Four 

Raven 23 members who became key prosecution wit-

nesses were exposed to Petitioners’ September 18 

written statements.  App. 6a, 35a-36a, 111a-112a.   

4.  After an earlier prosecution team was exposed 

indirectly to Petitioners’ compelled statements, the 

REDACTED

REDACTED



5 

    

Department of Justice assigned a second team of 

prosecutors and investigators.  App. 39a.  Despite be-

ing warned by a senior DOJ attorney assigned to ad-

vise the trial team on taint issues that the 

government had an uphill burden under Kastigar 

and Garrity, App. 42a-43a, the prosecutors aggres-

sively sought out the contents of Petitioners’ com-

pelled statements. App. 22a-23a, 127a-128a, 131a-

132a; see App. 43a-48a, 124a-128a.  The trial team 

interviewed the DSS investigators about what Peti-

tioners had said in their September 16 interviews 

and subsequent compelled re-interviews, including 

details about  

  

 The lead prosecutor obtained and read the 

DSS investigators’ two “Memorandum Reports of In-

terviews” detailing Petitioners’ September 16 inter-

view statements.  App. 47a-48a, 127a.  The trial 

team obtained and executed a search warrant to ob-

tain drafts of Petitioners’ September 18 written 

statements from their e-mail providers. App. 44a-

45a, 126a-127a.  The FBI agent read the returned 

draft September 18 statement of Petitioner Ball, and 

testified that he could not be sure that what he read 

did not influence his later questioning of witnesses.  

App. 45a, 127a, 130a.   

These aggressive efforts to obtain Petitioners’ 

compelled statements were made against the advice 

of the senior DOJ taint attorney.  App. 23a, 38a-48a, 

127a-128a.  The lead prosecutor testified that he did 

not receive much of this advice and attributed his ac-

tions to “miscommunication” with the taint attorney.  

App. 43a n.16, 46a, 124a, 128a-129a.  The district 

court, after hearing the prosecutor’s and the taint 

attorney’s live testimony, determined the prosecu-

REDACTED
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tor’s explanations “were all too often contradictory, 

unbelievable and lacking in credibility.”  App. 24a; 

see also App. 128a-129a, 131a-132a.  The district 

court found instead that the prosecutors “aggressive-

ly [sought] out the defendants’ compelled state-

ments,” going “to great lengths and knowingly 

[taking] great risks, . . . to obtain statements that 

provided a wealth of information valuable to the 

prosecution.”  App. 131a, 132a.   

5.  The lead prosecutor twice made express use of 

Petitioner Heard’s compelled September 16 inter-

view.   

 

 

 

 

   In July 

2008, the lead prosecutor used this statement to at-

tempt to persuade Heard’s counsel that Heard 

should plead guilty and cooperate with the prosecu-

tion.  App. 47a, 120a-121a.  More importantly, the 

lead prosecutor discussed Heard’s sequential state-

ments at length in his memorandum to his superiors 

seeking authorization to indict Heard.  App. 120a.  In 

both instances the prosecutor made clear that he 

viewed Heard’s statements and their timing as evi-

dence demonstrating Heard’s consciousness of guilt.  

App. 47a, 120a.   

6.  A first grand jury was convened in November 

2007.  The trial team withdrew the case from this 

grand jury after realizing that some of its witnesses 

had given testimony tainted by exposure to Petition-

ers’ compelled statements.  App. 6a, 48a-49a.  After 

REDACTED
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consulting with DOJ taint attorneys, the trial team 

presented a redacted case to a second grand jury.  

App. 6a, 49a-50a.  

C.   Proceedings Below  

1.  The second grand jury indicted Petitioners on 

charges of manslaughter, attempted manslaughter, 

and using a (government-issued) machine gun dur-

ing a crime of violence.  The firearm charge carries a 

mandatory consecutive 30-year prison term.  18 

U.S.C. § 924(c)(1)(A), (B)(ii), (D)(ii) (2006).   

2.  Petitioners sought a Kastigar hearing at which 

the government would have the burden to prove it 

made no use of their compelled statements to obtain 

the indictment.  The district court, finding defend-

ants had laid a “firm foundation” to show that their 

compelled statements may have been used, conduct-

ed a Kastigar hearing.  App. 54a-55a.  Over three 

weeks, the district court heard testimony from every 

member of the trial team, two DOJ taint attorneys, 

key grand jury witnesses, and the Petitioners.   

3.  After the hearing, the government conceded 

that two Raven 23 witnesses’ grand jury testimony 

had been tainted by exposure to defendant Nicholas 

Slatten’s September 18 written statement.  Accord-

ingly, the government dismissed the indictment as to 

Slatten.  App. 55a.    

4.  The district court dismissed the indictment as 

to the remaining four defendants (Petitioners here), 

finding the government had failed to satisfy its 

heavy burden under Kastigar to prove it did not 

make any use of defendants’ compelled statements in 

obtaining the indictment.  App. 21a-138a.  The dis-

trict court found the government failed to prove that 
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key pieces of evidence—the testimony of two Raven 

23 members, a journal written by one of those mem-

bers, the statements and plea proffer of another Ra-

ven 23 member who pled guilty to his own 

manslaughter charge under a cooperation agree-

ment, and the testimony of numerous Iraqi witness-

es—were not tainted by the witnesses’ direct or 

indirect exposure to defendants’ compelled state-

ments.  App. 88a-119a.   

5.  In addition to those findings of evidentiary use 

of compelled statements (not at issue in this Peti-

tion), the district court found the government had 

not carried its burden to prove the trial team made 

no nonevidentiary use of defendants’ compelled 

statements.  App. 119a-136a.   

a.  Following the D.C. Circuit’s discussion in 

United States v. North, 910 F.2d 843 (per curiam) 

(“North I”), reh’g denied, 920 F.2d 940 (D.C. Cir. 

1990) (“North II”), the trial court distinguished be-

tween “evidentiary” and “nonevidentiary” use of 

compelled statements.  App. 57a-58a. “Noneviden-

tiary” use “is that which does not culminate directly 

or indirectly in the presentation of evidence,” and 

can include, for instance, “‘assistance in focusing the 

investigation, deciding to initiate prosecution, refus-

ing to plea bargain, interpreting evidence, planning 

cross-examination and otherwise generally planning 

trial strategy.’”  App. 58a-59a (quoting North I, 910 

F.2d at 857).  Noting that the D.C. Circuit had not 

ruled definitively on nonevidentiary use, the trial 

judge relied on the discussion of nonevidentiary use 

in North I for guidance.  App. 59a-61a.   

In North I, the D.C. Circuit surveyed the treat-

ment of nonevidentiary use in the various circuits, 
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noting that the Third and Eighth Circuits “hold[] or 

strongly suggest[] that Kastigar prohibits noneviden-

tiary use of compelled testimony,” whereas the First, 

Second, Ninth, and Eleventh Circuits all “hold[] or 

observe[] that Kastigar does not prohibit noneviden-

tiary use of compelled testimony.”  910 F.2d at 857 

(collecting cases); see App. 59a-60a.  Though the 

Third and Eighth Circuits read Kastigar as prohibit-

ing all prosecutorial use of immunized testimony, 

whether evidentiary or nonevidentiary, 910 F.2d at 

858 (citing United States v. McDaniel, 482 F.2d 305 

(8th Cir. 1973), and United States v. Semkiw, 712 

F.2d 891 (3d Cir. 1983)), the First, Second, and Elev-

enth Circuits had criticized the rule, at least in dicta, 

stating that such an approach would amount to 

transactional immunity rather than use immunity.  

910 F.2d at 858-59 (citing United States v. Serrano, 

870 F.2d 1, 16 (1st Cir. 1989), United States v. Mari-

ani, 851 F.2d 595, 600-01 (2d Cir. 1988), and United 

States v. Byrd, 765 F.2d 1524, 1530-31 (11th Cir. 

1985)).   

The North I court sympathized with the latter 

courts’ concern about a per se rule that would require 

dismissal even where the effect on a prosecutor’s 

thought process was tangential or fleeting, id. at 859, 

860, which the trial judge here read as the D.C. Cir-

cuit’s “rejecting” the Eighth Circuit’s McDaniel rule. 

App. 59a.  At the same time, however, the North I 

court found the First, Second, and Eleventh Circuits’ 

cases “troubling” to the extent that they “may be 

read as establishing a rule that Kastigar allows non-

evidentiary use of compelled testimony under all cir-

cumstances.”  910 F.2d at 859-60; App. 59a.  

Ultimately, the North I court declined to resolve the 

issue, because it concluded that the prosecutors did 
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not have significant exposure to the immunized tes-

timony.  North I, 910 F.2d at 860; App. 60a.   

From the guideposts the D.C. Circuit set in 

North I, the trial judge here concluded that “no Kas-

tigar violation occurs when a prosecutor’s fleeting 

exposure to immunized testimony has a merely tan-

gential influence on his or her thoughts about a 

case,” but that “a Kastigar violation may result when 

a prosecutor has had significant exposure to immun-

ized testimony and makes significant nonevidentiary 

use of that testimony.”  App. 60a (citations omitted).   

b.  In this case, it was undisputed that the prose-

cutors had significant exposure to Petitioners’ com-

pelled statements.  The lead prosecutor testified the 

trial team was exposed to “a tremendous amount of 

information from the defendants’ September 16, 2007 

interview statements,” App. 44a, which the district 

court found were compelled (an issue the government 

no longer contests).  App. 3a-4a.  The question thus 

was whether the prosecutors had made significant 

nonevidentiary use of information from those state-

ments.  The trial court found they had.  App. 119a-

136a.   

c.  Of particular relevance here, the judge found 

that the lead prosecutor’s decision to target Petition-

ers Heard and Ball in the investigation and seek 

their indictment was centrally motivated by his 

knowledge that 

  

  The evidence of nonevidentiary use 

of Heard’s statements was direct and explicit.  The 

prosecutor specifically cited Heard’s September 16 

interview statements as showing consciousness of 

guilt in his memo seeking authorization to indict 

REDACTED
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Heard, which was circulated to supervisory officials 

with decision-making authority.  App. 120a-121a.1  

Though the lead prosecutor testified that his decision 

to charge Heard was based instead on other non-

tainted reasons, the trial judge found his explanation 

contradicted by the evidence and by another prosecu-

tor’s testimony, and ultimately found it not credible.  

App. 121a-122a, 123a; see also App. 24a, 130a-133a.   

For Ball, there was compelling indirect evidence 

of  nonevidentiary use.  The trial judge observed that 

the decision to add Ball as a target came only after 

the prosecutors obtained his draft September 18 

statement, and that no other evidence against Ball 

was obtained between a March 10, 2008 memo that 

did not identify Ball as a target, and an April 24, 

2008 memo in which he was named.  App. 122a-123a.  

Again, the district judge found the government’s 

purported non-tainted reasons for targeting Ball 

“simply not credible.”  App. 123a.  Thus, the trial 

court found that for Ball, as for Heard, his compelled 

“disclosures to DSS agents played a determinative 

role in the government’s decision to prosecute him.”  

App. 123a-124a.  The court found this “significant 

and tangible nonevidentiary use of the compelled 

testimony of Heard and Ball is barred by Kastigar 

and Garrity.”  App. 124a.     

                                            
1 On the advice of the taint attorneys, the prosecutors later 

submitted a second, revised prosecution memo to their supervi-

sors omitting this discussion.  App. 121a n.58.  The district 

court found the prosecutors’ heavy reliance on it in their initial 

justification for charging Heard showed its importance to their 

charging decision.  App. 120a-121a, 122a.   
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d.  The trial court further found the prosecutors 

had made significant use of Petitioners’ compelled 

statements to guide the government’s investigation 

and prosecution.  App. 123a.  The court found the 

evidence left “no doubt that the trial team went to 

great lengths to obtain information gleaned from the 

defendants’ compelled statements,” App. 124a; see 

App. 124a-128a, and that “the trial team aggres-

sively sought out and obtained the substance not 

only of the defendants’ September 16 interview 

statements, but also of the defendants’ subsequent 

statements to the DSS investigators, which the 

government has never disputed were compelled and 

tainted.”  App. 127a.  The trial court further found 

these “efforts to obtain the contents of the 

defendants’ compelled statements were taken in 

direct contravention of the clear directives given by 

taint attorney Hulser.”  App. 127a-128a.  The court 

rejected the lead prosecutor’s “miscommunication” 

explanation as unbelievable: 

These inconsistent, extraordinary explana-

tions smack of post hoc rationalization and are 

simply implausible.  The only conclusion the 

court can draw from this evidence is that [the 

lead prosecutor] and the rest of the trial team 

purposefully flouted the advice of the taint 

team when obtaining the substance of the 

defendants’ compelled statements . . . . 

App. 129a.   

From these findings, the court determined that 

the prosecutors, who “immersed themselves in the 

defendants’ compelled statements long before obtain-

ing the indictment in December 2008,” must have 

made significant nonevidentiary use of defendants’ 
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compelled statements to guide their investigation 

and shape their understanding of the case.  

App. 123a-124a, 130a-132a.  The court noted that 

from defendants’ compelled statements, the prosecu-

tors had a record of  

 

 

 

 

   The court noted all 

of this information was valuable to the prosecution, 

as the taint attorney, himself an experienced prose-

cutor, testified.  App. 131a.  The prosecutors claimed 

this information was of no value to them and that 

they did not use it, App. 130a, 131a, but the trial 

court found these assertions “too much” to believe, 

stating:   

It simply defies common sense that the 

prosecution would go to such incredible 

lengths to obtain the defendants’ compelled 

statements, flouting the advice of the taint 

team and taking actions that even [the lead 

prosecutor] acknowledged came ‘close to the 

line,’ and then make no use whatsoever of the 

fruits of their efforts. 

App. 131a-132a.  Accordingly, the court found the 

prosecution had “utter[ly] fail[ed]” to meet its burden 

to prove “that it made no significant nonevidentiary 

use of the defendants’ statements.”  App. 132a.    

  6. Finding the government’s Kastigar violations 

were not harmless beyond a reasonable doubt, the 

REDACTED
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district court dismissed the indictment without 

prejudice.  App. 136a-138a.   

 7.  The D.C. Circuit reversed and remanded.  

App. 2a, 19a-20a.   

a. With regard to the trial court’s findings of evi-

dentiary taint, the court of appeals ruled those find-

ings were informed by “a number of systemic errors 

based on an erroneous legal analysis.”  App. 8a; 

see 8a-16a, 19a.  The court vacated and remanded for 

the trial court to redetermine what evidence was 

tainted as to each individual defendant and whether 

such tainted evidence was harmless beyond a rea-

sonable doubt.  App. 19a-20a.  The court did not dis-

turb the trial court’s credibility determinations or 

any of its findings of historical fact; rather, it sent 

the case back for redetermination of issues of taint 

and prejudice under a corrected legal framework.  

See App. 8a-16a, 19a.  The D.C. Circuit’s rulings on 

evidentiary taint are not challenged in this Petition.   

 b. With regard to nonevidentiary use, the court of 

appeals rejected the district court’s findings.  Most 

significantly, the appellate court ruled, contrary to 

the district court, that Kastigar does not prohibit 

prosecutors’ consideration of compelled statements 

as an element of their discretionary decision to 

charge a defendant.  Acknowledging a split between 

the Third and Eighth Circuits on one side and the 

First, Second, Ninth, and Eleventh on the other, the 

D.C. Circuit stated, with minimal analysis, that “at 

least as to decisions to indict, we join those circuits 

refusing to find such decisions vulnerable on the 

ground of links to immunized statements.”  
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App. 17a.2  The court’s reason for adopting this rule 

was that “defendants’ proposed rule clearly would 

entangle the court in what has hitherto normally 

been internal prosecutorial decision-making.  And it 

would open a new field for courts’ having to make 

complex causal judgments of the sort already re-

quired to assure clean evidence.”  App. 17a-18a.   

 c. With regard to the district court’s finding that 

the government had failed to prove it did not make 

significant nonevidentiary use of defendants’ com-

pelled statements to guide its investigation and un-

derstanding of the case, see § 5.d, supra, the court of 

appeals faulted the district court for “never de-

tail[ing] what statements, independent of innocent 

sources, played exactly what role.”  App. 18a.  The 

court ruled, “We cannot uphold the judgment of dis-

missal to the extent that it rests on such vague prop-

ositions.”  Id.   

 8.  The D.C. Circuit denied defendants’ petition 

for rehearing en banc.  App. 139a-140a.   

                                            
2 The court further stated the Seventh Circuit had joined 

the latter group, “holding that Kastigar is not concerned with 

‘the exercise of prosecutorial discretion.’” App. 17a (quoting 

United States v. Cozzi, 613 F.3d 725, 729 (7th Cir. 2010)).  As 

discussed in the argument below, the Seventh Circuit in fact 

has not taken this position.   
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REASONS FOR GRANTING THE PETITION 

I. THE COURT OF APPEALS HAS JOINED AN 

ACKNOWLEDGED AND PERSISTENT CIRCUIT 

SPLIT  

In ruling that prosecutors’ discretionary decisions 

to indict are not subject to Kastigar challenge, the 

D.C. Circuit joined an acknowledged circuit split.  

There is a clear and persistent split between the 

Third and Eighth Circuits on one side and the 

Eleventh and D.C. Circuits on the other regarding 

whether the Fifth Amendment and Kastigar bar a 

prosecutor’s nonevidentiary use of an individual’s 

compelled statements to decide to prosecute him.   

The position of the Eleventh Circuit and the 

D.C. Circuit is clear: Kastigar simply does not apply 

to prosecutorial charging decisions.  In United States 

v. Byrd, 765 F.2d 1524 (11th Cir. 1985), the Eleventh 

Circuit confronted the question “whether the govern-

ment is required, under Kastigar, to demonstrate by 

a preponderance of the evidence that the decision to 

indict was not induced by the content of [defendant]’s 

immunized testimony.” It answered that question 

clearly: “We do not read Kastigar to require a court 

to inquire into a prosecutor’s motives in seeking 

indictment.”  Id. at 1530.  The Eleventh Circuit has 

subsequently read Byrd as establishing circuit law 

that Kastigar challenges may only be based on 

evidentiary, not nonevidentiary, use of compelled 

statements.  See United States v. Schmidgall, 25 

F.3d 1523, 1529 (11th Cir. 1994) (“[T]his Circuit has 

adopted the ‘evidentiary’ interpretation of Kastigar: 

that the focus of a challenge on self-incrimination 

grounds should be on the direct and indirect 

evidentiary uses of immunized testimony, rather 



17 

    

than on non-evidentiary matters such as the exercise 

of prosecutorial discretion.”).  In this case, the D.C. 

Circuit joined the Eleventh Circuit, holding that 

prosecutorial decisions to indict are simply not 

subject to Kastigar challenge.  App. 17a.   

The Third Circuit and the Eighth Circuit’s prece-

dents stand for the opposite proposition: that Kasti-

gar prohibits any use of an individual’s compelled 

statements, including nonevidentiary use, to advance 

the infliction of criminal penalties against that indi-

vidual.  See United States v. Semkiw, 712 F.2d 891, 

894 (3d Cir. 1983); United States v. McDaniel, 482 

F.2d 305, 311 (8th Cir. 1973).  The Third Circuit, 

quoting Kastigar, emphasized that the privilege 

against self-incrimination “prohibits the prosecutori-

al authorities from using the compelled testimony in 

any respect,” and that this Court had ruled that the 

federal immunity statute’s “total prohibition on use” 

was “a comprehensive safeguard against self-

incrimination, commensurate with invoking the priv-

ilege itself.”  Semkiw, 712 F.2d at 894 (quoting Kas-

tigar; 406 U.S. at 453, 460-61). Thus, Kastigar 

imposes on the prosecution “‘the heavy burden’ of 

proving that the compelled testimony will not be 

used against [the defendant] in any way.”  Id. (quot-

ing Kastigar, 406 U.S. at 461).  Similarly, in McDan-

iel, the Eighth Circuit ruled that Kastigar prohibits 

not only evidentiary use, but also use of compelled 

testimony “in some significant way short of introduc-

ing tainted evidence.”  482 F.2d at 311.  “Such use 

could conceivably include assistance in focusing the 

investigation, deciding to initiate prosecution, refus-

ing to plea-bargain, interpreting evidence, planning 

cross-examination, and otherwise generally planning 

trial strategy.”  Id. (emphasis added).  Because Kas-
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tigar “proscribed ‘any use, direct or indirect,’” and 

imposed a protection coextensive with the Fifth 

Amendment privilege, “it must forbid all prosecuto-

rial use of the testimony, not merely that which re-

sults in the presentation of evidence before the jury.”  

Id.   

Although neither Semkiw nor McDaniel focused 

solely on a prosecutor’s decision to indict, both cases 

involved a prosecutor’s broader use of the defend-

ant’s statements to influence his overall conduct of 

the prosecution, including indicting the defendant.  

In McDaniel, the prosecutor indicted the defendant 

after reading his state grand jury testimony in which 

he confessed to criminal activity. 482 F.2d at 307-08.3  

McDaniel specifically notes that “deciding to initiate 

prosecution” is an example of nonevidentiary use 

that is prohibited by the Fifth Amendment and Kas-

tigar.  Id. at 311.  Similarly, in Semkiw, the govern-

ment’s lead trial attorney was assertedly familiar 

with the defendant’s grand jury testimony, and the 

government did not deny that familiarity or deny 

that the prosecutor intended to use the defendant’s 

grand jury testimony to prepare his case against the 

                                            
3 Though some later cases contain suggestions that McDan-

iel is limited to the extraordinary circumstances of that case, 

see United States v. McGuire, 45 F.3d 1177, 1183 (8th Cir. 

1995); United States v. Pantone, 634 F.2d 716, 720 (3d Cir. 

1980), they have not abrogated or overruled McDaniel’s prohibi-

tion on nonevidentiary use.  Rather, they referred specifically to 

the Eighth Circuit’s disposition in McDaniel, which held that a 

new Kastigar hearing was unnecessary in that case because the 

extreme circumstances of that case made the government’s 

burden “insurmountable.”  McDaniel, 482 F.2d at 311; see Pan-

tone, 34 F.2d at 720 (referring to this ruling).     
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defendant.  Id. at 893, 895.  The Third Circuit em-

phasized that use immunity must leave the defend-

ant in the same position as if he had stayed silent, 

id. at 894, and suggested (quoting the U.S. Attor-

ney’s Manual) that part of the government’s Kastigar 

burden was to show that no nonevidentiary use of 

the compelled testimony would be made in connec-

tion with the prosecution.  Id. at 895.   

Thus, in either the Third or the Eighth Circuit, a 

prosecutor’s use of defendants’ compelled statements 

to decide to indict them, and to obtain authorization 

to seek their indictment, would constitute prohibited 

nonevidentiary use under Kastigar.  By contrast, in 

the Eleventh and D.C. Circuits, a prosecutor’s use of 

the defendant’s compelled statements to make his 

charging decision—even explicit use, as is present 

here—is not subject to Kastigar inquiry.   

The decisions of the First, Second, Seventh, and 

Ninth Circuits stake out a third position on the role 

of Kastigar in instances of nonevidentiary use of 

compelled statements.  Those circuits have held that 

mere tangential or fleeting use of a defendant’s com-

pelled statements will not require dismissal, but 

have not addressed whether, and if so at what point, 

nonevidentiary use reaches a tipping point where it 

is prohibited by Kastigar.  See United States v. Ser-

rano, 870 F.2d 1, 17 (1st Cir. 1989); United States v. 

Mariani, 851 F.2d 595, 600-01 (2d Cir. 1988); see also 

United States v. Crowson, 828 F.2d 1427, 1429-32 

(9th Cir. 1987) (rejecting per se rule requiring dis-

missal wherever prosecutor was exposed to immun-
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ized statements and finding no significant nonevi-

dentiary use).4   

 Like these courts in the third group, the Seventh 

Circuit has adopted the position that a tangential in-

fluence of compelled statements on the prosecutor’s 

thought process does not constitute impermissible 

nonevidentiary use under Kastigar. See United 

States v. Cozzi, 613 F.3d 725, 729 (7th Cir. 2010) 

(quoting United States v. Velasco, 953 F.2d 1467, 

1474 (7th Cir. 1992)), cert. denied, 131 S. Ct. 1472 

(2011).  But, unlike those courts, the Seventh Circuit 

has made clear that more significant nonevidentiary 

use would violate Kastigar:  “There is no question 

that Kastigar bars not only evidentiary use of com-

pelled testimony but also non-evidentiary, or deriva-

tive, use of the same.”  Id. at 730 (emphasis added). 

Thus, the Seventh Circuit is decidedly on the oppo-

site side of the nonevidentiary use issue from the 

Eleventh Circuit, which recognizes no Kastigar chal-

lenge for nonevidentiary use.  See Schmidgall, 25 

F.3d at 1529. 5   

                                            
4 The Fifth Circuit has also ruled that tangential influence 

does not rise to impermissible use, while recognizing the possi-

bility of nonevidentiary use sufficiently prejudicial to constitute 

a violation.  See United States v. Daniels, 281 F.3d 168, 181-82 

(5th Cir. 2002).  The Fourth Circuit has noted the division 

among the circuits regarding nonevidentiary use, but has found 

it unnecessary to answer the question.  See United States v. 

Harris, 973 F.2d 333, 337 n.2 (4th Cir. 1992).   

5 The D.C. Circuit mistakenly stated that the Seventh Cir-

cuit had “joined the . . . group[] holding that Kastigar is not con-

cerned with ‘the exercise of prosecutorial discretion,’” App. 17a 

(quoting Cozzi, 613 F.3d at 729), but this is not an accurate de-

scription of Cozzi.  The cited quotation on page 729 of Cozzi 

(Continued …) 
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 In sum, the rulings of the D.C. Circuit and Elev-

enth Circuit are in conflict with those of the Third 

and Eighth Circuits, and in significant tension with 

the Seventh Circuit (which the D.C. Circuit here er-

roneously purported to join).  The division among the 

courts on this question was noted two decades ago in 

North I, 910 F.2d at 857, and has persisted since that 

time.  This Court should now resolve it.      

II. STATE COURTS OF LAST RESORT ARE ALSO 

DIVIDED ON WHETHER KASTIGAR APPLIES TO 

NONEVIDENTIARY USE 

The divide among the circuits regarding Kastigar 

and nonevidentiary use is echoed among state courts 

of last resort.6   

The high courts of New Mexico, Ohio, and New 

Jersey have followed the Third and Eighth Circuit’s 

decisions in Semkiw and McDaniel, and have held 

that Kastigar’s prohibition on use and derivative use 

includes a prohibition on nonevidentiary use.  See 

State v. Vallejos, 883 P.2d 1269, 1274 (N.M. 1994) 

(following McDaniel, and holding state must prove 

“that it will not make nonevidentiary use of the im-

                                            
does not represent the Seventh Circuit’s holding, but rather 

comes from a parenthetical quoting the Eleventh Circuit’s deci-

sion in Schmidgall, 25 F.3d at 1529. The holding of Cozzi is not 

that nonevidentiary use is unaffected by Kastigar, but instead 

that Kastigar was not implicated because in Cozzi the prosecu-

tor never received the immunized statements at issue.  See 613 

F.3d at 731-32.  

6 Because the Fifth Amendment’s Self-Incrimination Clause 

is incorporated against the states through the Fourteenth 

Amendment, this Court’s Kastigar jurisprudence is followed in 

state courts.  See Part IV, infra.    
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munized testimony by demonstrating that it has not 

used and will not use the testimony to focus addi-

tional investigation, interpret evidence, plan cross-

examination, or otherwise develop strategy for its 

conduct of the trial”); State v. Jackson, 927 N.E.2d 

574, 579-80 (Ohio 2010) (holding that the “use” pro-

hibited by Kastigar “is broad, encompassing eviden-

tiary and nonevidentiary use of any compelled 

statement,” and bars a prosecutor’s strategic use of a 

defendant’s compelled Garrity statement, either be-

fore indictment or in trial preparation); State v. 

Strong, 542 A.2d 866, 877-78 (N.J. 1988) (quoting 

McDaniel’s description of nonevidentiary use, citing 

Semkiw with approval, and ruling that trial court 

must determine whether prosecutor used compelled 

statements as basis for his preparation of the case 

and trial strategy). 

The high courts of South Dakota and West Vir-

ginia, on the other hand, have rejected the McDan-

iel/Semkiw approach, and have instead followed the 

Eleventh Circuit’s Byrd decision, as the D.C. Circuit 

did here.  In these states, Kastigar is read to reach 

only evidentiary, not nonevidentiary, uses of defend-

ants’ compelled statements.  See State v. Koehn, 637 

N.W.2d 723, 729 (S.D. 2001) (“We believe that the 

appropriate focus of a challenge on self-incrimination 

grounds should be on the direct and indirect eviden-

tiary uses of immunized testimony, rather than on 

nonevidentiary matters.”); State v. Beard, 507 S.E.2d 

688, 698 (W. Va. 1998) (declining to “adopt the posi-

tion announced by the Eighth Circuit in McDaniel 

regarding extending the protections of Kastigar to 

nonevidentiary uses,” and following Byrd to conclude 

that “the government need only show by a prepon-

derance of the evidence that, in fact, the evidence 
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used was derived from legitimate, independent 

sources”).   

Though none of these state court cases focused 

specifically on the prosecutor’s decision to indict, as 

the D.C. Circuit did here,7 Vallejos, Jackson, Koehn, 

and Beard each stated a categorical rule that would 

dispose of this case differently depending on the ju-

risdiction in which it arose.  In New Mexico or Ohio, 

which follow McDaniel and hold that Kastigar pro-

hibits nonevidentiary or strategic use, the courts 

would not have ruled the prosecutors’ charging deci-

sion off-limits to Kastigar inquiry, as the D.C. Circuit 

did here.  App. 17a.  Instead, the government would 

have been required to prove that the prosecutors did 

not use Petitioners’ compelled statements in develop-

ing their understanding of the case and making stra-

                                            
7 Vallejos turned on whether a witness’s exposure to com-

pelled testimony influenced his testimony.  883 P.2d at 1274.  

In Jackson, the pre-indictment use was evidentiary (tainted 

testimony before the grand jury); the contested nonevidentiary 

use was at the trial preparation stage.  927 N.E.2d at 579-80.  

In Strong, the principal issues were whether the compelled tes-

timony motivated a witness to come forward, 542 A.2d 875-76, 

and whether the compelled testimony shaped the investigation, 

id. at 877.  Notably, however, Strong did not go to trial, but pled 

guilty.  Thus, the question of nonevidentiary use arose only in 

the context of investigation and charging.  See id. at 868, 874, 

877-78.   

In Koehn, the defendant raised a vague and unsuccessful 

request “to examine the special prosecutor to ascertain his ‘mo-

tives’ and to explore any use he may have made of the immun-

ized testimony.”  637 N.W.2d at 729.  And in Beard, the 

challenged use was investigators’ knowledge of defendant’s alibi 

defense, which may have affected their investigation.  507 

S.E.2d at 698.   
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tegic decisions (including charging decisions).8  By 

contrast, in South Dakota or West Virginia, which 

adhere to the Eleventh Circuit’s Byrd decision as the 

D.C. Circuit did here, the Petitioners would be cate-

gorically barred from challenging the prosecutors’ 

decision to target them for indictment based on their 

compelled statements.   

The state courts, like the federal courts, are 

agreed on one thing: that courts are divided on Kas-

tigar’s applicability to nonevidentiary use.  See 

Koehn, 637 N.W.2d at 728 n.2; Beard, 507 S.E.2d at 

698 & n.41; State v. Ely, 708 A.2d 1332, 1339-40 (Vt. 

1997) (relying on state statute in absence of settled 

federal law); see also Serrano, 870 F.2d at 16-17; 

United States v. Harris, 973 F.2d at 337 n.2; North I, 

910 F.2d at 857-59 (all noting division and collecting 

cases).  The lines in this dispute are well-drawn and 

the dispute has persisted since the late 1980s.  See, 

e.g., Ely, 708 A.2d at 1339.  It is ripe for resolution by 

this Court.   

III. THE COURT OF APPEALS DECISION CONFLICTS 

WITH THE PRINCIPLES UNDERLYING THIS 

COURT’S SELF-INCRIMINATION JURISPRU-

DENCE FROM COUNSELMAN TO KASTIGAR 

Two bedrock principles have formed the founda-

tion of this Court’s Fifth Amendment immunity ju-

risprudence from Counselman to Kastigar.  The first 

is that the Self-Incrimination Clause prohibits any 

                                            
8 Strong also followed McDaniel and Semkiw, ruling that 

nonevidentiary use was part of the Kastigar analysis, 542 A.2d 

at 877-78, but it did not state this principle as clearly or cate-

gorically as the courts in Vallejo and Jackson.   
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use of an individual’s compelled statement to ad-

vance the infliction of criminal penalties upon him.  

“It is an ancient principle of the law of evidence, that 

a witness shall not be compelled, in any proceeding, 

to make disclosures or to give testimony which will 

tend to criminate him or subject him to fines, penal-

ties or forfeitures.”  Counselman, 142 U.S. at 163-64.  

This common law evidentiary rule was elevated by 

the Framers to a constitutional guaranty.  Brown v. 

Walker, 161 U.S. 591, 597 (1896).  The sole concern 

of the Self-Incrimination Clause is “to afford protec-

tion against being ‘forced to give testimony leading to 

the infliction of ‘penalties affixed to . . . criminal 

acts.’’”  Kastigar, 406 U.S. at 453 (quoting Ullman v. 

United States, 350 U.S. 422, 438-39 (1956) (in turn 

quoting Boyd v. United States, 116 U.S. 616, 634 

(1886)).  Use and derivative use immunity affords 

this protection by “prohibit[ing] the prosecutorial au-

thorities from using the compelled testimony in any 

respect, and it therefore insures that the testimony 

cannot lead to the infliction of criminal penalties on 

the witness.”  Kastigar, 406 U.S. at 453 (emphasis in 

original); accord id. at 461. 

The second bedrock principle is that for immunity 

to be effective to supplant the privilege against self-

incrimination, it must be broad enough to put the in-

dividual in the same position as if he had relied on 

the privilege and remained silent.  “It is quite clear 

that [immunity] cannot abridge a constitutional priv-

ilege, and that it cannot replace or supply one, at 

least unless it is so broad as to have the same extent 

in scope and effect.”  Counselman, 142 U.S. at 585; 

accord Kastigar, 406 U.S. at 450; Murphy v. Water-

front Comm’n, 378 U.S. 52, 54, 78 (1964)); see also 

United States v. Balsys, 524 U.S. 666, 682 (1998).  
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Thus, to be constitutionally sufficient, use and deriv-

ative use immunity must leave the witness “in sub-

stantially the same position as if the witness had 

claimed his privilege in the absence of a . . . grant of 

immunity.”  Kastigar, 406 U.S. at 457; accord id. at 

458-59; Murphy, 378 U.S. at 79.9   

The court of appeals’ holding that prosecutors 

may use an individual’s compelled statements to 

decide to target and indict him without violating the 

Fifth Amendment and Kastigar contravenes both of 

these principles.  Targeting an individual in an 

investigation, deciding to charge him, and obtaining 

authorization from superiors to indict him are all 

unquestionably steps in inflicting criminal penalties 

against him.  A defendant who is indicted for a 

thirty-year mandatory minimum offense in sub-

stantial part because of his compelled statements, as 

happened here, has certainly had those statements 

used against him to lead to the infliction of criminal 

punishment.   

                                            
9 In Counselman, this Court held that a federal statute 

providing for compulsion of testimony with a grant of use im-

munity was insufficient to supplant the constitutional privilege, 

because it did not bar derivative use of the compelled testimo-

ny, and so did not leave the witness in the same position as if 

he had claimed the privilege and remained silent.  See Coun-

selman, 142 U.S. at 564-65, 585-86.  In Kastigar, this Court 

ruled the current federal immunity statute, 18 U.S.C. § 6002 

(2006), was sufficient to compel testimony over a claim of the 

privilege, because its bar on use and derivative use was coex-

tensive with the privilege, leaving both the witness and the 

government in the same position as if the witness had remained 

silent.  Kastigar, 406 U.S. at 457-59.   
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Likewise, a defendant who has been indicted in 

substantial part because of his compelled statements 

is hardly in the same position as if he had relied on 

his privilege and remained silent.  Just the oppo-

site—he has suffered the precise harm the Self-

Incrimination Clause protects against: he has, under 

compulsion, given an incriminating account of his 

actions from his own mouth, and then had that com-

pelled account used by the government in an effort to 

prosecute him.   

If this result is permitted, as it is under the court 

of appeals’ decision, future witnesses faced with an 

order compelling their testimony will face a choice: 

remain silent and face contempt (or, for Garrity or-

ders such as in this case, termination from employ-

ment), or comply with the order and face the 

possibility that their statement and its fruits, even if 

barred from evidence, may be used by prosecutors to 

target them for investigation, decide to charge them, 

and obtain authorization to seek their indictment.   

Knowing that speaking under the immunity order 

would not afford the same protection as silence, such 

a witness would be justified in remaining silent, and 

in resisting contempt (or termination) on that basis.  

See Kastigar, 406 U.S. at 449.  The result would be a 

return to litigation, in the contempt or wrongful ter-

mination setting, over the constitutional sufficiency 

of the use immunity grant.   See id.; Counselman, 

142 U.S. at 552-53; Murphy, 378 U.S. at 53-54. And, 

under the principles upheld in Counselman and Kas-

tigar, the silent witness would prevail in such a con-

stitutional challenge. See Counselman, 142 U.S. at 

586; Kastigar, 406 U.S. at 449.    
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Though Kastigar did not specifically address non-

evidentiary use, the “sweeping” nature of its “total 

prohibition on use” (406 U.S. at 460) dictates the so-

lution to this dilemma: a grant of use and derivative 

use immunity is coextensive with the Fifth Amend-

ment privilege, and is sufficient to compel potentially 

incriminating disclosures, only if it prohibits any use 

of the disclosed information in any respect to ad-

vance infliction of criminal penalties on the witness.  

Kastigar, 406 U.S. at 453, 461.  Such a broad prohi-

bition must include a proscription on substantial 

nonevidentiary use, including use in a prosecutorial 

decision to target the witness for investigation, to 

charge the witness, and to obtain authorization to 

seek indictment.   

IV. THE ISSUE IS OF NATIONAL IMPORTANCE 

The privilege against self-incrimination is a fun-

damental and universal value in Anglo-American 

justice.  See Counselman, 142 U.S. at 563-64; Ullman 

v. United States, 350 U.S. 422, 426-27 (1956).  It is 

incorporated through the Fourteenth Amendment in 

all fifty states.  Malloy v. Hogan, 378 U.S. 1, 6 

(1964).  At the time of the Fourteenth Amendment’s 

adoption, it was guaranteed in the constitutions of 34 

of the 37 states.  Stephen G. Calabresi & Sarah E. 

Agudo, Individual Rights Under State Constitutions 

when the Fourteenth Amendment Was Ratified in 

1868: What Rights Are Deeply Rooted in American 

History and Tradition? 87 Tex. L. Rev. 7, 61-62 
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(2008).  It is currently guaranteed in the constitu-

tions of every state except Iowa and New Jersey.10   

Immunity statutes, which have “become part of 

our constitutional fabric,” Kastigar, 406 U.S. at 447 

(citation omitted), also exist in 47 states and the Dis-

trict of Columbia.11   

                                            
10 See Ala. Const. art. I, § 6; Alaska Const. art. I, § 9; Ariz. 

Const. art. II, § 10; Ark. Const. art. II, § 8; Cal. Const. art. I, 

§ 15; Colo. Const. art. II, § 18; Conn. Const. art. I, § 8; Del. 

Const. art. I, § 7; Fla. Const. art. I, § 9; Ga. Const. art. I, § 1; 

Haw. Const. art. I, § 10; Idaho Const. art. I, § 13; Ill. Const. 

art. I, § 10; Ind. Const. art. I, § 14; Kan. Const. Bill of Rights 

§ 10; Ky. Const. § 11; La. Const. art. I, § 16; Me. Const. art. I, 

§ 6; Md. Const. Decl. of Rights art. XXII; Mass. Const. part 1, 

art. XII; Mich. Const. art. I, § 17; Minn. Const. art. I, § 7; Miss. 

Const. art. III, § 26; Mo. Const. art. I, § 19; Mont. Const. art. II, 

§ 25; Neb. Const. art. I, § 12; Nev. Const. art. I, § 8; N.H. Const. 

part 1, art. XV; N.M. Const. art. II, § 15; N.Y. Const. art. I, § 6; 

N.C. Const. art. I, § 23; N.D. Const. art. I, § 12; Ohio Const. 

art. I, § 10; Okla. Const. art. II, § 21; Or. Const. art. I, § 12; Pa. 

Const. art. I, § 9; R.I. Const. art. I, § 13; S.C. Const. art. I, § 12; 

S.D. Const. art. VI, § 9; Tenn. Const. art. I, § 9; Tex. Const. 

art. I, § 10; Utah Const. art. I, § 12; Vt. Const. chap. 1, art. X; 

Va. Const. art. I, § 8; Wash. Const. art. I, § 9; W. Va. Const. 

art. III, § 5; Wis. Const. art. I, § 8; Wyo. Const. art. I, § 11. 

In Iowa, protection against self-incrimination is part of the 

due process of law.  State v. Height, 91 N.W. 935 (1902).  In 

New Jersey, it is a rule of the common law.  State v. Sdanowicz, 

55 A. 743 (1903).  See State v. Soriano, 684 P.2d 1220, 1223 (Or. 

Ct. App. 1984).    

11 Twenty-four states have statutes providing for use im-

munity or use-and-derivative-use immunity.  See Ariz. Rev. 

Stat. § 13-4064 (2011); Ark. Code § 16-43-603 (2011); Colo. Rev. 

Stat. § 13-90-118 (2011); Del. Code. tit. 11, § 3502 (2011); Fla. 

Stat. § 914.04 (2011); Ga. Code § 24-9-28 (2011); Idaho Code 

§ 19-1114 (2011); Ind. Code §§ 35-34-2-8, 35-37-3-3 (2011); La. 

Code Crim. Proc. art. 439.1 (2011); Md. Code Ann., Cts. & Jud. 

(Continued …) 
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Because the same fundamental protection against 

self-incrimination applies in every American juris-

diction, it is important that it have uniform applica-

                                            
Proc. § 9-123 (2011); Mich. Comp. Laws §§ 767.6, 767A.7 (2011); 

Minn. Stat. § 609.09 (2010); Miss. Code Ann. § 13-7-37 (2011); 

N.H. Rev. Stat. Ann. § 516:34 (2011); N.J. Stat. Ann. § 2A:81-

17.3 (2011); N.M. Stat. Ann. § 31-6-15  (2011); N.C. Gen. Stat. 

§§ 15A-1051-1053 (2011); N.D. Cent. Code, § 31-01-09 (2011); 

Okla. Stat. tit. 21, § 961 (2011); Or. Rev. Stat. §§ 136.617, 

136.619(1) (2009); 42 Pa. Cons. Stat. § 5947 (2011); S.C. Code 

Ann. § 14-7-1760 (2010); S.D. Codified Laws § 23A-14-29 (2011); 

Utah Code Ann. § 77-22b-1 (2011).  Though some states’ stat-

utes prohibit only direct use, not derivative use, see Fla. Stat. 

§ 914.04 (2011); Ind. Code §§ 35-34-2-8, 35-37-3-3 (2011); Miss. 

Code Ann. § 13-7-37 (2011); Okla. Stat. tit. 21, § 961 (2011), un-

der Kastigar and Counselman derivative-use immunity is also 

required for that immunity to be coextensive with the constitu-

tional privilege.   

Ten states provide for both derivative use immunity and 

transactional immunity.  See Conn. Gen. Stat. § 54-47a (2011); 

Kan. Stat. §§ 22-3008, 22-3102, 22-3415 (2011); Ky. Rev. Stat. 

§§ 119.345, 233.070, 432.520 (2011) (Kentucky has offense-

specific immunity statutes); Mass. Gen. Laws. ch. 233, 

§§ 20E, 20G (2011); Mont. Code Ann. § 46-15-331 (2010); R.I. 

Gen. Laws § 12-17-15 (2011); 12 Vt. Stat. Ann. Tit. 12 § 1664  

(2011); Va. Code Ann. § 18.2-262 (2011) (Virginia has offense-

specific immunity statutes); W. Va. Code § 57-5-2 (2011); Wis. 

Stat. §§ 972.08, 972.085 (2011). 

Most of the rest of the states have statutes providing trans-

actional immunity.  See Alaska Stat. § 23.20.070 (2011); Cal. 

Penal Code § 414a (2010); D.C. Code § 22-1714 (2011); Haw. 

Rev. Stat. § 621C-4 (2011); 725 Ill. Comp. Stat. 5/106-1-3 (2011); 

Me. Rev. Stat. tit. 15, § 1314-A (2011); Mo. Rev. Stat. § 491.205 

(2011); Neb. Rev. Stat. § 18-309 (2011); Nev. Rev. Stat. 

§§ 178.572-88 (2011); N.Y. Crim. Proc. Law §§ 190.40, 50.10-.30 

(2011); Ohio Rev. Code Ann. § 2945.44 (2011); Tenn. Code Ann. 

§ 40-12-106 (2011); Tex. Crim. Proc. Code. Ann. § 52.05 (2011); 

Wash. Rev. Code § 6.14 (2011).   
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tion.  In Counselman, this Court recognized that the 

guaranties against self-incrimination contained in 

the federal and state constitutions, though different-

ly worded, protected the same fundamental right and 

should receive the same construction.  142 U.S. at 

584-85.   

Uniform construction of use immunity principles 

is particularly important given the interrelated na-

ture of the federal and state criminal justice systems.  

See Murphy, 378 U.S. at 53 n.1, 55-56.  In Murphy, 

this Court held that because the same privilege 

against self-incrimination applies in the United 

States and all fifty states, a grant of immunity by a 

state must operate to provide use and derivative use 

immunity against federal prosecution, and vice ver-

sa.  Id. at 77-79; see also id. at 53 n.1; Balsys, 524 

U.S. at 680-83.12  Under the same logic, the use and 

derivative use immunity that results from compul-

sion by one state must also apply against a prosecu-

tion by any other state.   

In these circumstances, uniformity of use immun-

ity principles is essential.  Courts, prosecutors, de-

fense counsel, and citizens in every state and circuit 

must know the contours of the use and derivative use 

immunity required by Murphy, Garrity, and Kasti-

gar, and those contours must be the same.  This 

Court’s review to resolve the divergence of practices 

regarding the extent of use immunity is essential.    

                                            
12 Were it otherwise, a witness could be “whipsawed into in-

criminating himself under both federal and state law even 

though the constitutional privilege against self-incrimination is 

applicable to each.”  Murphy, 378 U.S. at 55; accord Balsys, 524 

U.S. at 694-95.   
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V. THIS CASE PRESENTS AN IDEAL VEHICLE FOR 

RESOLVING THE QUESTION PRESENTED 

 Finally, this case presents an ideal vehicle for re-

solving the issue of whether Kastigar applies to pros-

ecutorial charging decisions.  The issue is squarely 

presented: the D.C. Circuit ruled in no uncertain 

terms that charging decisions are categorically im-

mune from Kastigar challenge.  App. 17a.   This rul-

ing is necessary and dispositive: if Kastigar applies 

to charging decisions, the indictment must be dis-

missed as to Petitioners Heard and Ball, App. 119a-

124a, 137-138a.   

Most important, the evidence to determine the 

issue in this case is stark and incontrovertible.  In 

many cases, evidence regarding prosecutorial motive 

to charge may be murky and subject to dispute, 

dependent on hard-to-test assertions by interested 

prosecutors.  The court of appeals expressed a 

general concern about the difficulty of such inquiries.  

App. 17a-18a.  In this case, however, the prosecutors’ 

charging rationale was spelled out in black and 

white: these prosecutors wrote in their memo seeking 

authorization to indict that their decision regarding 

Petitioner Heard was based in significant part on 

their view that Heard’s compelled statements 

demonstrated consciousness of guilt.  App. 120a.  

Moreover, the district court found as a matter of fact 

that the prosecutors’ exposure to Heard and Ball’s 

compelled statements played a determinative role in 

their charging decisions, App. 122a-123a, and the 

court of appeals did not disturb that factual finding.  

App. 17a.  Thus, no lingering factual dispute 

obscures determination of the pure legal issue—

whether Kastigar prohibits nonevidentiary use of 
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compelled statements, such as use in making 

charging decisions.  Id.   

There are no obstacles to reaching the issue.   No 

threshold issues of jurisdiction, abstention, prosecu-

torial immunity, or alternative legal grounds stand 

in the way of this Court deciding the single legal 

issue presented.   

If the district court was correct that Kastigar 

prohibits significant use of compelled statements in 

prosecutorial charging decisions, prosecution of 

Heard and Ball under this indictment is at an end.  

If the court of appeals was correct that Kastigar does 

not apply, it continues.  The issue affects Petitioners 

Slough and Liberty as well.  The court of appeals has 

vacated and remanded the case for reexamination 

consistent with its opinion, in part based on its 

conclusion that the district court did not detail the 

manner in which the prosecutors made nonevi-

dentiary use of Petitioners’ compelled statements.  

App. 18a, 19a-20a.  If Kastigar prohibits significant 

nonevidentiary use of defendants’ compelled state-

ments, as the district court held (a decision in accord 

with the Third, Seventh, and Eighth Circuits, and 

the high courts of Nevada, Ohio, and New Jersey), 

this will affect the remand analysis for the 

remaining Petitioners.   

The issue is ripe for decision by this Court.   

CONCLUSION 

For the foregoing reasons, the petition for a writ 

of certiorari should be granted.
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