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CAPITAL CASE
QUESTION PRESENTED
At the end of ten years of capital federal habeas
corpus proceedings in the district court, respondent
suddenly complained about and sought replacement
of his court-appointed public defender with a new
appointed lawyer.
The district court refused,
explaining that “it appears Petitioner’s counsel is
doing a proper job” and that “[n]o conflict of interest
or inadequacy of counsel is shown,” and thereupon
issued its ruling denying habeas corpus relief. On
appeal, however, the Ninth Circuit appointed a
replacement lawyer, vacated the judgment, and
remanded for further proceedings to allow the new
lawyer to raise additional claims for relief. The
Ninth Circuit explained that no showing of
ineffectiveness of counsel was required, for it was
enough that Clair had expressed “dissatisfaction” and
had alleged that the public defender was failing to
pursue potentially important evidence.
The Question Presented is:
Whether a condemned state prisoner in federal
habeas corpus proceedings is entitled to replace his
court-appointed counsel with another courtappointed lawyer just because he expresses
dissatisfaction and alleges that his counsel was
failing to pursue potentially important evidence.
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PETITION FOR WRIT OF CERTIORARI
After ten years of federal habeas corpus
litigation
involving
extensive
discovery,
an
evidentiary hearing, and post-hearing briefing, the
parties were awaiting the district court’s decision on
respondent Kenneth Clair’s habeas claims when he
abruptly complained about and sought replacement
of his court-appointed counsel. The district court
refused, explaining that “it appears Petitioner’s
counsel is doing a proper job” and that “[n]o conflict
of interest or inadequacy of counsel is shown.” The
district court then denied habeas corpus relief. Clair
appealed, and after five more years of delay and in
the midst of coordinated efforts by Clair’s new federal
appellate counsel to present additional claims for
relief, the Ninth Circuit appointed a replacement
lawyer, vacated the judgment, and remanded for
further proceedings to allow the new lawyer to raise
additional claims for relief. The Ninth Circuit panel
(Reinhardt, Pregerson, Wardlaw, JJ.) explained that
no showing of ineffectiveness of counsel was required,
for it was enough that Clair had expressed
“dissatisfaction” and had alleged that the public
defender was failing to pursue potentially important
evidence.
And, although it considered/accepted
secret information withheld from the state’s lawyers,
the panel made no finding that substitution at such a
late stage of the district court case somehow had
been essential to avoid an unreliable result. Nor, in
directing the district court to “rule anew on Clair’s
habeas petition,” did the panel address whether
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granting Clair relief conflicted with other habeas
corpus statutes and policies.
The panel’s decision was erroneous:
it
constructs a grave new threat to the finality of state
capital
judgments;
it
infers
from
federal
appointment-of-counsel statutes an improbable right
to substitute counsel in collateral attacks greater
than any comparable constitutional right accorded to
defendants in criminal trials; it condones “end runs”
around restrictions recognized by this Court on
FRCP Rule 60(b) motions and prohibitions imposed
by Congress on successive federal habeas corpus
petitions; and it introduces and encourages a new
form of last-minute gamesmanship to derail federal
proceedings. Accordingly, Michael Martel, Warden of
the California State Prison at San Quentin (the
State), seeks a writ of certiorari to review the
judgment of the Ninth Circuit Court of Appeals in
this case.
OPINIONS AND JUDGMENTS BELOW
The decision of the district court denying habeas
relief, its order denying Clair’s Rule 60(b) motion,
and the memorandum order of the Ninth Circuit
vacating and remanding for further proceedings are
unreported. Each is reproduced in the Appendix to
this Petition (App.).
JURISDICTION
The Ninth Circuit issued its judgment on
November 17, 2010, and denied the State’s request
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for re-hearing and suggestion for hearing en banc on
January 13, 2011. This Court has jurisdiction over
the State’s timely certiorari petition under 28 U.S.C.
§ 1254(1).
STATUTES INVOLVED
The relevant portions of the statutes involved in
this case—18 U.S.C. §§ 3006A, 3599, and 28 U.S.C.
§§ 2244, 2254—are set out in the Appendix.
STATEMENT OF THE CASE
A.

The Crime

In early November, 1984, Clair broke into the
Santa Ana home of Kai Henriksen and Margaret
Hessling. He was arrested and spent the next week
in jail.
On November 15, the night of his release from
jail, Clair spent part of the evening walking around
Santa Ana with his girlfriend Pauline Flores.
Leaving her waiting at one point, respondent told
Flores that he was going to pick up some things from
a nearby abandoned house next door to the
Henriksen/Hessling house.
Clair again broke into the Henriksen/Hessling
house. Their 25-year-old babysitter, Linda Rodgers,
was inside watching their four young children and
her own kindergarten-aged daughter. Clair tied
Rodgers’ hands behind her back, bludgeoned her
severely about the head, and strangled her with a
shirt tied tightly around her neck. He left her body
under an afghan on the bed in the master bedroom,
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naked from the waist down and with a vibrator
between her spread legs.
Because he had taken too long to return, Flores
went looking for Clair, unsuccessfully, in the
abandoned house. Flores later encountered him on
the street. He told her he had just finished beating
up a woman. There was blood on his hand and he
was carrying jewelry and other items that, as Flores
would later describe them to the police, matched
objects that Hessling reported as missing from the
house. Flores and Clair bedded down for the night in
a churchyard.
Two months after the killing, the police
equipped Flores with a tape recorder and arranged
for her to meet Clair upon his release from jail on yet
another burglary case.
During their ensuing
conversation, Flores accused Clair of killing Rodgers
and told him that the police suspected her. Clair
neither expressly admitted nor denied the killing, but
told her, “They can’t prove a motherfuckin’ thing, not
unless you open your motherfuckin’ mouth.” He
explained that he had thrown the jewelry away.
When she persisted in questioning him, he suggested
that Flores was “[m]iked up,” and patted her down.
He told her, “I hope you don’t tell them nothing.”
After further discussion, he said, “What you fail to
realize. Baby what you fail to realize, how the
motherfuckers they gonna prove I was there?”
“There ain’t no motherfuckin’ fingerprints, ain’t no
fuckin’ where in there, and ain’t no fuckin’ body seen
me go in there and leave out of there. This is what
the fuck I’m saying.”
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B.

State
Trial
Proceedings

and

Appellate

In 1987, a California jury convicted Clair of the
Rodgers burglary-murder, a capital offense. The
court sentenced him to death. Clair appealed and
sought state habeas corpus relief. In 1992, the
California Supreme Court affirmed the judgment on
direct appeal and denied Clair’s habeas petition.
People v. Clair, 2 Cal. 4th 629, 828 P.2d 705 (1992).
This Court denied certiorari. Clair v. California,
506 U.S. 1063 (1993).
C.

District Court
Proceedings

Habeas

Corpus

Clair filed a federal habeas corpus petition in
1994. Under 18 U.S.C. § 3599, the district court
appointed the Federal Public Defender (FPD) as
Clair’s federal habeas counsel. The district court
then stayed the federal proceedings to give Clair a
chance to return to the California Supreme Court to
“exhaust” his state remedies on some newly raised
claims. Clair filed a second state habeas corpus
petition in the California Supreme Court in 1995.
The California Supreme Court denied that petition
too.
Clair then returned to federal court in October
1995, almost ten years after the murder. Nine more
years later, and after extensive discovery, the district
court in 2004 held a two-day evidentiary hearing.
Clair’s counsel called seven witnesses: a social
historian, an expert in male sexual abuse victims, an
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eyewitness identification expert, Clair’s trial
investigator, Clair’s trial lawyer, the psychologist
hired by Clair’s trial lawyer, and a trial juror.
In 2005—six months after the evidentiary
hearing, after the parties had submitted written
post-hearing arguments, and just before the district
court judge’s anticipated retirement and issuance of
its ruling on Clair’s habeas petition—Clair for the
first time complained to the court that he was
dissatisfied with his FPD attorneys. He sent the
court a letter, dated March 16, complaining that his
FPD counsel’s briefing was “sloppy”; that they had
not tried hard enough to locate a drinking buddy who
supposedly could provide Clair with an alibi; and
that in general they were not sufficiently contesting
his guilt. (3-16-05 Letter at 1-3.) Upon the court’s
invitation, the FPD responded in writing on April 26
that, as of April 20, Clair had indicated that he
wanted them to continue as counsel but that he also
wanted to re-evaluate the situation “at the conclusion
of the proceeding in this Court.” (4-26-05 Letter at 12.) Three days later, the court issued a minute order
indicating that, in light of the FPD’s letter, it saw no
need to take further action.
In a subsequent letter to the court dated
June 16, 2005, however, Clair alleged that a private
investigator had found, in the Santa Ana police files
on the Rodgers murder case, evidence of fingerprints
that did not match anyone known to have been at the
murder scene. Clair complained that the FPD had
failed to ask for DNA testing. (6-16-05 Letter.) He
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asserted that he now wanted to be represented by a
lawyer from the Stanford Law School. (Id.)
On June 30, the court declined to substitute
counsel. It explained: “It appears that Petitioner’s
counsel is doing a proper job. No conflict of interest
or inadequacy of counsel is shown.”
(6-30-05
Minutes.) On the same day, the court issued an
order denying all of Clair’s habeas claims. (App. 21.)
Judgment was entered on June 30, 2005.
Clair appealed. The FPD informed the Ninth
Circuit that it no longer could work with him. (1021-05 Letter.) Construing the letter as a motion to be
relieved, the Ninth Circuit granted it and directed
the FPD to find replacement counsel. (11-4-05 Order
at 1.) On January 12, 2006, the Ninth Circuit issued
an order indicating John Grele was counsel of record
for Clair on appeal. (1-12-06 Order.)
With Grele now representing him, and with the
appeal pending, Clair filed a FRCP Rule 60(b) motion
in the district court, seeking to re-open the judgment.
He claimed that he had recently discovered certain
new physical evidence and that the State had
committed fraud by withholding other evidence—
evidence he disclosed to the court in secret but that
he and the court withheld from the state’s lawyers.
Following Ninth Circuit procedure, see Crateo, Inc. v.
Intermark, Inc., 536 F.2d 862, 869 (9th Cir. 1976),
the district court (with a new judge replacing the
retired judge) announced that it was not “disposed” to
rule on the motion. (App. 14.) But the Ninth Circuit
then instructed the district court to do so. The
district court then denied the motion, explaining that
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Clair’s cited evidence, still kept secret from the
State’s lawyers, would not have made any difference
in the outcome of his petition. (App. 9, 16-19.)
In 2008—with the appeal still pending—Clair
filed a third habeas corpus petition in the California
Supreme Court1 and lodged a duplicate of it in the
Ninth Circuit coupled with a request for permission
to file it as a successive federal petition. In these
petitions, Clair for the first time alleged that he was
actually innocent of the murder.
D.

The Ninth Circuit Proceedings

The Ninth Circuit requested briefing on what
relief was available to Clair (1) on his appeal, (2) on
his Rule 60(b) appeal, and (3) in his application for
leave to file a successive petition—and on what relief
was available on all the permutations of (1), (2), and
(3). (6-12-09 Order.) Then—twenty-three years after
Clair’s conviction, sixteen years after the initiation of
federal proceedings, and five years after the district
court had denied his federal petition in its entirety—
a Ninth Circuit panel (Reinhardt, Pregerson, and
Wardlaw, JJ.) in November 2010 issued an
unpublished memorandum vacating the district court
judgment.
In the panel’s view, the district court had
abused its discretion in denying without further
inquiry Clair’s second eve-of-judgment request to
substitute new counsel in place of the FPD.
1 Clair’s third state habeas petition is currently pending
before the California Supreme Court in Case Number S169188.
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According to the panel, 18 U.S.C. § 3006A(c)
(providing for appointment of counsel for indigents)
and 18 U.S.C. § 3599(a) (affording capital petitioners
counsel in habeas corpus proceedings) together
entitled petitioner to “meaningful assistance” of
habeas counsel and therefore imposed a duty on the
district judge to exercise discretion to determine
whether the “interests of justice” required the
requested substitution.
The panel acknowledged that there is no Sixth
Amendment right to effective assistance of counsel on
habeas, and expressly noted that it had made no
finding of ineffective assistance by Clair’s appointed
counsel in the federal habeas proceedings. Nor did
the
panel
find—even
though
it
also
accepted/considered secret evidence submitted by
Clair and withheld from the State—that the FPD’s
performance had prejudiced Clair, rendered the
judgment unreliable, or even affected the result.
(App. 5.) Instead, the panel concluded, the district
court had erred by failing to exercise informed
discretion in light of the fact that Clair was unhappy
with the FPD and had alleged that the FPD had
failed to present “important” evidence. (App. 4-5.)
The panel effectuated Clair’s request for
substitution by appointing Grele to represent Clair in
the district court. Then it remanded the case for
further
proceedings—including,
explicitly,
for
consideration of attempts by Clair to amend his
federal petition to raise additional claims.
The State sought re-hearing and hearing en
banc. In it the State noted that, without any finding
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that FPD had been ineffective, Clair was awarded a
new round of habeas litigation while keeping the
“important physical evidence” that FPD purportedly
should have discovered secret from the State. The
State argued the Ninth Circuit erred in considering
evidence on appeal that was withheld from the State
in the district court, improperly expanding the right
to counsel of a habeas petitioner contrary to
Congress’s intent, and granting Clair relief would
constitute an impermissible end run on the
limitations in the Antiterrorism and Effect Death
Penalty Act of 1996 (AEDPA) on successive petitions.
These matters had been briefed in the appeal but
were never addressed in the analysis offered in the
panel’s opinion. The Ninth Circuit denied re-hearing.
REASONS FOR GRANTING CERTIORARI
The Ninth Circuit erroneously inferred from
federal
appointment-of-counsel
statutes
an
improbable right to substitute counsel in collateral
attacks greater than any comparable constitutional
right accorded to defendants in criminal trials. In
doing so, it presented capital habeas corpus
petitioners—whose main incentive is delay—with a
roadmap describing a new avenue for frustrating the
State’s compelling interest in the finality of its
capital judgments. Equally warranting this Court’s
intervention, the Ninth Circuit decision condones
“end runs” around restrictions recognized by this
Court on Rule 60(b) motions and around prohibitions
imposed by Congress on successive federal habeas
corpus petitions.
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Moreover, the Ninth Circuit’s decision
introduces, and inevitably encourages, a new form of
last-minute gamesmanship to derail ongoing federal
proceedings and render earlier proceedings obsolete.
And it ill-uses habeas corpus to set in motion a new
but still dreary parade of successive attacks on
lawyers who agree to take on the onerous and
unpopular job of representing defendants convicted of
the worst kind of murders. That the Ninth Circuit
decision followed on its receipt of secret information
withheld from the State’s lawyers—an unjustified
departure from “the usual course” of adversarial
proceedings—only underscores the need for review by
certiorari.
A.

The
Ninth
Circuit’s
Interpretation
of
the
Appointment-of-Counsel Statutes
Incongruously
Gives
Habeas
Corpus Petitioners a Power to
Substitute
Court-Appointed
Counsel That Even Defendants in
Criminal Trials Do Not Possess

By finding error in the district judge’s refusal to
substitute counsel, the Ninth Circuit interpreted
federal appointment-of-counsel statutes in a way that
improbably gives petitioners collaterally attacking
final state-court judgments a power to demand a
series of publicly-funded lawyers that not even
defendants in criminal cases possess under the
Constitution.
Before Clair could have obtained
similar relief in a criminal trial, he would have been
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required to show both deficient performance by
counsel and resulting prejudice. See Strickland v.
Washington, 466 U.S. 668, 688, 694 (1984).
If
substitution is ever required in civil and collateral
habeas corpus proceedings, then the necessary
showing must be more compelling than what suffices
in a criminal trial.
Here, however, the Ninth Circuit found
reversible error and re-opened the district court
proceedings with new substituted counsel even
though Clair had expressed no dissatisfaction with
the FPD over the course of ten years, had even
withdrawn an eleventh-hour request for new counsel,
and in the end had merely second-guessed the way
the active and fully-engaged FPD had handled
certain aspects of the federal litigation. Neither the
district judge nor the Ninth Circuit found or
purported to find, for example, that Clair’s statutory
right to counsel had been so impaired as to make
substitution necessary to avoid a fundamentally
unreliable result in the federal proceedings. Given
the limited and collateral nature of federal habeas
corpus review—typically occurring only after a full
criminal trial, appeal, and collateral post-judgment
review in state court, and tightly circumscribed by
deferential protection of the state-court judgment
under 28 U.S.C. § 2254(d)—the condemned prisoner
should not be permitted to so easily exploit his
statutory right to appointed counsel in a way that
serves his perverse interest in delaying the state’s
right to enforce its death judgments. See Lindh v.
Murphy, 521 U.S. 320, 340 (1997) (incentive of
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capital defendants is “to utilize every means possible
to delay carrying out their sentence”).
Certainly, the pertinent appointment-of-counsel
statutes do not support the Ninth Circuit’s
incongruous reading of them. Section 3599 of Title
18 of the United States Code provides for
appointment of counsel for indigent capital
defendants, and establishes that such counsel must
meet certain qualifications and may be replaced only
by
similarly-qualified
counsel.
18 U.S.C.
§§ 3599(a)(1), (b), (c); see McFarland v. Scott,
512 U.S. 849, 855 (1994). Section 3006A(c) of Title 18
establishes that counsel appointed at the court’s
discretion in non-capital cases may be terminated if
the petitioner becomes financially able to pay for
representation; that, if a petitioner becomes unable
to pay for retained counsel, retained counsel may be
appointed “as the interests of justice may dictate”;
and that the court may substitute counsel at any
stage “in the interests of justice.”
Neither statute reflects any Congressional
intent to provide capital habeas petitioners with the
full panoply of Sixth Amendment rights to counsel,
much less greater rights. See, e.g., U.S. v. Hicks,
531 F.3d. 49, 54-55 (1st Cir. 2008) (criminal
defendant entitled to new counsel if can demonstrate
breakdown of such degree as to prevent an adequate
defense); United States v. Mitchell, 138 F.2d 831
(2nd. Cir. 1943) (delay by last minute discharge of
counsel
requires
exceptional
circumstances).
Congress certainly intended for capital habeas
petitioners to have qualified lawyers (18 U.S.C.
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§§ 3599(b) and (c)), and for courts in non-capital
cases at least to have a certain amount of freedom to
replace counsel “in the interests of justice.” Indeed,
the § 3006A(c) “interests of justice” standard, even if
it governs capital cases, may operate more as
restriction on discretion to replace counsel than as a
mandate for the petitioner to force substitution—
especially not substitution of a qualified lawyer
engaged in active representation of him in the
proceedings.
Nothing suggests that Congress
intended to give habeas petitioners such control over
their litigation that they may force substitution if
counsel declines to do their bidding.
The notion that Congress might have meant to
hand such a prerogative to the delay-incentivized
habeas corpus petitioner is even more remarkable in
that Congress made plain in AEDPA its overarching
intent to minimize the scope of federal habeas review
of state court decisions as much as possible without
entirely eliminating it. See Harrington v. Richter,
131 S. Ct. 770, 786-787 (2011). On the contrary, the
Ninth Circuit decision appears to directly conflict
with Congress’s AEDPA amendment in 28 U.S.C.
§ 2254(i). That provision lays down the rule that,
“[t]he ineffectiveness or incompetence of counsel
during State or Federal collateral post-conviction
proceedings shall not be a ground for relief in a
proceeding arising under section 2254.” (Emphasis
added.) Here, despite § 2254(i), the Ninth Circuit
granted Clair relief in the form of vacating the
judgment against him in this federal collateral

15

proceeding—and did so upon what it acknowledged to
be a showing lesser than one of ineffectiveness.
B.

By Promoting Substitution of
Habeas Corpus Counsel as An
Ordinary Matter, the Ninth
Circuit Decision Ignores Comity
Concerns and Poses a New and
Grave Threat to the Finality of
State Death-Penalty Judgments

It is not surprising, in light of the incongruity of
inferring from the cited statutes a broader right to
substitute counsel in habeas corpus cases than in
criminal cases, that the Ninth Circuit’s view of what
the statutory right to habeas counsel demands is
untenable for many other reasons too. Of prime
importance, the Ninth Circuit’s concoction poses a
grave new threat to the State’s compelling interest in
finality. See Calderon v. Thompson, 523 U.S. 538,
555-556 (1998).
Although the Ninth Circuit decision here is
interlocutory in nature, the disruption it threatens is
inevitable and immediately palpable. Given the
timing of Clair’s substitution demand at the eleventh
hour, when judgment was imminent and little if
anything more would need to be done at that late
stage by Clair or the State, the Ninth Circuit’s
disruptive decision would serve no practical purpose
or effect unless interpreted as a mandate for new
counsel to pursue additional claims in the remand
proceedings. Indeed, the district court in Clair’s Rule
60(b) motion ultimately ruled, prior to the Ninth
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Circuit’s decision here, that the evidence presented
by Clair’s new Ninth Circuit appointed counsel would
have made no difference: the claims in Clair’s 1995
petition would have been denied anyway. The efforts
of substitute counsel on multiple fronts in seeking to
raise additional claims in conjunction with the appeal
confirm that additional claims will be the centerpiece
of the remand proceedings. The Ninth Circuit ruling
is all about litigation of newly raised claims for
relief—23 years after his conviction and 19 years
after the finality of his state court appeal.
Thus, Clair now will return to re-opened
proceedings in the district court to “determine what
actions and submissions to the district court, if any,
would be appropriate before the district court rules
anew on Clair’s habeas petition, and then proceed
accordingly.” (App. 6.) The district court must
“consider any such submissions, including any
requests from counsel to amend the petition to add
claims based on or related to the alleged new
physical evidence, as if they had been made prior to
the ruling on the writ.” (App. 6.) The new lawyer
brought into the district court proceedings by the
Ninth Circuit itself, on account of Clair’s complaints
about his original lawyers, undoubtedly will file
“upon proper consultation with Clair” (see App. 5-6)
in accordance with these already-in-the-works plans
to raise additional claims and to negate decisions
made by the prior lawyers. After nearly 17 years of
federal habeas litigation, the State will then have to
start defending its judgment anew before the district
court rules on Clair’s habeas petition “anew.”
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Prolonged further delay is the inevitable result
of exalting the habeas corpus petitioner’s interest in
counsel above and beyond even that of the presumedinnocent criminal defendant’s. Further proof of that,
if not already obvious, may be seen in how the Ninth
Circuit’s over-broad view of the habeas petitioner’s
statutory right to appointed counsel also has wrought
open-ended delay in capital cases involving alleged
“incompetence” of the petitioner to proceed with his
own lawsuit. In two parallel cases to this one—
Rohan ex rel. Gates v. Woodford, 334 F.3d 803, 813
(9th Cir. 2003), and Nash v. Ryan, 581 F.3d 1048,
1051-1055 (9th Cir. 2009)—the Ninth Circuit held
that a habeas petitioner’s right to an appointed
attorney also implies the right to be able to rationally
communicate with the attorney. Accordingly, under
these Ninth Circuit decisions, district court habeas
proceedings—and even the appeal following denial of
habeas relief—must be suspended if the petitioner is
not capable of assisting counsel in the same way the
Sixth Amendment requires defendants to be able to
assist counsel at trial. The Ninth Circuit’s decision
on the scope of the petitioner’s interest in counsel in
this case, and in cases following Rohan and Nash—
see, e.g., In re Gonzales, 623 F.3d 1242,1245 (9th Cir.
2010) (cert. pet. pending in Case No. 10-930—present
a clear and present danger of unjustified impairment
of the State’s compelling interest in finality).
In any event, the five-year delay following the
district court judgment, now extended by the Ninth
Circuit’s order for new proceedings on remand,
already constitutes an intolerable interference with
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the Sate’s interest in finality in this case—whatever
the course of the new proceedings. Not only have the
federal proceedings consumed 17 years, but the
district court in the Rule 60(b) proceedings already
had ruled that none of the new evidence presented by
Clair and his newly-appointed substitute counsel
would have made any difference: his petition would
have been denied anyway.
The Ninth Circuit formulation of the “interests
of justice” takes no account whatsoever of the
compelling finality interest of the States.
The
damage it has done, and the damage it inevitably will
do in this and other cases, warrants intervention by
this Court.
C.

The Ninth Circuit Decision
Improperly
Permits
Circumvention of AEDPA and
FRCP Restrictions on Litigation
of New Claims in Successive
Proceedings

Also of prime importance, the Ninth Circuit
decision creates a means for circumventing the
successive-petition prohibition imposed by Congress
in 28 U.S.C. § 2244(b) and additional restrictions
recognized by this Court as limiting the reach of
FRCP Rule 60(b) motions. The power of a federal
court to substitute habeas counsel, whatever its
source, must be circumscribed in all events by
AEDPA especially.
See Calderon v. Thompson,
523 U.S. at 554.
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Although Clair filed his habeas petition prior to
enactment of AEDPA, the limitations of 28 U.S.C.
§ 2244 as amended by AEDPA nonetheless apply to
any successive habeas corpus petition he now seeks
to file. Thompson, 523 U.S. at 554. Further, even
when the terms of AEDPA do not specifically govern
a first habeas proceeding, a federal court must
nevertheless “exercise its discretion in a manner
consistent with the objects of the statute” and “must
be guided by the general principles underlying our
habeas jurisprudence.”
Id.
And Congress’s
overriding AEDPA intent was “to reduce delays in
the execution of state and federal criminal sentences,
particularly in capital cases.” Woodford v. Garceau,
538 U.S. 202, 206 (2003) ; accord, Terry Williams v.
Taylor, 529 U.S. 362, 386 (2000) (“Congress wished to
curb delays, to prevent `retrials’ on federal habeas,
and to give effect to state convictions to the extent
possible under law”); Baze v. Rees, 553 U.S. 35, 69
(2008) (Alito, J., concurring) (Congress wished to put
an end to the “seemingly endless proceedings that
have characterized capital litigation”).
Similarly, Clair’s Rule 60(b) motion was also
subject to the limitations of AEDPA. “Using Rule
60(b) to present new claims for relief from a state
court’s judgment of conviction—even claims couched
in the language of a true Rule 60(b) motion—
circumvents AEDPA’s requirement that new claim
must be dismissed unless it relied on either a new
rule of constitutional law or newly discovered facts.”
Gonzalez v. Crosby, 545 U.S. 524, 531 (2005).
Further, a Rule 60(b) motion that attacks habeas
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counsel’s omissions is insufficient, for it “ordinarily
does not go to the integrity of the proceedings, but in
effect asks for a second chance to have the merits
determined favorably.” Id. at 532, fn. 5. “If neither
the motion itself nor the federal judgment from
which it seeks relief substantively addresses the
federal grounds for setting aside the movant’s state
conviction, allowing the motion to proceed as
denominated creates no inconsistency with the
habeas statute or rules.” Id. at 533. As explained
above, a substitution of counsel inevitably will lead to
litigation of additional claims or re-litigation of old
claims on account of complaints about the prior
habeas attorney.
Substitution therefore was
improper.
The decision below ignored all these limitations.
The panel requested briefing on remedies available to
Clair in (1) his appeal from the denial of his habeas
petition, (2) his appeal from the denial of his Rule
60(b) motion, and (3) his pending application for
leave to file a successive petition. (App. 7.) But it
elected to forego addressing the merits of Clair’s
appeals from the denial of his habeas petition or the
denial of Rule 60(b) motion, and instead chose to
permit Clair to reopen his first federal habeas and
ordered the district court to “consider any such
submissions, including any requests from counsel to
amend the petition to add claims based on or related
to the alleged new physical evidence, as if they had
been made prior to the ruling on the writ” and then
decide the petition “anew.” (App. 6.) There is no
indication that the Ninth Circuit considered the
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countervailing restrictions of AEDPA or the policies
underlying these limitations in deciding to allow
Clair to reopen his first federal habeas proceeding
and requiring the district court to decide the case
anew after considering submissions from Clair,
including requests from Clair to amend his petition.
Nothing in the Ninth Circuit’s order suggests that it
gave due consideration to the State’s significant
interest in the finality of its judgment, or evidence of
any regard for the “sound and established principles
that inform” proper consideration of habeas petitions.
Harrington v. Richter, 131 S. Ct. at 780, 787. As
such, the Ninth Circuit’s order represents an
untenable end run around the requirements of
AEDPA.
D.

The Ninth Circuit Decision
Undermines the Fair and Orderly
Administration of the Judicial
System

Even beyond its deleterious impact on finality,
and on AEDPA and FRCP policies, the Ninth Circuit
decision damages federal habeas proceedings in other
respects.
The decision below, first, would institutionalize
yet another round of seemingly endless criticism of
each lawyer who undertakes to assist in the inmate’s
defense. As this Court very recently explained,
however, “intrusive post-trial inquiry” into defense
counsel’s performance “threaten[s] the integrity of
the very adversary process the right to counsel is
meant to serve.” Harrington v. Richter, 131 S. Ct. at
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788. Further, challenges to counsel’s performance, if
lacking the necessary foundation, “may bring
instability to the very process the inquiry seeks to
protect.” Premo v. Moore, 131 S. Ct. 733, 741 (2011).
That instability arose here, of course. Further,
by promulgating a far too easy path to incentivized
replacement of counsel, the Ninth Circuit decision
likely will disserve mutual confidence between the
inmate and his lawyer. State courts wrestling with
substitution-of-counsel requests have found that out.
See, e.g., People v. Roldan, 35 Cal. 4th 646, 674-675,
35 Cal. 4th 646, 110 P.2d 289 (2005), overruled on
other grounds People v. Doolin, 45 Cal. 4th 390,
87 Cal. Rptr. 3d 209, 198 P.3d 11 (2009); People v.
Horton,
11 Cal. 4th
1068,
1104,
1110-1112,
47 Cal. Rptr. 2d 516, 906 P.2d 478 (1995) (noting
remarkable similarity with another case wherein the
defendant was able to delay his trial for months
based on substitution motions); People v. Hodges,
174 Cal. App.4th 1096, 1110-1111, 94 Cal. Rptr. 3d
862 (2009) (noting “gamesmanship” in substitutionof-counsel motions). Federal courts, too, are aware of
the gamesmanship problem. See, e.g., United States
v. Rodriguez, 612 F.3d 1049, 1054 (8th Cir. 2010)
(“[T]he need to thwart abusive delay tactics ...”);
United States v. Allen, 789 F.2d 90, 92 (1st Cir. 1996)
(“This restraint [on the right to replace counsel] is to
ensure that the right is not manipulated so as to
obstruct the orderly procedure in the courts or to
interfere with the fair administration of justice.”)
Further, the Ninth Circuit’s ruling here
proceeded from, and thus necessarily will encourage
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in the future, a “judicial disregard” of the “adversary
process” in federal habeas corpus proceedings. See
Harrington v. Richter, 131 S. Ct. at 780. For here,
the Ninth Circuit—and the district judge—accepted
secret argument and evidence from Clair that was
withheld from the State’s lawyers and thus withheld
from adversarial testing.
Such unjustified and
unexplained secrecy was, most fundamentally, unfair
to the State in its efforts to vindicate its compelling
interest in finality. It also ill-behooves the federal
court to engage in such an apparently one-sided
approach without any demonstration or explanation
of its necessity. If such unfair secrecy “so far
depart[ing] from the usual course of judicial
proceedings” truly were essential to administering
this contemplated new industry of successive
representation of habeas petitioners by new publiclyfunded lawyers in successive re-opened proceedings,
it would serve only as yet another reason to grant
certiorari and nip the Ninth Circuit’s substitution-ofcounsel procedure in the bud. S.Ct. Rule 10.
California spent a decade defending a
presumptively-correct judgment, arising in the most
serious of criminal cases, in collateral federal
litigation in the district court, and then five more
years in the Ninth Circuit litigating Clair’s appeals.
The Ninth Circuit’s dangerous and disruptive overexpansion of the prisoner’s statutory right to
appointed counsel now requires the State to return to
the district court in order for the district court to
entertain Clair’s additional submissions and requests
to amend his petition to add additional claims. This,
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now, nearly two decades after the State’s judgment of
conviction and sentence of death were final, and
almost 30 years after Clair brutally murdered Linda
Rodgers. The Ninth Circuit’s interpretation of the
statutory right to counsel fundamentally disregards
the principles that must inform the exercise of
federal habeas jurisdiction, improperly diminishes
and misallocates finite judicial resources, unfairly
impairs the State’s compelling interest in finality,
and undermines respect for the criminal justice
system. This Court should intervene and correct it.
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CONCLUSION
The petition for writ of certiorari should be
granted.
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