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REPLY BRIEF

The State’s petition seeks certiorari on the
question of whether condemned prisoners in habeas
corpus have a statutory right to replace court-
appointed counsel with new counsel without any
showing or finding that appointed counsel had failed
in his duties and that replacement was necessary
to avoid unconstitutional unreliability in the
proceedings. As the State explained, nothing in the
appointment-of-counsel statutes upon which the
Ninth Circuit relied supports granting prisoners such
an improbable do-it-yourself power--greater than
any prerogative granted even to defendants at their
criminal trials--to nullify prior federal proceedings
and to drag out new proceedings to further delay the
carrying out of a state-court judgment. Nor may
such statutes be interpreted, as the Ninth Circuit
did, to allow a prisoner to use an unnecessary
appointment of new counsel as a device to litigate
new claims for habeas corpus relief without regard to
the policies and strict limits on successive claims laid
down in 28 U.S.C. § 2244.

Respondent Clair’s opposition brief only
confirms the State’s argument about why the Ninth
Circuit ruling is so mischievious. Clair freely
acknowledges that, although he and the Ninth
Circuit purport to trace this novel prerogative to the
prisoner’s asserted right to "meaningful" counsel, his
demand for new appointed counsel to re-open the
district court proceedings has nothing to do with
any poor performance by his federal public defender
at all. Instead, Clair argues that he is entitled to a
re-do of his federal case because of alleged
misconduct by the state and alleged new claims for
relief. But the Ninth Circuit never offered any such
argument as support for its decision requiring



appointment of new counsel and new proceedings in
the district court. And, even if Clair could prove his
allegations, his avenue for doing so now is only that
of leave to file a successive petition under the tight
restrictions of § 2244.

Clair’s acknowledgment about the performance
of his court-appointed public defender brings into
relief the fact that the Ninth Circuit order, allowing
new appointed counsel to seek re-litigation of the
district court habeas corpus proceedings, including
new claims, was crucially based only on Clair’s self-
serving and belatedly professed unhappiness with his
appointed counsel.    Focusing instead on facile
allegations of wrongdoing and new claims for relief,
Clair makes no attempt to justify the Ninth Circuit’s
decision under any right-to-counsel jurisprudence
governing habeas corpus cases, or any right-to-
counsel jurisprudence at all. For instance, Clair does
not address why a convicted prisoner should enjoy
a right to replace counsel that is greater than the
right possessed by a presumed-innocent criminal
defendant or why, unlike the criminal defendant, the
prisoner might obtain relief, as Clair did here,
without any showing of prejudice.

And, as Clair makes clear in his opposition
brief, the claims he intends to bring will extend
even beyond what he already attempted to put before
the district court in his unsuccessful Rule 60(b)
motion. (Opp. App.) The plan is plain: piecemeal
presentation of successive claims in violation of
fundamental AEDPA policy and § 2244 restrictions,
with an alleged right to so-called "meaningful"
counsel and the "interests of justice" as the pretext.
Clair’s brief never explains how the Ninth Circuit’s
decision could ever be consistent with AEDPA.
Instead, he merely relies on the fact that it benefits
his own interests.



Clair’s reliance on the interlocutory nature of
the Ninth Circuit decision as a basis for denying
certiorari is misplaced. Interlocutory review is often
disfavored because there is usually some benefit to
be gained from deterring review until litigation
concludes. This case does not present any such
concern. Instead, it illustrates the substantial
impairment to the State’s ability to enforce death
judgments that will arise from the years of delay that
will be interjected into capital habeas proceedings
from the end-run the Ninth Circuit is permitting
around AEDPA’s limits on piecemeal adjudication
of habeas claims. The magnitude of the damage
to the State’s interest in finality, and the threat to
AEDPA posed by this kind of end-run around
§ 2244’s successive-petition prohibition, support a
grant of certiorari regardless of whether the Ninth
Circuit’s order is dispositive of all matters pertaining
to Clair’s federal habeas proceeding. See, e.g.,
Martin v. Walker, 131 S.Ct. 1120, 1124, 179 L.Ed.2d
62(2011).

Finally, the Ninth Circuit’s elastic view of the
statutory right to counsel in capital habeas corpus
cases has created unacceptable mischief not only in
this case but in other cases. For example, it
elsewhere has served as the basis for indefinite and
perhaps permanent stays of execution. See Rohan
ex rel. Gates v. Woodford, 334 F.3d 803, 813 (9th Cir.
2003) (suspension of proceedings for incompetence of
petitioner); Nash v. Ryan, 581 F.3d 1048, 1051-1055
(9th Cir. 2009) (suspension of appeal from denial of
relief for incompetence of petitioner). Such a stay of
proceedings based on the Ninth Circuit’s right-to-
meaningful-counsel theory is the basis of Arizona’s
pending petition for certiorari in Ryan v. Gonzales
(No. 10-930). While that case involves the question
of whether a petitioner must be competent in order
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to have meaningful assistance from statutorily
appointed habeas counsel in a § 2254 proceeding,
this case entails a situation where neither the Ninth
Circuit nor Clair dispute that the Federal Public
Defender was effective. Accordingly, while related to
the interpretation of the statutory right to counsel
afforded capital state inmates on federal habeas
raised in Ryan v. Gonzales, the important question
presented here involves the extent of a condemned
state prisoner’s rights regarding substitution of
court-appointed counsel in a § 2254 proceeding.

CONCLUSION

The petition for writ of certiorari should be
granted.
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