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i
QUESTIONS PRESENTED

The Fair Housing Act makes it unlawful “[t]o
refuse to sell or rent after the making of a bona fide
offer . . . or otherwise make unavailable or deny, a
dwelling to any person because of race, color, religion,
sex, familial status, or national origin.” 42 U.S.C.
§ 3604(a). Respondents are owners of rental properties
who argue that Petitioners violated the Fair Housing
Act by “aggressively” enforcing the City of Saint Paul’s
housing code. According to Respondents, because a
disproportionate number of renters are African-
American, and Respondents rent to many African-
Americans, requiring them to meet the housing code
will increase their costs and decrease the number of
units they make available to rent to African-American
tenants. Reversing the district court’s grant of
summary judgment for Petitioners, the Eighth Circuit
held that Respondents should be allowed to proceed to
trial because they presented sufficient evidence of a
“disparate impact” on African-Americans.

The following are the questions presented:

1. Are disparate-impact claims cognizable under
the Fair Housing Act?

2. If such claims are cognizable, should they be
analyzed under the burden-shifting approach used by
three circuits, under the balancing test used by four
circuits, under a hybrid approach used by two circuits,
or by some other test?
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OPINIONS BELOW

The district court’s December 18, 2008, decision is
reported at 595 F. Supp. 2d 987 (D. Minn. 2008) and is
set forth at pages 48a through 115a of the Petition
Appendix. The panel decision of the Eighth Circuit
Court of Appeals is reported at 619 F.3d 823 (8th Cir.
2010) and is set forth at pages 1a through 42a of the
Petition Appendix. The Eighth Circuit Court of
Appeals’ decision denying rehearing en banc, with five
judges dissenting, is reported at 636 F.3d 380 (8th Cir.
2010), and is set forth at pages 116a through 125a of
the Petition Appendix.

JURISDICTION

The Eighth Circuit Court of Appeals issued its
decision on September 1, 2010. The circuit court
denied a timely petition for rehearing en banc on
November 15,2010. The Petition for Writ of Certiorari
was filed on February 14, 2011. The Court granted
certiorari on November 7,2011. The jurisdiction of the
Court rests on 28 U.S.C. § 1254(1).

STATUTE INVOLVED

The Fair Housing Act (hereinafter FHA) provides
in relevant part:

[I]t shall be unlawful --

(a) To refuse to sell or rent after the making
of a bona fide offer, or to refuse to negotiate for
the sale or rental of, or otherwise make
unavailable or deny, a dwelling to any person
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because of race, color, religion, sex, familial
status, or national origin.

42 U.S.C. § 3604(a).
STATEMENT OF THE CASE
I. FACTUAL BACKGROUND.
A. Housing Codes.

The first modern housing code in America was
adopted in New York City during the late 19th
century. See Samuel B. Abbott, Housing Policy,
Housing Codes and Tenant Remedies: An Integration,
56 B.U. L. Rev. 1, 41-42 (1976). Prompted by an
outbreak of cholera and at the behest of the New York
Metropolitan Board of Health, the state legislature
adopted the Tenement Housing Act of 1867, which
mandated, among other requirements, that dwellings
contain fire escapes, bathroom facilities, and water-
tight roofs. Id.

By 1920, twelve states and forty municipalities had
enacted housing codes to protect the health, safety,
and welfare of their inhabitants. Id. at 42. By 1968,
that number had grown to nearly 5,000 American
municipalities. See Edward H. Rabin, The Revolution
in Residential Landlord-Tenant Law: Causes and
Consequences, 69 Cornell L. Rev. 517, 551 (1984).
Today, housing codes are ubiquitous, having been
enacted in every state at either a state-wide or local
level. See Int’l Code Council, Int’l Code Adoptions,
http://www.iccsafe.org/gr/pages/adoptions.aspx (last
visited Dec. 20, 2011).
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The federal government has long had a policy of
supporting housing codes. The Housing Act of 1949,
for instance, declared that “the general welfare and
security of the Nation and the health and living
standards of its people require . . . a decent home and
suitable environment for every American family.” 42
U.S.C. § 1441. Similarly, the Housing Act of 1954
required, as a condition of receiving federal housing
funds, that the municipality enforce a “workable
program for community improvement,” such as a
housing code. Abbott, supra, at 43.

Organizations such as the American Public Health
Association Committee on the Hygiene of Housing,
often in conjunction with federal government agencies
like the Center for Disease Control, have published
model ordinances recommending minimum housing
standards. See, e.g., Am. Pub. Health Ass’n, 41 Am. J.
of Pub. Health 577,578 (1951). The Center for Disease
Control and the U.S. Department of Housing and
Urban Development (HUD) published the Healthy
Housing Reference Manual, a document that advises
communities on the adoption of housing codes for the
purpose of eliminating substandard conditions. See
Healthy Housing Reference Manual (rev. 2006). The
Manual recognizes that housing code standards are
important to protect the health and well-being of
inhabitants. Id. at 2-1.

B. City Of Saint Paul Housing Code.

The City of Saint Paul has a long history dating
back to at least 1918 of enforcing housing codes and
general sanitary laws designed to keep dwellings
healthy and safe. St. Paul, Minn., Ordinance 4028
(Mar. 28, 1918). In 1993, the City adopted a new
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housing code, which remains in effect today. Pet. App.
6a. The City adopted this housing code based on
determinations by the Saint Paul City Council that
“[t]here exist in the city structures which are now or
which may in the future become substandard with
respect to structure, equipment, maintenance or
energy efficiency” and that “these conditions, together
with inadequate provision of light and air, insufficient
protection against fire hazards, lack of proper heating,
unsanitary conditions and overcrowding, constitute a
menace to public health, safety and welfare.” St. Paul,
Minn., Legislative Code § 34.02.

To address these problems, the City Council
established “minimum maintenance standards for all
structures and premises for basic equipment and
facilities for light, ventilation, heating and sanitation,;
for safety from fire; for crime prevention; for space, use
and location; and for safe and sanitary maintenance of
all structures and premises.” St. Paul, Minn.,
Legislative Code § 34.01(1).

From approximately 2002 to 2008, the City’s
Department of Neighborhood Housing and Property
Improvement (NHPI) was charged with the
administration and enforcement of Saint Paul’s
housing code. Pet. App. 6a. NHPI was authorized to
inspect all one- and two-family homes and impose civil
and criminal penalties, in coordination with local law
enforcement and the City Attorney. Id. at 6a-7a.
NHPT’s mission was “to keep the city clean, keep its
housing habitable, and make neighborhoods the safest
and most livable anywhere in Minnesota.” Id. at
52a-53a. To achieve this goal, the agency responded to
citizen complaints about problem properties and
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conducted “proactive ‘sweeps’ to detect Housing Code
violations.” Id. at 6a.

Prior to the creation of NHPI, the City instituted a
limited-scale housing code enforcement program called
Problem Properties 2000 (PP2000). Pet. App. 24a-25a.
The program, which began in late 1999 and ended in
2001, targeted for inspection properties with a history
of unresolved or repeated housing code violations.
Defs.” Ex. 9, Doc. 201-10, at 212; Pls.” Ex. 113, Doc.
247-4, at 3-4." Approximately fifteen property owners
participated in PP2000. Defs.” Ex. 9, Doc. 201-10,
at 214. Collectively, they owned and rented only a
fraction of the City’s 115,713 total housing units. Pls.’
Ex. 263, Doc. 254-30, at 8. Under the program,
compliance with the housing code remained
mandatory, but each property owner was monitored by
one of two inspectors in the hope that working with a
dedicated inspector would result in prompt compliance
with the housing code, albeit at the same cost that any
non-PP2000 participant would incur.

C. Landlords.

Respondents are current or former owners of
residential rental property in the City. These sixteen
landlords, who collectively own approximately 120
rental property units, brought three separate lawsuits
against Petitioners alleging FHA violations based on
the City’s consistent and race-neutral housing code
enforcement. Respondents admit many of the code

! Citations to the record are to the U.S. District Court District of
Minnesota Civil Docket for Case # 0:04-cv-02632, Steinhauser, et
al. v. City of St. Paul, et al.
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violations were valid.> Respondents also at times
blame their tenants for the damage and claim that
their tenants should be held responsible for bringing
the properties up to code.? Respondents admit that
their complaints regarding illegal code enforcement
apply to only a portion of their collective 120
properties.* They admit that some of their properties
with African-American tenants were not subject to
what they considered illegal code enforcement, and
that some of their properties which were subject to
code enforcement were either vacant or occupied by
white tenants.’

2Defs.” Ex. 19, Doc. 201-24, at 186-88, 206-212; Defs.” Ex. 19, Doc.
201-25, at 45, 67, 69, 149-52, 237-38; Defs.” Ex. 22, Doc. 201-27, at
123-29, 156-58; Defs.” Ex. 23, Doc. 201-28, at 75-81, 94-95, 101,
119-125; Defs.” Ex. 24, Doc. 201-29, at 26; Defs.” Ex. 25, Doc. 201-
33, at 123-127; Defs.” Ex. 27, Doc. 201-38, at 40, 121-122; Defs.’
Ex. 34, Doc. 201-45, at 104-106.

3 Defs.” Ex. 19, Doc. 201-24, at 186-88, 206-212; Defs.’ Ex. 19, Doc.
201-25, at 45-48, 149-52; Defs.” Ex. 23, Doc. 201-28, at 112-16;
Defs.” Ex. 25, Doc. 201-33, at 125-27; Defs.” Ex. 30, Doc. 201-41, at
188-192; 2d Am. Compl., Case No. 05-1348, Doc. 59, at 25 ] 103.

*Defs.’ Ex. 19, Doc. 201-24, at 112-13, 157; Defs.” Ex. 22, Doc. 201-
27, at 53, 62-84; Defs.” Ex. 25, Doc. 201-32, at 32-26, 130-32, 197-
98; Defs.” Ex. 27, Doc. 201-38, at 32-37, 119, 125, 130-139, 225-
226; Defs.” Ex. 28, Doc. 201-39, at 1-3; Defs.” Ex. 31, Doc. 201-42;
Defs.” Ex. 32, Doc. 201-43, at 17, 24, 134-38, 166-67; Defs. Ex. 33,
Doc. 201-44; Defs.” Ex. 34, Doc. 201-45, at 108-09, 127.

® Defs.” Ex. 19, Doc. 201-24, at 112-13, 157; Defs.” Ex. 22, Doc. 201-
72, at 62-84; Defs.” Ex. 25, Doc. 201-33, at 44-47; Defs.” Ex. 30,
Doc. 201-41, at 81-84; Defs.” Ex. 31, Doc. 201-42; Defs.” Ex. 32,
Doc. 201-43, at 24; Defs.” Ex. 34, Doc. 201-45, at 89-92, 108-09,
127.
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D. City Of Saint Paul Census Data.

Saint Paul, while predominantly white, is a city of
diverse races and national origins. The most recent
census data available at the time these lawsuits were
filed, reported that the City had 287,151 residents of
which 67% identified as white, 17.4% identified as a
minority group other than black or African-American,
11.7% identified as black or African-American, and
3.9% identified as a member of two or more races. Pls.’
Ex. 263, Doc. 254-30, at 8-9. All parties concede that
African-Americans make up a disproportionate
percentage of low-income tenants. Pet. App. 63a n.7.
The 2000 census data reported that there were 50,645
renter-occupied housing units in the City making up
33.8% of the total housing units. Pls.” Ex. 263, Doc.
254-30, at 8-9. Respondents’ properties amount to
merely 0.24% of the renter-occupied housing units in
the City.

E. Condition Of Rental Units.

The public health, safety, and welfare in Saint Paul
depend on effective enforcement of its health and
safety ordinances. Enforcement is especially crucial
because in Saint Paul single-family and duplex rental
stock is predominately pre-WWI housing that requires
consistent and proactive maintenance to keep the
properties safe and habitable. Compl. Nos. 04-2632,
05-461, 05-1348 (see Tax & Prop. Info., Ramsey Cnty.,
available at http://www.co.ramsey.mn.us/prr (last
visited Dec. 20, 2011), to determine years
Respondents’ houses were built); City of St. Paul,
Comprehensive Plan: Housing 3 (2010), available at
http://www.stpaul.gov/DocumentView.aspx?
DID=11879 (last visited Dec. 21, 2011).
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Between 2002 and 2005, Respondents received
many enforcement orders from NHPI based on code
violations found at their properties. The NHPI
inspectors regularly found these units to be in serious
disrepair or to pose significant health risks to their
inhabitants, in violation of the housing code.
Respondents “received code enforcement orders that,
in many cases, cited between ten and twenty-five
violations per property for conditions including rodent
infestation, missing dead-bolt locks, inadequate
sanitation facilities, inadequate heat, inoperable
smoke detectors, broken or missing doors and screens,
and broken or missing guardrails or handrails.” Pet.
App. 8a. “In some cases [Respondents’] properties
were condemned as unfit for habitation.” Id. at 50a.
One of Respondents’ properties “lacked adequate heat
and did not have a door between the apartment and a
common hallway. The stove and refrigerator did not
work. There were holes in the wall, and [the witness]
saw two mice while she was present.” Id. at 79a n.13.
One landlord admitted a stove was leaking gas but
denied it was his responsibility to fix the leak. Defs.’
Ex. 19, Doc. 201-24, at 206, 207.

At yet another property, a duplex owned by
Respondent Steinhauser, one of the tenants called the
police to report that Steinhauser, using racial- and
gender-motivated epithets, threatened her for calling
code enforcement. Defs.” Ex. 40, Doc. 201-52, at 1-2.
When police responded, they reported that the
downstairs unit had no heat, no smoke detector,
rotting floors, continuous running water in the
bathroom, water damage, and holes in the walls
throughout the house where rats were accessing the
interior. Id. The tenant who lived upstairs also
reported that a space heater was the only available
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heat source for her unit. Id. at 2. Most disturbing, the
same tenant reported to police that just that morning,
she found a rat on the bed where her two-month-old
baby was sleeping. Id.

Caty Royce is the head of the Community
Stabilization Project, a local non-profit organization
that assists low-income residents in securing livable
housing. She identified Respondent Steinhauser’s
properties as properties that tenants would come to
her organization complaining about the conditions.
Pls.’ Ex. 128, Doc. 247-28, at 20. Royce testified that
if there was not code enforcement that required
landlords to maintain their properties to minimal
health and safety standards, families who lived in
these homes would be at great risk. Id. at 20-21.

I1. PROCEEDINGS BELOW.
A. Summary Judgment In The District Court.

In 2004 and 2005, Respondents filed three related
suits, subsequently consolidated, against Petitioners in
the District of Minnesota. The suits pled a wide
variety of claims, including violations of the FHA
under disparate-treatment, disparate-impact, and
retaliation theories. Pet. App. 51a. Respondents also
asserted equal protection and substantive due process
claims under 42 U.S.C. § 1983, and claims under the
Racketeer Influenced and Corrupt Organizations Act
(RICO), federal antitrust laws, and Minnesota state
law. Id. These claims were based on NHPIs
inspections of Respondents’ units beginning in 2002.

After extensive discovery, the district court granted
the City’s motion for summary judgment on all claims.
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Id. Many of Respondents’ claims were based on their
allegations that the City intentionally discriminated
against them by enforcing the City’s housing code at
their properties. According to Respondents, the City’s
actions were based on discriminatory motives because
Respondents’ tenants were predominately African-
American. Id. at 59a. The district court granted
summary judgment for the City on these claims
because Respondents lacked sufficient evidence to
prove that the City engaged in racial discrimination.
Id. at 67a-82a.

With respect to the claim of disparate impact under
the FHA, Respondents did not need to show a
discriminatory motive, but they did need to identify a
facially neutral practice or policy that caused a
disparate impact on a protected class. Id. at 61a.
Respondents failed to identify the facially neutral
policy at issue in their summary judgment briefs.
When pressed by the district court at oral argument,
Respondents pointed to the “enforcement of the City’s
housing code instead of the federal [Housing Quality
Standards].” Id. at 61a-62a.°

The district court granted summary judgment on
Respondents’ disparate-impact claim because they
failed to present evidence that the enforcement of the
City’s housing code resulted in a disparate impact to
members of a protected class. Id. at 62a-63a. For
example, no evidence demonstrated that enforcement
of the housing code, which was arguably stricter in

¢ The federal Housing Quality Standards (HQS) is the housing
code applicable to properties that house participants in the federal
Section 8/Housing Choice Voucher program.
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substance than the federal HQS, would increase the
cost of low-income housing disproportionately rented
by African-Americans. Id.

The district court also held that, even if
Respondents could make out a prima facie case of
disparate impact, their claims would still fail because
they had not identified a viable alternative that would
achieve the City’s legitimate objectives. No party
disputed that the City’s enforcement of the housing
code furthered the legitimate objectives of providing
minimum property maintenance standards, keeping
the City clean and its housing habitable. The district
court rejected Respondents’ argument that the
enforcement of the HQS was a viable, non-
discriminatory alternative to the housing code because
the content of the two standards differed materially
and there was no evidence that the adoption of the
HQS would decrease rents. Id. at 66a.

The district court also rejected the contention that
PP2000 was a viable alternative to city-wide code
enforcement. Id. at 67a n.9. The court held that
Respondents abandoned this position at oral argument
by relying only on the federal HQS as a possible
alternative. Id. In addition, even if Respondents had
not abandoned this argument, Respondents “offered no
evidence showing that the PP2000 program would
achieve the [NHPTI’s] objectives without discriminatory
effect.” Id.

B. Court Of Appeals’ Decision.
Respondents appealed the district court’s ruling to

the Eighth Circuit Court of Appeals. The circuit court
agreed that Respondents failed to present sufficient
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evidence that the City had acted with discriminatory
intent. Pet. App. 10a-16a. The circuit court thus
affirmed the summary judgment decision on all claims
except for the disparate-impact claim under the FHA.
Id. at 5a-6a.

On the disparate-impact claim, the circuit court did
not discuss whether Respondents had presented
sufficient evidence to show that enforcement of the
City’s housing code instead of the federal HQS resulted
in a disparate impact on a protected class. Id. at 16a.
Instead, the Eighth Circuit deemed “aggressive
enforcement of the Housing Code” to be the relevant
facially neutral policy. Id.

Having framed the challenged practice in this
manner, the Eighth Circuit applied a three-step
burden-shifting analysis to Respondents’ claim. Id. at
17a-26a. At the first step, the circuit court
acknowledged “there is not a single document that
connects the dots of [Respondents’] disparate-impact
claim.” Id. at 20a. The court nevertheless concluded
that Respondents had carried their burden at this first
step because they had offered evidence supporting four
conclusions: (1) “The City experienced a shortage of
affordable housing.”; (2) “Racial minorities, especially
African-Americans, made up a disproportionate
percentage of lower-income households in the City that
rely on low-income housing.”; (3) “The City’s aggressive
enforcement practices increased costs for property
owners that rent to low-income tenants.”; and (4) “The
increased burden on rental-property owners from
aggressive code enforcement resulted in less affordable
housing in the City.” Id. at 17a-19a.
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According to the Eighth Circuit, “[t]hese premises,
together, reasonably demonstrate that the City’s
aggressive enforcement of the housing code resulted in
a disproportionate adverse effect on racial minorities,
particularly African-Americans.” Id. at 19a. As
applied to Respondents, the evidence showed that “the
City’s Housing Code enforcement, temporarily, if not
permanently, burdened [Respondents’] rental business,
which indirectly burdened their tenants,” who were
predominantly African-American, by decreasing the
availability of affordable housing. Id. at 20a.

Turning to the second step of the analysis, the
Eighth Circuit agreed that the enforcement of the
housing code was manifestly related to the legitimate
non-discriminatory objectives of providing minimum
property maintenance standards, keeping the City
clean and its housing habitable, and making the City’s
neighborhoods safe and livable. Id. at 24a. As a
result, the circuit court shifted the burden back to
Respondents to identify a viable alternative to the
City’s “aggressive” enforcement of the housing code.
Id.

Although the district court held that Respondents
abandoned the position that PP2000 was a viable
alternative to city-wide housing code enforcement, the
Eighth Circuit revived this argument and determined
that PP2000 could accomplish the objectives of housing
code enforcement without discriminatory effect. Id. at
24a-26a. The Eighth Circuit reasoned that the
program’s cooperative approach would achieve greater
rates of compliance at lower cost, thereby “significantly
reduc[ing] the impact on protected class members.” Id.
at 26a.
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Based on this analysis, the Eighth Circuit reversed
the district court’s grant of summary judgment on the
disparate-impact claim.

C. Denial Of Rehearing En Banc With Five
Judges Dissenting.

The City petitioned for rehearing en banc.
Although the circuit court denied the petition, five
judges dissented from the denial. The dissent noted
that the case raises “important questions concerning
whether ‘aggressive’ enforcement of a housing code is
the sort of facially neutral policy that can trigger
disparate-impact analysis under the FHA.” Pet. App.
118a. In the dissent’s view, the panel relied on an
“expansive rationale [that] raises significant threshold
issues concerning the application of disparate-impact
analysis.” Id. at 119a.

The dissent first questioned whether longstanding
circuit precedent recognizing disparate-impact claims
under the FHA remains viable. Although the Court
declined to resolve the issue in Town of Huntington,
N.Y. v. Huntington Branch, NAACP, 488 U.S. 15, 18
(1988) (per curiam), the Court’s more recent decisions
construing analogous statutes—in particular, Smith v.
City of Jackson, Miss., 544 U.S. 228, 233-36
(2005)—suggest that the FHA’s text should not be
interpreted to impose disparate-impact liability. Pet.
App. 120a-122a.

The dissent also questioned whether disparate-
impact analysis of “aggressive” enforcement of a
housing code is consistent with the purpose of the
FHA, assuming such a claim is cognizable. Id. at 124a.
Although the Eighth Circuit has applied disparate-
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impact analysis in various cases arising under the
FHA, “whether the panel’s application of disparate-
impact analysis to a city’s aggressive housing code
enforcement is dictated by the purpose of the FHA is
an important question of first impression.” Id. at
125a.

D. Issuance Of Writ Of Certiorari.

On November 7, 2011, the Court granted the
Petition for Writ of Certiorari. Gallagher v. Magner,
619 F.3d 823 (8th Cir. 2010), cert. granted, 79 U.S.L.W.
3494 (U.S. Nov. 7, 2011) (No. 10-1032).

SUMMARY OF THE ARGUMENT

The FHA imposes liability for disparate treatment,
not disparate impact. Under a disparate-impact
theory, a defendant can be held liable if its actions
disproportionately affect members of a protected class.
Under this theory, whether a defendant acted entirely
in good faith and without any discriminatory motive is
irrelevant. This theory finds no support in the text of
the FHA, which prohibits certain conduct taken
“because of” a protected trait such a race.

In interpreting other anti-discrimination
provisions, the Court has relied on the statutory text
to distinguish between provisions that impose
disparate-impact liability and those that do not. The
Court has concluded that disparate-impact claims are
cognizable when the statutory provision imposes
liability on conduct that “adversely affect[s]” a member
of a protected class. Smith v. City of Jackson, Miss.,
544 U.S. 228, 235 (2005) (quoting 42 U.S.C. § 2000e-
2(a)(2)).
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In contrast, the Court has concluded that anti-
discrimination provisions like the FHA’s do not impose
disparate-impact liability. The FHA prohibits a
defendant from making housing “unavailable . . . to
any person because of race, color, religion, sex, familial
status, or national origin.” 42 U.S.C. § 3604(a)
(emphasis added). This provision does not address the
effect of the conduct on the plaintiff, but instead
focuses on the defendant’s motivation for the
challenged conduct. See Smith, 544 U.S. at 235-36 &
n.6; see also Gross v. FBL Fin. Servs., Inc., 129 S. Ct.
2343, 2350 (2009) (based on the plain meaning of
“because of,” challenged conduct must be taken “by
reason of” or “on account of” the protected trait).
Because the FHA imposes liability only when a
defendant has acted “because of” a person’s race or
other protected trait, an FHA violation cannot be
established without evidence of a discriminatory
motive. A showing of disparate impact alone will not
suffice.

The legislative history does not support imposing
disparate-impact liability under the FHA. When the
statute was enacted in 1968, no member of Congress
expressed the view that disparate-impact claims were
cognizable under the statute. @ Some Senators
suggested that the FHA required proof of
discriminatory motive. Nor does the legislative history
of the Fair Housing Amendments Act of 1988 establish
that Congress intended for the FHA to impose
disparate-impact liability. This legislative history
demonstrates that there was no consensus as to
whether disparate-impact claims were cognizable
under the FHA. Not only did the Court leave open
that question in Town of Huntington, N.Y. v.
Huntington Branch, NAACP, 488 U.S. at 18 (per
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curiam), but the United States filed a briefin that case
urging the Court to hold that disparate-impact claims
are not cognizable.

HUD has proposed regulations that would interpret
the FHA to permit disparate-impact claims, but those
proposed regulations do not affect the outcome of this
case. Because the proposed regulations have not been
finalized, they lack the force of law. Moreover, the
regulations are contrary to the plain language of the
statute. See Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 841 (1984).

Even if the FHA permits disparate-impact claims,
Respondents’ claims still fail as a matter of law. The
courts that have recognized disparate-impact claims
under the FHA have analogized the FHA to Title VII.
If the FHA’s provisions are interpreted based on Title
VII, then disparate-impact claims under the FHA
should be governed by Wards Cove Packing Co. v.
Antonio, 490 U.S. 642 (1989), which sets forth the test
for proving a disparate-impact claim under Title VII.
The Court followed this approach in Smith, in which it
held that disparate-impact claims under the Age
Discrimination in Employment Act (ADEA) were
governed by Wards Cove.

Respondents’ claims fail under this test. Under
Wards Cove, Respondents must first make out a prima
facie case of disparate impact by identifying a specific
practice that allegedly caused a disparate impact on a
protected group. See 490 U.S. at 656-57. Respondents
failed to present sufficient evidence to make this
showing.
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Respondents did not establish that a specific
practice had a disparate impact. Instead, Respondents
raised numerous objections to the City’s enforcement
of its housing code. Rather than analyzing whether
any of the specific practices at issue had a disparate
impact, the court of appeals combined the different
practices and characterized them as “aggressive”
enforcement practices.

Respondents also failed to present statistical
evidence showing that the City’s “aggressive”
enforcement of the housing code caused a disparate
impact on a protected class. The court of appeals
relied on evidence showing that, as a general matter,
racial minorities disproportionately rely on low-income
housing. But there is no allegation—much less
evidence—that all owners of low-income housing were
subject to “aggressive” enforcement of the housing
code. To the contrary, Respondents presented
evidence that only a very small percentage of low-
income housing was subject to “aggressive”
enforcement.

Respondents failed to present evidence that
“aggressive” enforcement resulted in less affordable
housing—a critical link in the chain of inferences on
which the court of appeals relied. The court concluded
that a jury could infer that “aggressive” enforcement
resulted in a decrease in affordable housing based on
the Vacant Buildings Report and on three affidavits
describing hardships suffered by Respondents’ tenants.
This evidence is insufficient. The Vacant Buildings
Report showed an increase in vacant buildings
between 2003 and 2007, but it did not attribute the
increase to enforcement of the City’s housing code.
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Even if Respondents could make out a prima facie
case, their claims would still fail because they have not
identified an equally effective alternative practice that
would serve the City’s legitimate interests with less
racial impact. See Wards Cove, 490 U.S. at 656-57.
The court of appeals concluded that Respondents
presented sufficient evidence that PP2000 was a viable
alternative, but the court erred in reaching this result.
Respondents presented no evidence regarding the cost
of PP2000—a relevant factor in considering whether
PP2000 would be equally effective. Given that PP2000
was a limited program in which two inspectors worked
with approximately fifteen landlords, that program is
not a viable alternative for enforcement of the housing
code at more than 115,713 properties.

Finally, regardless of the governing standard for
disparate-impact claims, Respondents’ claims of
“aggressive” enforcement of the City’s housing
code—without evidence that the City’s actions were
motivated at all by race—does not satisfy the
standard. Ifthe City’s race-neutral enforcement of its
housing code could subject it to FHA liability under a
disparate-impact theory, it would be forced to take
race into consideration in deciding whether to enforce
its code. Such a result would raise serious concerns
under the Equal Protection Clause and would be
contrary to the purpose of the FHA, which was
intended to remove race as a consideration in housing
decisions.
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ARGUMENT

I. DISPARATE-IMPACT CLAIMS ARE NOT
COGNIZABLE UNDER THE FAIR HOUSING ACT.

A. The Text Of The Fair Housing Act Does
Not Support Disparate-Impact Liability.

Under section 804(a) of the FHA, it is unlawful to
make housing “unavailable” if the defendant’s actions
were taken “because of” a protected trait, such as race.
42 U.S.C. § 3604(a). The Eighth Circuit held that
Respondents could prove that the City acted “because
of” race without offering any evidence that the City’s
actions were motivated by race. This ruling, which
relied on a disparate-impact theory of liability, cannot
be squared with the FHA’s requirement that the
challenged actions were “because of” race.

In interpreting anti-discrimination statutes, the
Court distinguishes between practices involving
“disparate treatment” and those that result in a
“disparate impact.”  “Disparate-treatment cases
present the most easily understood type of
discrimination, and occur where an employer has
treated [a] particular person less favorably than others
because of a protected trait.” Ricci v. DeStefano, 129
S. Ct. 2658, 2672 (2009) (internal quotation marks and
citations omitted). To prove a disparate-treatment
claim, a plaintiff must “establish that the defendant
had a discriminatory intent or motive.” Id. (internal
quotation marks and citation omitted). In contrast, a
disparate-impact claim does not require any proof of
discriminatory intent. Id. Instead, disparate-impact
liability may arise from “practices that are not
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intended to discriminate but in fact have a
disproportionately adverse effect on minorities.” Id.

The Court looks to the statutory text of an anti-
discrimination provision to determine whether it
imposes liability only for disparate treatment or
whether it also permits a disparate-impact claim.
Smith v. City of Jackson, Miss., 544 U.S. 228, 233-36
(2005). The Court’s interpretations of Title VII and
the ADEA are instructive because these statutes
contain some provisions that impose liability only for
disparate treatment and other provisions that impose
disparate-impact liability. Id.

Section 703(a)(1) of Title VII makes it unlawful for
an employer “to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate against
any individual with respect to his compensation,
terms, conditions, or privileges of employment, because
of such individual’s race, color, religion, sex, or
national origin.” 42 U.S.C. § 2000e-2(a)(1). The Court
has made clear that this provision holds “employers
liable only for disparate treatment.” Ricci, 129 S. Ct.
at 2672.

Section 4(a)(1) of the ADEA contains the same
language, except that it prohibits discrimination
“because of . . . age.” 29 U.S.C. § 623(a)(1). In Smith,
the eight Justices who took part in the decision
unanimously concluded that this provision does not
impose disparate-impact liability. See 544 U.S. at 236
n.6 (plurality opinion of four justices); id. at 246
(Scalia, dJ., concurring in part); id. at 249 (O’Connor, J.,
concurring with three other justices). Justice
O’Connor, in her concurrence, noted:
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Neither petitioners nor the plurality contend
that the first paragraph, § 4(a)(1), authorizes
disparate impact claims, and I think it obvious
that it does not. That provision plainly requires
discriminatory intent, for to take an action
against an individual “because of such
individual’s age” is to do so “by reason of” or “on
account of” her age.

Id. at 249 (quoting Webster’s Third New International
Dictionary 194 (1961)).

As the Court recently explained in Gross v. FBL
Financial Services, Inc., “[t]he words ‘because of mean
‘by reason of: on account of.” 129 S. Ct. 2343, 2350
(2009) (quoting Webster’s Third New International
Dictionary 194 (1966)). Based on the ordinary
meaning of “because of,” the Court interpreted the
ADEA to require a plaintiff to “prove that age was the
‘but-for’ cause of the employer’s adverse decision.” Id.
A