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QUESTION PRESENTED

Under the Immigration and Nationality Act 
(“INA”), an alien seeking cancellation of removal has 
the burden of demonstrating eligibility for relief. 
8 U.S.C. § 1229a(c)(4)(A). An alien who has been 
convicted of an “aggravated felony” is ineligible for 
cancellation. Id. § 1229b(a)(3). It is often unclear on 
the face of the record of conviction whether a prior of-
fense constitutes an aggravated felony under the 
federal immigration laws: many state criminal sta-
tutes are “divisible,” meaning that some convictions 
under those statutes qualify as aggravated felonies, 
while others do not. The question presented is:

Whether an alien may satisfy his or her burden 
of demonstrating eligibility to apply for cancellation 
of removal where the complete record of conviction is, 
through no fault of the alien, inconclusive on the 
question whether the alien was convicted of an ag-
gravated felony?
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PETITION FOR A WRIT OF CERTIORARI

Petitioner, Jad George Salem, respectfully peti-
tions for a writ of certiorari to review the judgment of 
the United States Court of Appeals for the Fourth 
Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, 
1a-17a) is not yet reported but is available at 2011 
WL 1998330. The opinions of the Board of Immigra-
tion Appeals (App., infra, 18a-25a) and the Immigra-
tion Judge (id. at 26a-44a) are not reported.

JURISDICTION

The judgment of the court of appeals was entered 
on May 24, 2011. This Court’s jurisdiction rests on 28 
U.S.C. § 1254(1).

STATUTORY AND REGULATORY 
PROVISIONS INVOLVED

1. Title 8, U.S. Code § 1229b provides in perti-
nent part:

The Attorney General may cancel removal in 
the case of an alien who is inadmissible or 
deportable from the United States if the 
alien—

(1) has been an alien lawfully admitted for 
permanent residence for not less than 5 
years,

(2) has resided in the United States conti-
nuously for 7 years after having been admit-
ted in any status, and

(3) has not been convicted of any aggravated 
felony.



2

2. Title 8, U.S. Code § 1229a(c) provides in perti-
nent part:

(4) Applications for relief from removal

(A) In general

An alien applying for relief or protection from 
removal has the burden of proof to establish 
that the alien—

(i) satisfies the applicable eligibility re-
quirements; and

(ii) with respect to any form of relief that 
is granted in the exercise of discretion, 
that the alien merits a favorable exercise 
of discretion.

(B) Sustaining burden

The applicant must comply with the applica-
ble requirements to submit information or 
documentation in support of the applicant’s 
application for relief or protection as pro-
vided by law or by regulation or in the in-
structions for the application form. * * * In 
determining whether the applicant has met 
such burden, the immigration judge shall 
weigh the credible testimony along with oth-
er evidence of record. Where the immigration 
judge determines that the applicant should 
provide evidence which corroborates other-
wise credible testimony, such evidence must 
be provided unless the applicant demon-
strates that the applicant does not have the 
evidence and cannot reasonably obtain the 
evidence.



3

3. Title 8, Code of Federal Regulations 
§ 1240.8(d) provides:

Relief from removal. The respondent shall 
have the burden of establishing that he or 
she is eligible for any requested benefit or 
privilege and that it should be granted in the 
exercise of discretion. If the evidence indi-
cates that one or more of the grounds for 
mandatory denial of the application for relief 
may apply, the alien shall have the burden of 
proving by a preponderance of the evidence 
that such grounds do not apply.

STATEMENT

“[A] lawful permanent resident subject to remov-
al * * * may apply for discretionary cancellation of 
removal if, inter alia, he ‘has not been convicted of 
any aggravated felony.’” Carachuri-Rosendo v. Hold-
er, 130 S. Ct. 2577, 2580-2581 (2010) (quoting 8 
U.S.C. § 1229b(a)(3)). The Immigration and Natio-
nality Act (“INA”) defines an aggravated felony as 
any of several specifically enumerated crimes, 
“whether in violation of Federal or State law.” 8 
U.S.C. § 1101(a)(43). An alien has the burden to 
prove eligibility for cancellation. 8 U.S.C. § 
1229a(c)(4)(A).

The task of determining when a crime consti-
tutes an aggravated felony is often more complicated 
than meets the eye. It is not uncommon for a single 
criminal statute to punish a range of conduct, so that 
some convictions under the statute count as “aggra-
vated felonies” under the INA while others do not. To 
determine whether a conviction under such a “divisi-
ble statute” qualifies as an aggravated felony, the in-
quiry generally is limited to review of certain docu-
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ments relating to the conviction, such as records of 
conviction or plea agreements. In many circums-
tances, however, the complete record of conviction is 
inconclusive as to whether the alien’s conduct consti-
tuted an “aggravated felony” as defined by the INA. 

The courts of appeals are sharply divided over 
the question whether an alien satisfies his or her 
burden of demonstrating eligibility to apply for can-
cellation by pointing to a complete but inconclusive 
record of conviction. The Second and the Ninth Cir-
cuits hold that when the record of conviction is in-
conclusive on the question whether the alien’s of-
fense was an aggravated felony, the alien has satis-
fied his or her burden as a matter of law. The Fourth 
and Tenth Circuits disagree. The latter rule, applied 
in this case, rendered petitioner ineligible for cancel-
lation by no fault of his own: the charging documents 
and plea agreement that constitute the record of pe-
titioner’s conviction, which indicate that he was con-
victed of failing to pay for $23 worth of gasoline, did 
not specify whether he was convicted of fraudulently 
obtaining the gasoline (which is not an aggravated 
felony) or of stealing it (which is).

This Court should grant certiorari to restore un-
iformity to the immigration laws on the question 
presented, which is one of significant practical im-
portance. Because scores of state statutes are divisi-
ble and hundreds of thousands of people are removed 
from the Nation each year, this issue is certain to 
arise with substantial frequency. And the question 
obviously is of tremendous importance to the indi-
viduals affected: it determines whether an individual 
has the opportunity to remain with his or her family 
in the United States, or whether he or she instead 
will be deported to a foreign country. Review is fur-
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ther warranted because the decision below is wrong. 
The petition accordingly should be granted.

A. Legal Background.

Much like courts reviewing prior convictions for 
purposes of applying criminal recidivism enhance-
ments, courts adjudicating immigration cases often 
must determine whether a particular past conviction 
qualifies as a conviction for an “aggravated felony” 
under federal law.

As relevant here, this question arises at two dif-
ferent stages within the immigration context. First, 
the INA permits the Attorney General to order the 
removal of an alien if, among other things, the alien 
has been convicted of “two or more crimes involving 
moral turpitude” or of “an aggravated felony.” 
8 U.S.C. § 1227(a)(2)(A)(ii)-(iii). At this stage in a 
removal proceeding, the government bears the bur-
den of “establishing” that a prior conviction was an 
aggravated felony “by clear and convincing evidence.” 
Id. § 1229a(c)(3)(A). Any decision of deportability 
must be based on “reasonable, substantial, and prob-
ative evidence.” Ibid.

At the second stage—in seeking “cancellation” of 
removal—certain removable aliens may petition the 
Attorney General for discretionary relief from re-
moval. 8 U.S.C. § 1229b. An alien is eligible to re-
quest cancellation if he or she: (1) “has been an alien 
lawfully admitted for permanent residence for not 
less than 5 years,” (2) “has resided in the United 
States continuously for 7 years after having been 
admitted in any status,” and (3) “has not been con-
victed of any aggravated felony.” Id. § 1229b(a). 

At this stage in the removal process, the alien 
seeking cancellation “has the burden of proof to es-
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tablish that the alien satisfies the applicable eligibil-
ity requirements.” 8 U.S.C. § 1229a(c)(4)(A).1 As part 
of sustaining this burden, an alien “must comply 
with the applicable requirements to submit informa-
tion or documentation in support of the applicant’s 
application for relief or protection.” Id. § 1229a(c)(4)-
(B). The burden imposed is the “preponderance of the 
evidence” standard. 8 C.F.R. § 1240.8(d).

Once an alien has demonstrated eligibility to ap-
ply for cancellation, the alien must demonstrate that 
he or she “merits a favorable exercise of discretion.” 
8 U.S.C. § 1229a(c)(4)(A)(ii). If an alien is eligible, 
the Attorney General may (or may not) exercise his 
discretion to cancel the removal. Ibid. See also INS v. 
St. Cyr, 533 U.S. 289, 297 (2001) (tracing statutory 
history of cancellation). No court may review the At-
torney General’s exercise of discretion. 8 U.S.C. 
§ 1252(a)(2)(B)(i).

In determining whether a prior conviction was 
for an aggravated felony under the INA, courts have 
uniformly applied the “modified categorical ap-
proach.” This doctrine—although first developed in 
the context of immigration law—is frequently ap-
plied in criminal matters. For this reason, it some-

                                           
1 This provision, which was enacted as part of the REAL ID 
Act of 2005, Pub. L. No. 109–13, § 101(d)(2), 119 Stat. 231, 304 
(2005), partially codified certain then-existing regulations pro-
viding that an alien seeking cancellation of removal “shall have 
the burden of establishing that he or she is eligible for any re-
quested benefit or privilege and that it should be granted in the 
exercise of discretion.” 8 C.F.R. § 1240.8(d). The relevant regu-
lations, in turn, had been promulgated in 1997 to correspond to 
the cancellation provisions enacted as part of the Illegal Immi-
gration Reform and Immigration Responsibility Act. See 62 
Fed. Reg. 10,312 (Mar. 6, 1997).
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times is called the Taylor-Shepard modified categori-
cal approach, following this Court’s decisions in Tay-
lor v. United States, 495 U.S. 575 (1990), and She-
pard v. United States, 544 U.S. 13 (2005). 

As relevant here, the doctrine provides that, in 
determining whether a prior conviction under federal 
law constitutes a particular predicate offense, a re-
viewing court may consider only the statutory defini-
tion of the crime. Sometimes, however, the statutory 
definition is broader than the federal predicate of-
fense. In these circumstances, to determine the na-
ture of a prior conviction, a court also may consider 
the “charging document, written plea agreement, 
transcript of plea colloquy, and any explicit factual 
finding by the trial judge to which the defendant as-
sented.” Shepard, 544 U.S. at 16. This Court, like the 
lower courts, has invoked this approach when consi-
dering whether past offenses qualify as aggravated 
felonies under the INA. See, e.g., Gonzales v. Duenas-
Alvarez, 549 U.S. 183, 190 (2007) (applying Taylor to 
determine whether aiding and abetting a burglary
offense constituted an aggravated felony under the 
INA).

B. Factual Background.

Jad George Salem, a lawful permanent resident, 
is a 63-year-old Palestinian born in the West Bank. 
Due to various transfers of sovereignty of this terri-
tory over the last several decades, Salem regards 
himself as essentially stateless. App., infra, 2a.

In 1966, at the age of eighteen, Salem legally 
immigrated to the United States with his family. 
App., infra, 27a. He subsequently became a lawful 
permanent resident. Id. at 2a. Salem has resided for 
his entire adult life—the past 45 years—in northern 
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Virginia. Id. at 28a. His surviving family, three 
brothers and a sister, are all U.S. citizens. Id. at 29a. 
He resides with his sister and has never lived apart 
from his family. Id. at 31a. He has no relatives in the 
West Bank. Id. at 29a. 

During his time in the United States, Salem has 
been convicted of a few relatively minor crimes, in-
cluding petty larceny in 2003 and 2007 and shoplift-
ing in 2005. App., infra, 27a. For the 2007 petty lar-
ceny offense, in which Salem was charged with fail-
ing to pay for $23.01 worth of gasoline, Salem en-
tered an Alford plea, was convicted for a violation of 
Va. Code Ann. § 18.2-96, and was sentenced to five 
years’ imprisonment, with all but 90 days suspended. 
App., infra, 3a & n.2

C. Proceedings Below.

Based on Salem’s criminal convictions, the De-
partment of Homeland Security (“DHS”) initiated 
removal proceedings in January 2008. DHS alleged 
that Salem was subject to removal both for having 
been convicted of two crimes involving moral turpi-
tude and for having been convicted of an aggravated 
felony. App., infra, 3a.

1. The immigration judge (“IJ”) held that Salem 
was removable for having been convicted of two 
crimes involving moral turpitude, which Salem had 
previously conceded. App., infra, 38a-39a.

With respect to the government’s aggravated fe-
lony charge, however, the IJ ruled that DHS had not 
shown by clear and convincing evidence that Salem 
had been convicted of an aggravated felony. App., in-
fra, 39a-40a. Following Soliman v. Gonzales, 419 
F.3d 276 (4th Cir. 2005), the IJ found that the Vir-
ginia petty larceny statute, Va. Code Ann. § 18.2-96,
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is divisible. Specifically, the statute criminalizes both 
“wrongful” and “fraudulent” taking of property; only 
the wrongful taking of property is an aggravated fe-
lony. App., infra, 39a.2 As the IJ found, “[t]he convic-
tion records submitted in this case establish the bare 
fact of conviction” and do not provide “evidence of the 
facts of [Salem’s] offense.” Id. at 40a. Therefore, be-
cause the record of conviction did not indicate 
whether Salem was convicted of a wrongful (as op-
posed to fraudulent) taking, the IJ concluded that 
the government had not presented clear and convinc-
ing proof that Salem had been convicted of an aggra-
vated felony. Ibid.

Salem subsequently sought cancellation of re-
moval, but the IJ found him ineligible to apply. App., 
infra, 40a-42a. The IJ concluded that, given the in-
conclusive record, Salem could not satisfy his “bur-
den of proof * * * to show that his convictions under 
the Virginia statutes were not theft offenses defined 

                                           
2 A theft offense constitutes an aggravated felony under the 
INA if it requires, as an element, that an individual take prop-
erty “without consent.” App., infra, 3a-4a. See also Soliman, 
419 F.3d at 282. As the courts below found, however, the Vir-
ginia petty larceny statute does not necessarily include the 
element of taking property “without consent.” Rather, the of-
fense may be a wrongful taking by means of either theft (taking 
without consent) or fraud (where the offender took property 
with consent by means of a false representation). App., infra, 
39a. Here, the nature of Salem’s offense would turn on whether 
he was convicted for taking gasoline “without consent” or 
whether he took it by means of false pretenses. 

(Fraud also qualifies as an “aggravated felony” under the 
INA, but only where the loss amount surpasses $10,000. 8 
U.S.C. § 1101(a)(43)(M)(i). Because petitioner took just $23 
worth of gasoline, that threshold is not implicated here.)
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by INA § 101(A)(43)(G) as aggravated felonies.” Id. at 
41a-42a.

2. A single member of the Board of Immigration 
Appeals (“BIA”) affirmed. App., infra, 18a. Although 
“[a]ccepting that some defendants are convicted” un-
der the Virginia statute “without incurring ‘theft’ ag-
gravated felony treatment,” the BIA concluded that 
“this is not sufficient in our view to satisfy the res-
pondent’s burden of proving by a preponderance of 
the evidence that he has not been convicted of an ag-
gravated felony.” Id. at 21a. In the BIA’s view, Salem 
failed to meet his burden because he “produced no 
evidence to establish that his violation * * * involved 
an element of Virginia larceny falling outside the 
theft aggravated felony definition.” Id. at 23a. 

In so holding, the BIA recognized that the Ninth 
Circuit has held that an alien may satisfy his burden 
“if he produces a record of conviction that is incon-
clusive as to the aggravated felony status of the of-
fense.” App., infra, 23a n.2 (citing Sandoval-Lua v. 
Gonzales, 499 F.3d 1121, 1130 (9th Cir. 2007)). But 
the BIA declared that it would “follow neither the 
rule nor rationale of Sandoval-Lua.” Ibid. 

3. The Court of Appeals affirmed, holding that 
an alien’s “[p]resentation of an inconclusive record of 
conviction is insufficient to meet a noncitizen’s bur-
den of demonstrating eligibility” for cancellation of 
removal. App., infra, 9a. Finding dispositive the sta-
tutory language that places on the alien the burden 
of proving eligibility for relief, the court held that an 
inconclusive, though complete, record “fails to estab-
lish that it is more likely than not that he was not 
convicted of an aggravated felony.” Ibid.
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In reaching this conclusion, the Fourth Circuit 
expressly followed the Tenth Circuit’s decision in 
Marquez Garcia v. Holder, 584 F.3d 1288 (10th Cir. 
2009). App., infra, 7a-8a. The court acknowledged 
that “[n]ot all circuits have been persuaded by the 
logic underpinning Garcia.” Id. at 8a. “Both the 
Second and Ninth Circuits have held that a nonciti-
zen satisfies his burden of proving that he has not 
been convicted of an aggravated felony—and thus 
remains eligible for cancellation of removal—simply 
by proffering an inconclusive record of conviction.” 
Ibid. But the court “conclude[d] that the Tenth Cir-
cuit’s approach hews more closely to the relevant sta-
tutory text.” Id. at 9a.

REASONS FOR GRANTING THE PETITION

A. The Federal Courts Of Appeals Are Di-
vided Over The Question Presented.

Four circuits have confronted the question pre-
sented here, and those courts are evenly divided. In 
the Second and Ninth Circuits—home to the busiest 
immigration dockets in the Nation—Salem’s com-
plete, but inconclusive, record of conviction would 
have satisfied his burden of demonstrating eligibility 
for cancellation of removal. In the Fourth and Tenth 
Circuits, it does not. 

1. In Sandoval-Lua, 499 F.3d at 1128-1129, the 
Ninth Circuit addressed a California controlled sub-
stance statute that, like the one here, covered con-
duct that sometimes constitutes an aggravated felo-
ny and sometimes does not. The alien, who conceded 
removability, sought cancellation and produced a 
“record of conviction” that was—by no fault of his 
own—“inconclusive” as to whether the conviction 
qualified as an aggravated felony. Id. at 1130. The 
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court found that such an “inconclusive record of con-
viction * * * is sufficient to show that [the alien] was 
not convicted of ‘any aggravated felony.’” Id. at 1132. 
In the Ninth Circuit’s view, Taylor and Shepard dic-
tate that result: “both [decisions] stress that a predi-
cate conviction qualifies as a generic crime [consti-
tuting an aggravated felony in this context] under 
the modified categorical approach only if the record 
of conviction shows the jury ‘necessarily’ found all of 
the generic elements, or the defendant ‘necessarily’ 
admitted all of the generic elements in a plea.” Id. at 
1131.3

The Second Circuit also confronted a divisible 
statute in Martinez v. Mukasey, 551 F.3d 113 (2d Cir. 
2008). It too concluded that an alien satisfies his 
“burden of proving that he is eligible for cancellation 
relief” by presenting an inconclusive record of convic-
tion. Id. at 122.4 That is because, “under the categor-
ical approach” of Taylor and Shepard, “a showing 
that the minimum conduct for which he was con-
victed was not an aggravated felony suffices” to show 

                                           
3 In Rosas-Castaneda v. Holder, 630 F.3d 881, 885-887 (9th 
Cir. 2011), the Ninth Circuit held that the REAL ID Act had no 
bearing on Sondoval-Lua. “Because the enactment of 8 U.S.C. 
§ 1229a(c)(4)(A) merely codifies the regulation at 8 C.F.R. 
§ 1240.8(d), the REAL ID Act did not work any change in that 
law that affects Sandoval-Lua’s logic, holding, or applicability.” 
Id. at 886. The Ninth Circuit has applied this rule repeatedly. 
See, e.g., Young v. Holder, 634 F.3d 1014, 1019 (9th Cir. 2011); 
Esquivel-Garcia v. Holder, 593 F.3d 1025, 1029 (9th Cir. 2010); 
Gomez-Gomez v. Mukasey, 276 F. App’x 705, 705-706 (9th Cir. 
2008).

4 Like Sandoval-Lua, Martinez has been applied with some 
frequency. See, e.g., Dabney v. Holder, 2009 WL 578632, at *2 
(2d Cir. 2009); Scarlett v. U.S. Dep’t of Homeland Sec., 311 F. 
App’x 385, 386-387 (2d Cir. 2009).
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“that he has not been convicted of” an aggravated fe-
lony. Ibid. (emphasis added).5

2. The Fourth and Tenth Circuits have expressly 
rejected the holdings of the Second and Ninth Cir-
cuits. In Marquez Garcia, 584 F.3d at 1289, the alien 
pled guilty to a divisible assault statute. He conceded 
removability, but applied for cancellation. Ibid. As 
the “record” was “inconclusive” as to whether the 
alien was convicted of a crime involving moral turpi-
tude,6 the alien sought relief relying on Sandoval-
Lua. The Tenth Circuit disagreed; it found that the 
Ninth Circuit’s “approach effectively nullifies the 
statutorily prescribed burden of proof.” Id. at 1290. 
Thus, because “it is unclear from his record of convic-
tion whether he committed a [crime involving moral 
turpitude],” the court found that the alien “has not 
proven eligibility for cancellation of removal.” Ibid.

Here, the Fourth Circuit adopted the rule of 
Marquez Garcia. It “conclude[d] that the Tenth Cir-
cuit’s approach hews more closely to the relevant sta-
tutory text.” App., infra, 9a. In doing so, it expressly 
rejected the approach taken by the Second and Ninth 
Circuits. Id. at 14a.

                                           
5 The Fifth Circuit took the same approach in an unpublished 
opinion. Addressing a divisible statute in Davila v. Holder, 381 
F. App’x 413, 415 (5th Cir. 2010), the court found that the 
record of conviction “does not reveal” whether the alien commit-
ted an aggravated felony. Id. at 416. The court thus reversed 
the BIA’s determination that the alien was ineligible for cancel-
lation, without expressly considering the question of burden. Ib-
id.

6 A crime of moral turpitude bars cancellation for non-
permanent resident aliens. 8 U.S.C. § 1229b(b)(1)(C).
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3. Commentators, too, have noted this division of 
authority. “In determining whether a criminal con-
viction statutorily bars an applicant from cancella-
tion eligibility,” one treatise has explained that “the 
courts of appeals are split as to whether a cancella-
tion applicant need only show that the record of con-
viction is ambiguous or rather that the applicant 
must affirmatively prove that the conviction does not 
give rise to a statutory bar.” 1 Immigr. Law & De-
fense § 8:18 (2011). The disagreement among the 
courts is entrenched, mature, and oft-noted; only this 
Court can resolve it.

4. Finally, we note that the question presented 
here is closely related to a separate circuit split, in 
which a petition also is currently pending. See Jorge 
Garcia v. Holder, No. 11-79 (filed July 18, 2011). As 
relevant there, the lower courts disagree as to 
whether the federal rule providing that someone who 
distributes a “small amount of marihuana for no re-
muneration” may be convicted of a federal misde-
meanor rather than a felony (21 U.S.C. § 841(b)(4)) is 
applicable when determining whether a state-law 
marijuana conviction constitutes an aggravated felo-
ny under the INA. Two circuits have found that it is 
(see Martinez, 551 F.3d at 120; Jeune v. Att’y Gen., 
476 F.3d 199, 205 (3d Cir. 2007)), while two circuits 
have said that it is not (see Jorge Garcia, v. Holder,
638 F.3d 511, 518 (6th Cir. 2011); Julce v. Mukasey, 
530 F.3d 30, 35 (1st Cir. 2008)).

Although the present case warrants review in its 
own right (particularly insofar as it addresses a 
question of broader application affecting many more 
aliens than does Jorge Garcia), the persistence of the 
conflict in Jorge Garcia adds to the importance of re-
view here. If the federal misdemeanor exception is 
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found applicable to marijuana convictions under 
state law, state marijuana statutes will be rendered 
divisible. Thus, the question presented here is likely 
to arise in any cancellation-of-removal case implicat-
ing the misdemeanor exception, including in Jorge 
Garcia itself. Certainly, if the Court grants certiorari 
in Jorge Garcia, it should grant review here as well, 
so that it may resolve both issues at once.

B. The Question Presented Here Arises 
Frequently And Is Of Substantial Im-
portance.

The issue presented in this case is significant 
both institutionally for the immigration system and 
individually for those aliens affected.

1. For petitioner and aliens similarly situated, 
the conflict in the circuits means that eligibility for 
cancellation of removal turns on nothing more than 
geography. If petitioner lived in New York or Cali-
fornia instead of Virginia (or Colorado), he would be 
eligible to seek relief. Such regional variation in the 
application of immigration laws is intolerable, par-
ticularly given that the four circuits that have 
reached a firm conclusion on this issue are the loca-
tion of roughly half of the Nation’s immigration fil-
ings in any given year. See U.S. Dep’t of Justice, Ex-
ecutive Office for Immigration Review, FY 2010 Sta-
tistic Year Book B3 tbl.1 (Jan. 2011), available at
http://tinyurl.com/EOIR2010. 

While any conflict among the courts of appeals 
on a matter of federal law or procedure is problemat-
ic, certiorari is particularly appropriate where a split 
of authority results in such disparate outcomes in 
the administration of the Nation’s immigration laws. 
The Constitution requires Congress to implement a 
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“uniform Rule of Naturalization.” U.S. Const. art. I, 
§ 8, cl. 4. Thus, “the matter of [immigration laws] 
may be, and ought to be, the subject of a uniform sys-
tem or plan. The laws which govern the right to land 
passengers in the United States from other countries 
ought to be the same in New York, Boston, New Or-
leans, and San Francisco.” Henderson v. Mayor of 
New York, 92 U.S. 259, 273 (1875). See also Graham
v. Richardson, 403 U.S. 365, 382 (1971) (the Natura-
lization Clause imposes an “explicit constitutional 
requirement of uniformity” in the execution of “laws 
on the subject of citizenship”). The divergence in the 
lower courts’ resolution of the question presented 
here is generating drastic variation in eligibility for 
cancellation relief. In such circumstances, this 
Court’s intervention is warranted.

2. The question presented here recurs with sub-
stantial frequency. An enormous number of individ-
uals are affected by questions bearing on their remo-
vability and eligibility for cancellation. In just four 
years, between FY 2007 and FY 2010, the United 
States deported 548,554 aliens with criminal convic-
tions. See U.S. Immigration & Customs Enforce-
ment, ICE Total Removals (May 2011), available at 
http://tinyurl. com/iceremovals. 

There can be no doubt that a substantial number 
of these individuals had convictions under divisible 
statutes. The 1990s saw an explosion in the number 
of aliens eligible for removal, accomplished largely by 
expansions of the definition of “aggravated felony”: 
“While once there was only a narrow class of deport-
able offenses and judges wielded broad discretionary 
authority to prevent deportation, immigration re-
forms over time have expanded the class of deporta-
ble offenses and limited the authority of judges to al-
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leviate the harsh consequences of deportation.” Pa-
dilla v. Kentucky, 130 S. Ct. 1473, 1478 (2010). See 
also Maureen A. Sweeney, Fact or Fiction: The Legal 
Construction of Immigration Removal for Crimes, 27 
YALE J. ON REG. 47, 63-66 (2010) (similar). 

As the definition of “aggravated felony” ex-
panded, the intersection between state criminal con-
victions and “aggravated felonies” grew increasingly 
complex. Scores of criminal laws across the country 
are “divisible,” whereby the same state conviction 
may or may not constitute an INA aggravated felony, 
depending upon the facts giving rise to the convic-
tion. Such statutes are ubiquitous.7

                                           
7 The following constitutes a small sample of state statutes 
that the BIA or a courts of appeals have identified as divisible: 
Ala. Code § 13A-6-21 (assault, In re Juarez-Esparza, 2010 WL 
3536695 (BIA 2010)); Ariz. Rev. Stat. § 13-2006 (criminal im-
personation, In re Flores-Nieto, 2011 WL 230778 (BIA 2011)); 
Cal. Health & Safety Code § 11352(a) (controlled substances, 
Young, 634 F.3d at 1020-1021); Cal. Health & Safety Code 
§ 11379 (controlled substances, Sandoval-Lua, 499 F.3d at 
1128); Cal. Penal Code § 459 (burglary, In re Ramy Wasfy Be-
shay, 2010 WL 1976045 (BIA 2010); Cal. Penal Code § 646.9 
(stalking, Malta-Espinoza v. Gonzales, 478 F.3d 1080 (9th Cir. 
2007)); 11 Del. Code Ann. § 767 (third-degree sexual contact, 
Singh v. Ashcroft, 383 F.3d 144, 153 (3d Cir. 2004)); Fla. Stat. §
812.019 (dealing in stolen property, In re Uribe-Rocha, 2010 WL 
4500864 (BIA 2010)); Ga. Code Ann. § 16-5-23 (simple battery, 
In re Irabor, 2006 WL 2008305 (BIA 2006)); Haw. Rev. Stat. 
§ 712-1200 (prostitution, Kepilino v. Gonzales, 454 F.3d 1057, 
1061-1062 (9th Cir. 2006)); Idaho Code Ann. § 37-
2732B(a)(4)(A) (controlled substances, In re Barrera-Flores, 
2008 WL 2938461 (BIA 2008)); 720 Ill. Comp. Stats. 5/19-1(a) 
(burglary, Solorzano-Patlan v. INS, 207 F.3d 869, 875 (7th Cir. 
2000)); La. Rev. Stat. § 14:45A (kidnapping, Hamdan v. INS, 98 
F.3d 183, 187 (5th Cir. 1996)); Daly v. Gonzales, 129 F. App’x 
837, 843 (4th Cir. 2005) (Maryland common law crime of bat-
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This problem is compounded by records of convic-
tion that frequently are ambiguous, rendering un-
clear the nature of the alien’s conviction. Thus, as 
demonstrated by the regular application of control-
ling precedent in the circuits that have settled the is-
sue, the fact pattern presented here is certain to re-
peat itself with substantial frequency.

3. It also is evident that the question presented 
here has enormously important implications for the 
individuals personally affected. Removal from this 
                                                                                         
tery); Mass. Gen. Laws ch. 265, § 17 (armed robbery, Phath v. 
Att’y Gen., 329 F. App’x 239, 242 (11th Cir. 2009) (per curiam)); 
Mich. Comp. Laws § 750.321 (manslaughter, In re Hammoud, 
2008 WL 4146710 (BIA 2008)); N.J. Stat. Ann. § 2C:12–3 (terro-
ristic threats, Larios v. Att’y Gen., 402 F. App’x 705, 709 (3d 
Cir. 2010)); N.Y. Penal Law § 125.20 (manslaughter, Vargas-
Sarmiento v. U.S. Dep’t of Justice, 448 F.3d 159, 167 (2d Cir. 
2006)); N.Y. Penal Law § 220.41 (controlled substances, Davila, 
381 F. App’x at 415); N.Y. Penal Law § 221.40 (controlled sub-
stances, Martinez, 551 F.3d at 120); Or. Rev. Stat. § 164.225 
(burglary, Tokatly v. Ashcroft, 371 F.3d 613, 624-25 (9th Cir. 
2004)); 18 Pa. Cons. Stat. Ann. § 2701(a) (simple assault, In re 
Levasheva, 2011 WL 1792104 (BIA 2011)); 18 Pa. Cons. Stat. 
§ 2702(a)(4) (aggravated assault, Bianco v. Holder, 624 F.3d 
265, 269 (5th Cir. 2010)); 35 Pa. Stat. Ann. § 780-113(a)(3) (con-
trolled substance, Jeune, 476 F.3d at 204); Tex. Penal Code 
§ 22.041(b) (attempted misdemeanor child abandonment, Ro-
driguez-Castro v. Gonzales, 427 F.3d 316, 322-323 (5th Cir. 
2005)); Utah Code Ann. § 76-4-401 (enticing a minor, Farhang
v. Ashcroft, 104 F. App’x 696, 699 (10th Cir. 2004) (per curiam)); 
Va. Code Ann. § 18.2-195 (credit card fraud, Soliman, 419 F.3d 
at 284-285); Wash. Rev. Code § 9A.48.080 (second degree mali-
cious mischief, Rodriguez-Herrera v. INS, 52 F.3d 238, 240 (9th 
Cir. 1995)); Wash. Rev. Code § 9A.52.025(1) (residential bur-
glary, Cuevas-Gaspar v. Gonzales, 430 F.3d 1013, 1019 (9th Cir. 
2005)); Wis. Stat. § 301.45 (sex offender registration, Mata-
Guerrero v. Holder, 627 F.3d 256, 261 (7th Cir. 2010)); Wis. 
Stat. § 948.02(2) (sexual assault of a child, Xiong v. INS, 173 
F.3d 601, 606 (7th Cir. 1999)).
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country—especially for someone such as petitioner 
who has lived his entire adult life (over 45 years) 
here, whose entire family and means of support are 
here, and who knows no one in his designated coun-
try of return—creates a substantial personal burden. 
By any account, deportation is a “drastic measure.” 
Padilla, 130 S. Ct. at 1478 (quoting Fong Haw Tan v.
Phelan, 333 U.S. 6, 10 (1948)). It is “sever[e],” the 
“‘equivalent of banishment or exile.’” Id. at 1486 
(quoting Delgadillo v. Carmichael, 332 U.S. 388, 391 
(1947)).

The practical hardships of removal are made all 
the more difficult to bear by immigration laws that 
bar reentry of removed aliens, thus precluding sub-
sequent reunification of deported aliens with their 
U.S. families. Absent a rarely-granted waiver, an 
alien who has been ordered removed pursuant to 
Section 1229a may not be readmitted for a period of 
at least ten years. See 8 U.S.C. § 1182(a)(9)(A)(ii). 

C. The Decision Below Is Wrong.

The decision below warrants review for a third 
and final reason: the Second and Ninth Circuits are 
correct that an alien is eligible to apply for cancella-
tion when the complete record of conviction is incon-
clusive. The Fourth Circuit reasoned that the statu-
tory provision placing on the alien the burden of 
showing eligibility for relief necessarily means that 
ambiguity in the record of conviction establishes that 
the alien has not carried that burden. But in the par-
ticular statutory context here, that assumption is 
wrong: in fact, it is far more reasonable to presume 
that an alien whose record of conviction is inconclu-
sive has satisfied the eligibility requirement.
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1. An alien is ineligible for cancellation if he or 
she has “been convicted of any aggravated felony.” 8 
U.S.C. § 1229b(a)(3) (emphasis added). Thus, in con-
sidering an alien’s eligibility, the text of the statue 
“indicates that [courts] are to look to the conviction 
itself as our starting place, not to what might have or 
could have been charged.” Carachuri-Rosendo, 130 S. 
Ct. at 2586.8 If an alien “was not actually ‘convicted’” 
of an aggravated felony, then “no subsequent devel-
opment can undo that history.” Id. at 2586-2587. 

In determining the nature of that “actual convic-
tion,” Congress surely understood that both the BIA 
and the courts would use the modified categorical 
approach articulated in Taylor and Shepherd. The 
categorical approach has long been used in the im-
migration context, and use of that approach was set-
tled when Congress codified the burden-of-proof rule 
at issue here in 2005.9 Thus, in Gonzales, 549 U.S. at 

                                           
8 Other INA provisions do refer to conduct, rather than convic-
tions, demonstrating that the language employed here is delibe-
rate. See, e.g., 8 U.S.C. § 1182(a)(2)(C)(i) (“is or has been an illi-
cit trafficker”); id. § 1227(a)(2)(B)(ii) (“is, or at any time after 
admission has been, a drug abuser or addict”); id. 
§ 1229b(b)(1)(B) (has “been a person of good moral character”).

9 In United States ex rel. Mylius v. Uhl, 210 F. 860 (2d Cir. 
1914), for example, the Second Circuit considered whether a 
conviction for criminal libel in England rendered an alien ex-
cludable from the United States by virtue of having committed 
a crime “involving moral turpitude.” Id. at 862. Applying the ca-
tegorical approach, the Second Circuit found the conviction did 
not qualify. Id. at 863. See also, e.g., United States ex rel. Zaffa-
rano v. Corsi, 63 F.2d 757, 757-758 (2d Cir. 1933); Tillinghast v.
Edmead, 31 F.2d 81 (1st Cir. 1929); In re E---, 2 I. & N. Dec. 
328, 335-336 (BIA 1945); In re P---, 2 I. & N. Dec. 117 (BIA 
1944); In re W---, 1 I. & N Dec. 485 (BIA 1943). As immigration 
law evolved, the categorical approach remained constant. See, 
e.g., Okabe v. INS, 671 F.2d 863, 865 (5th Cir. 1982); Aguilera-
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190, the Court invoked Taylor in determining 
whether a predicate offense qualifies as an aggra-
vated felony under the INA. And application of the 
“modified categorical” doctrine here follows both from 
the statutory emphasis on the alien’s actual “convic-
tion” and from the “pragmatic” imperative of avoid-
ing protracted collateral trials. See Shepard, 544 
U.S. at 20.

Accordingly, because the inquiry here turns on 
the nature of a prior “conviction,” courts must apply 
the modified categorical approach as developed in 
Taylor and Shepard. Thus “[w]hen the law under 
which the defendant has been convicted contains sta-
tutory phrases that cover several different generic 
crimes”—which is precisely the case here—the 
court’s inquiry into whether the alien’s offense con-
stitutes an aggravated felony is limited to “the trial 
record[,] including charging documents, plea agree-
ments, transcripts of plea colloquies, findings of fact 
and conclusions of law from a bench trial, and jury 
instructions and verdict forms.” Johnson v. United 
States, 130 S. Ct. 1265, 1273 (2010).10

                                                                                         
Enriquez v. INS, 515 F.2d 565, 570 (6th Cir. 1975); Rassano v.
INS, 377 F.2d 971, 974 (7th Cir. 1966); Wadman v. INS, 329 
F.2d 812, 814 (9th Cir. 1964); Ablett v. Brownell, 240 F.2d 625, 
627 (D.C. Cir. 1957); United States ex rel. Guarino v. Uhl, 107 
F.2d 399, 400 (2d Cir. 1939).

10 In Nijhawan v. Holder, 129 S. Ct. 2294, 2302-2303 (2009), 
the court rejected the modified categorical approach in applying 
8 U.S.C. § 1101(a)(43)(M)(i), which includes in the definition of 
fraud or deceit qualifying as an aggravated felony under the 
INA the additional requirement that “the loss to the victim or 
victims exceeds $10,000.” But the loss threshold in that case 
was unique among the aggravated felony predicates. The Court 
subsequently explained that its Nijhawan “analysis was tai-
lored to the ‘circumstance-specific’ language contained in that 
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2. As the Second and Ninth Circuits correctly 
recognized, this background is of critical importance. 
To qualify for cancellation eligibility, an alien “has 
the burden of proof to establish that” he or she “satis-
fies the applicable eligibility requirements” (8 U.S.C. 
§ 1229a(c)(4)(A)), which include proving that the 
alien has not been convicted of an aggravated felony. 
This requirement produces an unusual burden: the 
alien must prove a negative. 

Whatever Congress could have intended by plac-
ing the burden of proof on the alien to prove this 
negative, it assuredly could not have intended to put 
aliens in the impossible situation of being categori-
cally incapable of establishing eligibility simply be-
cause the limited range of documents considered un-
der Taylor-Shepard are—by no fault of the alien’s 
own—ambiguous. Instead, when a complete record of 
all available documents fails to show that the alien 
committed an aggravated felony, the better rule is 
that the alien has satisfied, as a matter of law, his or 
her evidentiary burden. Only when the record affir-
matively demonstrates that the alien has a convic-
tion for an aggravated felony is the alien categorical-
ly ineligible for cancellation. 

This conclusion finds significant inferential sup-
port in the text of the statute. For example, Congress 
provided in the statutory paragraph immediately fol-
lowing the burden-of-proof provision that an alien 
ordinarily must provide corroborative evidence to 
                                                                                         
particular subsection of the aggravated felony definition.” Cara-
churi-Rosendo, 129 S. Ct. at 2586 n.11. Indeed, in Nijhawan it-
self, the Court “specifically distinguished the ‘generic’ catego-
ries of aggravated felonies for which a categorical approach 
might be appropriate.” Carachuri-Rosendo, 139 S. Ct. at 2586 
n.11.
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support relevant testimony. 8 U.S.C. § 1229a-
(c)(4)(B). The statute exempts aliens from that bur-
den, however, if “the applicant [can] demonstrate[] 
that the applicant does not have the evidence and 
cannot reasonably obtain the evidence.” Ibid. In so 
providing, Congress recognized that it would be fun-
damentally unfair to hold aliens seeking relief to im-
possible evidentiary burdens. And it would make lit-
tle sense to relieve aliens of their burdens when evi-
dence is unavailable, but not when it is available yet, 
by no fault of the alien, simply ambiguous. Indeed, 
withholding the possibility of relief in such circums-
tances would be “startling.” Martinez, 551 F.3d at 
122.

That is precisely what the Second and Ninth Cir-
cuit have recognized, in applying a modified categor-
ical approach at both the removal and cancellation-
of-removal stages. If the complete record does not es-
tablish facts that demonstrate an alien “necessarily” 
was convicted of an aggravated felony, the conviction 
is presumed not to be an aggravated felony. Thus 
when the record of conviction is inconclusive, the 
alien has satisfied, as a matter of law, his or her 
burden to show the conviction was not an aggravated 
felony. As the Second Circuit explained, the contrary 
approach, which effectively requires an alien seeking 
relief to prove up “the particular conduct which led to 
his conviction,” 

flies in the face of the categorical approach 
insofar as it requires any alien seeking can-
cellation of removal to prove the facts of his 
crime to the BIA. Although an alien must 
show that he has not been convicted of an 
aggravated felony, he can do so merely by 
showing that he has not been convicted of 
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such a crime. And * * * under the categorical 
approach, a showing that the minimum con-
duct for which he was convicted was not an 
aggravated felony suffices to do this.

Martinez, 551 F.3d at 122.

This approach has the additional benefit of ac-
cording with the principles underlying the long-
standing canon of construction that “ambiguities in 
criminal statutes referenced in immigration laws 
should be construed in the noncitizen’s favor.” Cara-
churi-Rosendo, 130 S. Ct. at 2589. Operation of the 
burden of proof is, in this context, ambiguous—as the 
conflicting decisions of the courts of appeals suggest. 
In such circumstances, that ambiguity should be re-
solved in favor of the alien.

3. Finally, it bears emphasis that eligibility for 
cancellation, and not necessarily cancellation itself, 
is what hangs in the balance here. Thus, although 
resolution of this question is of substantial impor-
tance both to individual aliens and the immigration 
system as a whole, “any practical effect on policing 
our Nation’s borders * * * is a limited one”: if the pe-
titioner here ultimately is deemed eligible to apply 
for cancellation, “[a]ny relief he may obtain depends 
upon the discretion of the Attorney General.” Cara-
churi-Rosendo, 130 S. Ct. at 2589. See also Padilla, 
130 S. Ct. at 1480 (describing the “equitable discre-
tion vested in the Attorney General to cancel remov-
al for noncitizens convicted of particular classes of of-
fenses”). If an alien’s record of conviction suggests 
that he or she presents a danger to the Nation, the 
Attorney General retains authority to deny cancella-
tion. And the exercise of this discretion is not subject 
to judicial review. See 8 U.S.C. § 1252(a)(2)(B)(i). 
This is not, therefore, a case in which the rule 
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adopted by the Second and Ninth Circuits would lim-
it the Attorney General’s exercise of discretion, pre-
senting a risk to our Nation’s security.

CONCLUSION

The petition for a writ of certiorari should be 
granted.
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tant Attorney General, Civil Division, Mark C. Wal-
ters, Senior Litigation Counsel, Office of Immigra-
tion Litigation, UNITED STATES DEPARTMENT 
OF JUSTICE, Washington, D.C., for Respondent.

OPINION
DIAZ, Circuit Judge:

This appeal arises from entry of an order of re-
moval under section 237(a)(2)(A)(ii) of the Immigra-
tion and Nationality Act (“INA”). The Board of Im-
migration Appeals (“BIA”) found petitioner remova-
ble and ineligible for cancellation of removal. Peti-
tioner concedes removability but contests the 
eligibility ruling. Because petitioner has not satisfied 
his statutorily prescribed burden of demonstrating 
eligibility, we affirm.

I.
A.

Petitioner Jad George Salem is a lawful perma-
nent resident of the United States. Leaving territory 
then belonging to Jordan, Salem legally entered this 
country in 1966. The land from which he emigrated 
is now controlled by Israel and the Palestinian Au-
thority, and Salem asserts that he is stateless as a 
result of this transfer of sovereignty.

Salem has amassed a substantial criminal record 
while in the United States. Central to this appeal is 
Salem’s 2007 felony conviction for petit larceny (third 
subsequent) under Va. Code Ann. § 18.2-96.1 Follow-
                                           
1 The statute provides that “[a]ny person who (1) Commits lar-
ceny from the person of another of money or other thing of val-
ue of less than $5, or (2) Commits simple larceny not from the 
person of another of goods and chattels of the value of less than 
$200 . . . shall be deemed guilty of petit larceny.” Va. Code Ann. 
§ 18.2-96.
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ing entry of a guilty plea pursuant to North Carolina 
v. Alford, 400 U.S. 25 (1970)2, Salem’s sentence was 
enhanced in accordance with Va. Code Ann. § 18.2-
104, which punishes a third or subsequent larceny 
offense as a felony.

B.
On January 3, 2008, the U.S. Department of 

Homeland Security filed a Notice to Appear, initiat-
ing removal proceedings against Salem. The gov-
ernment alleged that Salem was removable under 
two separate statutory provisions: 8 U.S.C. 
§ 1227(a)(2)(A)(ii), for having been convicted of two 
or more crimes involving moral turpitude; and 
8 U.S.C. § 1227(a)(2)(A)(iii), for having been con-
victed of an aggravated felony under 8 U.S.C. 
§ 1101(a)(43)(G), specifically “a theft offense (includ-
ing receipt of stolen property) or burglary offense for 
which the term of imprisonment [is] at least one 
year.”

At a hearing before the immigration judge (“IJ”), 
Salem conceded that he was removable for having 
been convicted of two or more crimes involving moral 
turpitude. However, he challenged the government’s 
contention that an aggravated felony conviction justi-
fied his removal, and the IJ agreed.

The IJ concluded that the Virginia larceny sta-
tute under which Salem was convicted was divisible, 
in that it criminalized both wrongful and fraudulent 
takings of property, with the latter offense not con-
stituting an “aggravated felony” under the INA. The 

                                           
2 The prosecutor’s proffer of the facts in support of the plea re-
flected that Salem pulled into a gas station, pumped $23.01 
worth of gasoline into his car, and then drove away without 
paying for it.
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IJ looked to our decision in Soliman v. Gonzales, 419 
F.3d 276 (4th Cir. 2005), to support this determina-
tion. There, we held that “theft” for purposes of the 
INA does not include fraud, because fraud lacks the 
“without consent” element of the taking that is es-
sential to a finding of theft. Id. at 282-83. Drawing 
on this holding and looking to the divisible nature of 
the statute, the IJ reasoned that production of some 
evidence was necessary to ascertain whether Salem 
had been convicted of theft or merely fraud. Accord-
ing to the IJ, the government’s proffer of the record 
of conviction “establish[ed] the bare fact of convic-
tion” but failed to reveal whether the conviction was 
for fraud or theft. J.A. 20. As a result, the IJ deter-
mined that the government had failed to meet its 
burden of demonstrating by clear and convincing evi-
dence that Salem had been convicted of an aggra-
vated felony.

Although Salem conceded removability for hav-
ing been convicted of two or more crimes involving 
moral turpitude, he sought relief in the form of can-
cellation of removal. The IJ denied relief, ruling that 
Salem had failed to carry his burden of showing by a 
preponderance of the evidence that he had not been 
convicted of an aggravated felony.

Salem appealed the IJ’s ineligibility ruling to the 
BIA, which affirmed. Like the IJ, the BIA deter-
mined that Salem had not satisfied his burden of 
showing that he was eligible for cancellation of re-
moval. Salem presented no evidence to establish that 
his larceny conviction was for conduct falling outside 
the scope of the INA’s definition of an “aggravated fe-
lony.” As the BIA concluded, “any lingering uncer-
tainty that remains after consideration of the convic-
tion record necessarily inures to the detriment of the 
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party who bears the burden of proof.” J.A. 7. Salem 
now appeals the BIA’s decision.3

II.

The INA employs a burden-shifting scheme in 
removal proceedings. The government must establish 
removability in the first instance. 8 U.S.C. 
§ 1229a(c)(3)(A). It sustains its burden by presenting 
“clear and convincing evidence that, in the case of an 
alien who has been admitted to the United States, 
the alien is deportable.”4 Id.

But a removability finding does not end the mat-
ter. The INA offers noncitizens several forms of relief 
to resist actual removal, including cancellation of 
removal. A noncitizen is eligible for cancellation of 
removal if he “(1) has been an alien lawfully admit-
ted for permanent residence for not less than 5 years, 
(2) has resided in the United States continuously for 
7 years after having been admitted in any status, 
and (3) has not been convicted of any aggravated fe-
lony.” Id. § 1229b(a) (emphasis added). Even if a 
noncitizen demonstrates eligibility, the Attorney 
General retains discretion to deny relief. Id.

Important for purposes of this appeal, at the re-
lief stage the noncitizen bears the burden of estab-
lishing eligibility. 8 C.F.R. § 1240.8(d). Thus “[i]f the 
evidence indicates that one or more of the grounds 
for mandatory denial of the application for relief may 

                                           
3 We have jurisdiction to hear appeals from BIA decisions that, 
as here, present “constitutional claims or questions of law.” See
8 U.S.C. § 1252(a)(2)(D).

4 The government met its burden in this case when Salem ac-
knowledged before the IJ that he was removable based on hav-
ing been convicted of two or more crimes involving moral turpi-
tude.
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apply, the alien shall have the burden of proving by a 
preponderance of the evidence that such grounds do 
not apply.” Id.

Congress in the REAL ID Act of 2005 affirmed 
the vitality of this burden-shifting framework. Pub.
L. No. 109-13, 119 Stat. 231. In particular, it sought 
to underscore that the noncitizen bears the burden at 
the relief stage. H.R. Rep. 109-72, at 294 (2005) 
(Conf. Rep.). Congress appended provisions to the 
INA to accomplish this objective. Of great relevance 
here, a new statutory section provided that “[a]n 
alien applying for relief or protection from removal 
has the burden of proof to establish that the alien [ ] 
satisfies the applicable eligibility requirements.” 
8 U.S.C. § 1229a(c)(4)(A).

III.

We review legal questions de novo. Mbea v. Gon-
zales, 482 F.3d 276, 279 (4th Cir. 2007). Although we 
ordinarily accord deference to the BIA’s interpreta-
tion of INA provisions, such deference is unwar-
ranted where, as here, the text is unambiguous. See
INS v. Aguirre-Aguirre, 526 U.S. 415, 425 (1999).

In this case, Salem’s 2007 Virginia state record of 
conviction for petit larceny encompasses the ele-
ments of an offense that may qualify as an aggra-
vated felony. Salem nevertheless contends that a 
noncitizen satisfies his burden of proof to demon-
strate that he has not been convicted of an aggra-
vated felony by presenting an inconclusive, though 
complete, record of conviction.

We find, however, that the BIA’s ruling denying 
Salem’s request for relief from removal was faithful 
to the plain meaning of the statutory text governing 
eligibility for cancellation of removal. Salem’s argu-



7a

ments to the contrary ignore Congress’s burden-
shifting framework. Accordingly, we affirm.

A.

Salem’s arguments suffer from a debilitating 
flaw: all gloss over the relevant statutory provisions. 
Yet we cannot so easily avoid the pellucid dictates of 
Congress, and application of its mandate convinces 
us that Salem has not carried his burden of demon-
strating eligibility for discretionary relief.

Elementary principles of statutory construction 
command a court to enforce the unambiguous terms 
of a duly enacted statute. As we recently wrote, our 
“inquiry [begins and] ends with the plain language 
. . . unless the language is ambiguous.” Markovski v. 
Gonzales, 486 F.3d 108, 110 (4th Cir. 2007). After 
concluding that Congress has clearly expressed its 
will on the face of a statutory provision, courts must 
not superimpose outside constructs on the clear text. 
Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253-54 
(1992). “[C]ourts must presume that a legislature 
says in a statute what it means and means in a sta-
tute what it says there. When the words of a statute 
are unambiguous, then, this first canon is also the 
last: judicial inquiry is complete.” Id. (citations and 
internal quotations omitted).

Applying these principles to interpretation of the 
INA’s relief provisions, the Tenth Circuit has held 
that presentation of an inconclusive record of convic-
tion is insufficient to satisfy a noncitizen’s burden of 
proof to show eligibility for cancellation of removal. 
Garcia v. Holder, 584 F.3d 1288, 1289-90 (10th Cir. 
2009). In Garcia, the petitioner had pleaded guilty to 
assault and conceded removability. Id. at 1289. The 
petitioner and the government agreed that the record 
of conviction was inconclusive as to whether the peti-
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tioner had been convicted of a crime involving moral 
turpitude, which would bar him from seeking discre-
tionary relief. Id. The parties disputed, however, 
which “side [may] claim[ ] the benefit of the record’s 
ambiguity.” Id.

The court held that, once the government had 
demonstrated that the petitioner was removable, the 
INA shifted the burden “to him to prove the absence 
of any impediment to discretionary relief.” Id. at 
1290. Accepting the petitioner’s argument that he 
had sustained his burden by submitting an inconclu-
sive record of conviction would, the Tenth Circuit de-
clared, “effectively nullif[y] the statutorily prescribed 
burden of proof.” Id. The court acknowledged that 
the petitioner was “not to blame for the ambiguity 
surrounding his criminal conviction,” but reasoned 
that lack of culpability “does not relieve him of his 
obligation to prove eligibility for discretionary relief.” 
Id.

Not all circuits have been persuaded by the logic 
underpinning Garcia. Both the Second and Ninth 
Circuits have held that a noncitizen satisfies his 
burden of proving that he has not been convicted of 
an aggravated felony—and thus remains eligible for 
cancellation of removal—simply by proffering an in-
conclusive record of conviction. Martinez v. Mukasey, 
551 F.3d 113, 122 (2d Cir. 2008); Sandoval-Lua v. 
Gonzales, 499 F.3d 1121, 1130 (9th Cir. 2007), au-
thority affirmed in Rosas-Castaneda v. Holder, 630 
F.3d 881, 888 (9th Cir. 2011) (ruling that enactment 
of REAL ID Act does not affect the holding of San-
doval-Lua).

We conclude that the Tenth Circuit’s approach 
hews more closely to the relevant statutory text. In 
removal proceedings under the INA, Congress has 
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commanded that the government sustain the burden 
of establishing removability by clear and convincing 
evidence. 8 U.S.C. § 1229a(c)(3)(A). But at the relief 
stage, the clear text of the statute shifts the burden 
to the removable noncitizen to establish that he “sa-
tisfies the applicable eligibility requirements.” Id. 
§ 1229a(c)(4)(A)(i).

To satisfy his burden, an applicant for cancella-
tion of removal must, among other things, demon-
strate by a preponderance of the evidence that he 
“has not been convicted of any aggravated felony,” id. 
§ 1229b(a)(3). “ ‘The burden of showing something by 
a preponderance of the evidence . . . simply requires 
the trier of fact to believe that the existence of a fact 
is more probable than its nonexistence.’ ” United 
States v. Manigan, 592 F.3d 621, 631 (4th Cir. 2010) 
(quoting Concrete Pipe & Prods. of Cal., Inc. v. 
Constr. Laborers Pension Trust for S. Cal., 508 U.S. 
602, 622 (1993)). Presentation of an inconclusive 
record of conviction is insufficient to meet a nonciti-
zen’s burden of demonstrating eligibility, because it 
fails to establish that it is more likely than not that 
he was not convicted of an aggravated felony. In such 
a case, fidelity to the INA requires that the nonciti-
zen, as the party bearing the burden of proof, suffer 
the detriment.

Applying this reasoning here, we conclude that
Salem has failed to satisfy his burden of proof to 
demonstrate that he is eligible for cancellation of 
removal. The government unquestionably met its 
burden of establishing by clear and convincing evi-
dence that Salem was removable for having been 
convicted of two or more crimes involving moral tur-
pitude, and indeed Salem conceded the point. The 
burden then shifted to Salem to demonstrate eligibil-
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ity for cancellation of removal by showing, among 
other things, that he had not been convicted of an 
aggravated felony. See 8 U.S.C. § 1229a(c)(4)(A)(i).

Salem also concedes that the only evidence he 
submitted to the IJ to meet his burden—the 2007 
Virginia record of conviction for petit larceny—is in-
conclusive as to whether he was convicted of an ag-
gravated felony. Thus viewing the totality of evi-
dence proffered by Salem to sustain his burden, it is 
equally likely that he was convicted of an aggravated 
felony as it is that he was not. Because Salem failed 
to meet his burden to show eligibility for discretio-
nary relief, he is not entitled to cancellation of re-
moval.

B.

To resist the plain import of the statutory text, 
Salem contends that the Supreme Court’s decision in 
Carachuri-Rosendo v. Holder, 130 S. Ct. 2577 (2010), 
controls this case and compels reversal of the BIA’s 
decision. But Salem misapprehends the nature of the 
Court’s holding.

The petitioner in Carachuri-Rosendo had in two 
separate instances pleaded guilty in Texas to mis-
demeanor drug possession. Id. at 2583. The prosecu-
tor could have charged the petitioner with a felony in 
the second case but elected against it. Id. at 2581-83. 
The government initiated removal proceedings based 
on the petitioner’s violation of a controlled- substance 
law. Id. at 2583. The petitioner conceded removabili-
ty but sought cancellation of removal. Id. In re-
sponse, the government contended that, because the 
petitioner could have been prosecuted for a felony—
even though he was not—he had been convicted of an 
aggravated felony under the INA and was thus 
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barred from receiving discretionary relief. Id. at 
2582.

Castigating the government’s “hypothetical ap-
proach” as “ignor[ing] both the conviction . . . and the 
conduct actually punished by the state offense,” the 
Court held that “[t]he mere possibility that the de-
fendant’s conduct, coupled with facts outside of the 
record of conviction, could have authorized a felony 
conviction under federal law is insufficient.” Id. at 
2588-89. The Court underscored the infirmity of the 
government’s argument in that “it focuses on facts 
known to the immigration court that could have but 
did not serve as the basis for the state conviction and 
punishment.” Id. at 2588.

Read properly, Carachuri-Rosendo offers Salem 
no refuge. The government here is not speaking in 
hypotheticals, and both parties agree that Salem 
may actually have been “convicted” of an aggravated 
felony. On this record, the clear statutory mandate 
placed the burden on Salem to prove his eligibility 
for discretionary relief from removal by showing that 
it was more probable than not that his larceny con-
viction was not an aggravated felony. Carachuri-
Rosendo does not hold otherwise.

C.

Salem contends further that “the [BIA] imper-
missibly imposed a level of the burden of proof upon 
[him] higher than a preponderance of the evidence by 
requiring the petitioner to produce evidence outside 
the record of conviction in contravention of the mod-
ified categorical approach.” Pet’r’s Br. 15. We disag-
ree.

The Supreme Court has adopted the categorical 
approach in the criminal-sentencing context to main-
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tain fidelity to congressional intent, safeguard de-
fendants’ Sixth Amendment rights, and minimize a 
range of practical concerns. E.g., Taylor v. United 
States, 495 U.S. 575, 600-01 (1990); see also United 
States v. Alston, 611 F.3d 219, 225 (4th Cir. 2010) 
(enumerating twin aims of categorical approach as 
avoiding collateral trials and protecting defendants’ 
Sixth Amendment rights).

The categorical approach “generally requires the 
trial court to look only to the fact of conviction and 
the statutory definition of the prior offense” when de-
termining whether a prior conviction may be used to 
enhance a defendant’s sentence under the Armed 
Career Criminal Act (“ACCA”), 18 U.S.C. § 924(e). 
Taylor, 495 U.S. at 602. Thus Taylor teaches that a 
conviction under a state statute constitutes a convic-
tion for purposes of enhancement “if either its statu-
tory definition substantially corresponds to [the] ‘ge-
neric’ [crime], or the charging paper and jury in-
structions actually required the jury to find all the 
elements of [the] generic [crime] in order to convict 
the defendant.” Id.

Where the relevant conviction submitted by the 
government to enhance a defendant’s sentence is the 
result of a guilty plea under a divisible state statute, 
the trial court “is generally limited to examining the 
statutory definition, charging document, written plea 
agreement, transcript of plea colloquy, and any ex-
plicit factual finding by the trial judge to which the 
defendant assented.” Shepard v. United States, 544 
U.S. 13, 16 (2005). The inquiry centers on “whether 
the plea had ‘necessarily’ rested on the fact identify-
ing the [crime] as generic.” Id. at 21. Review of the 
record is restricted even further when ascertaining 
the nature of a conviction secured by Alford plea. 
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Alston, 611 F.3d at 226 (“[A] prosecutor’s proffer of 
the factual basis for an Alford plea does not satisfy 
the requirements of the modified categorical ap-
proach.”).

Two circuits have employed the categorical ap-
proach to hold that presentation of an inconclusive 
record of conviction satisfies a noncitizen’s burden to 
demonstrate that he has not been convicted of an ag-
gravated felony. Martinez, 551 F.3d at 118-22; San-
doval-Lua, 499 F.3d at 1129-32. The Ninth Circuit in 
Sandoval-Lua assumed that the categorical ap-
proach should be used in the relief-from-removal con-
text, confining discussion of its reasoning to a foot-
note, 499 F.3d at 1130 n.9. According to the Ninth 
Circuit, similarities between the language used in 
the ACCA and the INA—specifically, the require-
ment that a noncitizen have been “convicted” of an 
aggravated felony, rather than adjudged to have just 
“committed” such a crime—justified extension of the 
categorical approach to relief-from-removal proceed-
ings. Id.

The Second Circuit in Martinez devoted signifi-
cantly more time to explaining the propriety of using 
the categorical approach at the relief stage. Like the 
Ninth Circuit in Sandoval-Lua, 499 F.3d at 1130 n.9, 
the Second Circuit emphasized the use of the word 
“conviction” in the INA, Martinez, 551 F.3d at 118 
n.3. The bulk of the Second Circuit’s reasoning fo-
cused on practical difficulties presented by failure to 
confine the relief inquiry in accordance with stric-
tures of the categorical approach.

Positing that demanding more of the noncitizen 
“necessarily requires looking into evidence of [the 
noncitizen’s] actual conduct,” the Second Circuit con-
cluded that “[i]t was the desire to avoid such particu-
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lar inquiries—whether designed to show that a spe-
cific defendant was less or more culpable than what 
his actual conviction required—that led us and the 
Supreme Court to focus on categorical analysis.” Id. 
at 121. The court also expressed concern that “ ‘the 
BIA and reviewing courts are ill-suited to readjudi-
cate the basis of prior criminal convictions.’ ” Id. at 
122 (quoting Dulal-Whiteway v. DHS, 501 F.3d 116, 
132 (2d Cir. 2007)).

With respect for our colleagues on the Second 
and Ninth Circuits, we believe that Martinez and 
Sandoval-Lua elide the clear statutory language of 
the INA establishing the noncitizen’s burden in re-
lief-from-removal proceedings. Moreover, we are re-
luctant to extend application of the categorical ap-
proach to the immigration relief context given the 
uniqueness of the INA’s burden-shifting regime. It 
bears repeating that Salem was not in the dock fac-
ing criminal sanctions, but instead sought the gov-
ernment’s largesse to avoid removal. And while we 
have held that the categorical approach governs the 
inquiry when determining removability in the first 
instance, Soliman, 419 F.3d at 284, we have never 
considered whether the evidentiary limits imposed 
by that approach should apply when the burden 
shifts to the noncitizen to prove his eligibility for 
cancellation of removal. As to that question, we note 
that the Supreme Court has expressed some reserva-
tion about a wholesale adoption of the categorical 
approach in the immigration context. See Nijhawan 
v. Holder, 129 S. Ct. 2294, 2303 (2009) (stating that 
the Taylor-Shepard line of cases “developed [the evi-
dentiary] list for a very different purpose, namely 
that of determining [in the sentencing context] which 
statutory phrase (contained within a statutory provi-
sion that covers several different generic crimes) cov-
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ered a prior conviction,” and finding “nothing in prior 
law that so limits the immigration court”).5

In any event, Salem made no attempt to offer 
additional evidence to the IJ beyond the record of 
conviction. Thus we need not address today the prop-
er scope and limit—if any—of a noncitizen’s eviden-
tiary presentation when seeking relief from removal.

We are satisfied that the BIA correctly applied 
the burden-shifting standard imposed by Congress 
when a petitioner seeks cancellation of removal, and 
that it did so in a manner consistent with the dic-
tates of Taylor and Shepard. And like the BIA, we 
are not free to ignore the results of that clear legisla-
tive mandate. The evidence before the BIA showed 
that Salem had been convicted of an offense—petit 
larceny (third subsequent)—that on its face satisfied 
the requirements of an “aggravated felony” as de-
fined by the INA. To the extent Salem contended 
that he was convicted of an offense that was not an 
aggravated felony because of the divisible nature of 
Virginia’s petit larceny statute, the BIA did no more 

                                           
5 The Court in Carachuri-Rosendo stated that Nijhawan was 
limited to “consider[ing] how to calculate the amount of loss 
once a conviction for a particular category of aggravated felony 
has occurred.” 130 S. Ct. at 2587 n.11. We also acknowledge 
that the majority in Carachuri-Rosendo looked to the “record of 
conviction” to determine of which offense the petitioner had ac-
tually been convicted, thereby rejecting the government’s con-
tention that the petitioner was ineligible for cancellation of re-
moval because he could have been charged with a federal felony 
for his prior criminal conduct. Id. at 2587 n.12. That said, nei-
ther Carachuri-Rosendo nor Nijhawan had cause to discuss the 
import of burden shifting at the relief stage, a factor critical to 
our doubts about the applicability of the categorical approach in 
this context.
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than place the burden on him to produce “evidence 
encompassed within the ‘record of conviction’—such 
as a charging instrument, a plea agreement, or a 
plea colloquy transcript—which demonstrates that 
he pled guilty to, and was convicted of, an offense 
falling outside the scope of the aggravated felony de-
finition.” J.A. 7 (emphasis added).

It is true enough that the relevant record failed 
to resolve the ambiguity surrounding Salem’s convic-
tion for petit larceny. For reasons we have explained, 
however, we decline to accept Salem’s view that this 
ambiguity should be resolved in his favor. Instead, 
we hold that where, as here, the relevant evidence of 
conviction is in equipoise, a petitioner has not satis-
fied his statutory burden to prove eligibility for relief 
from removal.6

D.
Salem argues finally that the BIA impermissibly 

relied on the factual basis for his Alford plea in 
reaching its ruling. The record demonstrates, howev-

                                           
6 This uncontroversial principle finds support in our decision in 
United States v. Haught, 387 Fed. App’x 327, 329 (4th Cir. 
2010). The district court in Haught determined that the defen-
dant was not entitled to a sentencing adjustment for acceptance 
of responsibility, in part because results of a drug test indicated 
that he may have used marijuana even after entering a guilty 
plea. Id. at 328. Similar to Salem’s argument here, the defen-
dant contended “that the district court erred because the evi-
dence established that [his] marijuana use could have just as 
easily occurred before the entry of his plea agreement as it 
could have after it,” id. Given that the defendant bears the bur-
den of showing by a preponderance “that he is entitled to an of-
fense level adjustment for acceptance of responsibility,” we con-
cluded that Haught failed to sustain his burden because “the 
evidence was in equipoise regarding the timing of his drug use.” 
Id. at 328-29.
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er, that the BIA did not use these facts to support its 
conclusion. It merely noted the obvious, i.e., that the 
only evidence in the record bearing on the particu-
lars of Salem’s 2007 conviction for petit larceny was 
not helpful to him.

The BIA acknowledged Salem’s contention that 
review of the colloquy is impermissible because he 
entered an Alford plea. It concluded, however, that 
the issue was irrelevant, because “the fact remains 
that the respondent has produced no evidence to es-
tablish that his violation . . . involved an element of 
Virginia larceny falling outside the theft aggravated 
felony definition.” J.A. 7.

We agree with the BIA that, Alford plea or not, 
Salem did not sustain his burden of showing by a 
preponderance of the evidence that he has not been 
convicted of an aggravated felony. Accordingly, we 
affirm the BIA’s ruling that Salem is ineligible for 
cancellation of removal.

AFFIRMED
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APPENDIX B

File: A017 033 011 - Arlington, VA Date:

In re: JAD GEORGE SALEM

IN REMOVAL PROCEEDINGS

APPEAL

ON BEHALF OF RESPONDENT: Malea Kiblan, 
Esquire

ON BEHALF OF DHS: Adam L. Berg
Assistant Chief Counsel

CHARGE:

Notice: Sec. 237(a)(2)(A)(ii), I&N Act [8 
U.S.C. § 1227(a)(2)(A)(ii)]- Con-
victed of two or more crimes in-
volving moral turpitude

Sec. 237(a)(2)(A)(iii), I&N Act [8 
U.S.C. § 1227(a)(2)(A)(iii)] - Con-
victed of aggravated felony (as 
defined in section 101(a)(43)(G)) 
(not sustained)

APPLICATION: Cancellation of removal

The respondent appeals from an Immigration 
Judge’s August 12, 2009, decision. In that decision 
the Immigration Judge, inter alia, pretermitted his 
application for cancellation of removal under section 
240A(a) of the Immigration and Nationality Act,
8 U.S.C. § 1229b(a). The appeal will be dismissed.

The respondent, a native and citizen of Jordan 
and a lawful permanent resident of the United 
States, has three criminal convictions that are perti-
nent to these proceedings: (1) on April 17, 2003, for 
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petit larceny, in violation of section 18.2-96 of the 
VIRGINIA CODE ANNOTATED; (2) on November 21, 
2005, for concealment/price altering of merchandise, 
in violation of section 18.2-103 of the VIRGINIA CODE 

ANNOTATED; and (2) on December 20, 2007, for petit 
larceny, third/subsequent, in violation of section 
18.2-96 of the VIRGINIA CODE ANNOTATED,1 a felony 
for which he was sentenced to 5 years in prison. On 
the basis of these convictions, the Immigration Judge 
determined that the respondent was removable as an 
alien convicted of two crimes involving moral turpi-
tude not arising from a single scheme of criminal 
misconduct. Section 237(a)(2)(A)(ii) of the Act, 
8 U.S.C. § 1227(a)(2)(A)(ii). In addition, the Immigra-
tion Judge concluded that the respondent was inelig-
ible for cancellation of removal pursuant to section 
240A(a)(3) of the Act, 8 U.S.C. § 1229b(a)(3), because 
he did not prove that his 2007 conviction for petit 
larceny was not an aggravated felony under section 
101(a)(43)(G) of the Act, 8 U.S.C. § 1101(a)(43)(G).

The respondent does not dispute the Immigra-
tion Judge’s determination that he is removable for 
having been convicted of two or more crimes involv-
ing moral turpitude. Rather, he disagrees with the 
Immigration Judge’s finding that he is statutorily in-
eligible for cancellation of removal pursuant to sec-
tion 240A(a) of the Act. An applicant for relief from 
removal has the burden to establish that he satisfies 
the applicable eligibility requirements for the partic-

                                           
1 This provision, entitled petit larceny defined, states, in perti-
nent part, that any person who: (1) commits larceny from the 
person of another of money or other thing of value of less than 
$5, or (2) commits simple larceny not from the person of anoth-
er of goods and chattels of the value of less than $200 shall be 
deemed guilty of petit larceny.
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ular benefit sought and, where applicable, that he 
merits relief as a matter of discretion. Section 
240(c)(4)(A) of the Act, 8 U.S.C. § 1229a(c)(4)(A). The 
respondent applied for cancellation of removal for 
lawful permanent residents under section 240A(a) of 
the Act, a form of relief that can be granted only to 
an alien who demonstrates, among other things, that 
he “has not been convicted of an aggravated felony.” 
Section 240A(a)(3) of the Act. The Immigration 
Judge determined that the respondent’s 2007 convic-
tion for petit larceny, third/subsequent, for which he 
received a 5-year prison sentence, prevented him 
from satisfying his burden in this regard. We agree.

The regulation governing applications for relief 
in removal proceedings provides that “[i]f the evi-
dence indicates that one or more of the grounds for 
mandatory denial of the application for relief may 
apply, the alien shall have the burden of proving by a 
preponderance of the evidence that such grounds do 
not apply.” 8 C.F.R. § 1240.8(d). The evidence before 
the Immigration Judge in this case reflected that the 
respondent had a 2007 conviction for petit larceny for 
which he was sentenced to a 5-year term of impri-
sonment. The term “aggravated felony,” as employed 
in section 240A(a)(3) of the Act, is defined to include 
“a theft offense . . . for which the term of imprison-
ment [is] at least 1 year.” Section 101(a)(43)(G) of the 
Act. Hence, the evidence before the Immigration 
Judge “indicate[d]” that the aggravated felony 
ground for mandatory denial of the respondent’s can-
cellation of removal application “may apply,” thereby 
shifting the burden to the respondent to come for-
ward with the evidence establishing that he had not 
in fact been convicted of an aggravated felony. He 
has not satisfied his burden in that regard.
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On appeal, the respondent maintains that sec-
tion 18.2-96 of the VIRGINIA CODE ANNOTATED in-
cludes within the scope of possible offenses conduct 
that represents a fraud offense. According to the res-
pondent, such an offense would not qualify as “theft” 
within the meaning of section 101(a)(43)(G) of the 
Act. We accept the respondent’s assertion that the 
language of section 18.2-96, as construed by the Vir-
ginia courts, has been read so as to encompass some 
offenses that may not be aggravated felonies. As the 
court, in Foster v. Commonwealth of Virginia, 606 
S.E.2d 518 (Va. Ct. App. 2004), observed, the word-
ing of section 18.2-96 provides no definition of “petit 
larceny.” Rather, it designates the monetary stan-
dard for the misdemeanor grade of two forms of 
theft. The court pointed out that the term larceny is 
defined as “the wrongful or fraudulent taking of per-
sonal goods of some intrinsic value, belonging to 
another, without his assent, and with the intention 
to deprive the owner thereof permanently,” and 
noted that the Virginia General Assembly had de-
fined uttering a bad check as larceny. Id., at 519-522.

Accepting that some defendants are convicted 
under section 18.2-96 without incurring “theft” ag-
gravated felony treatment, this is not sufficient in 
our view to satisfy the respondent’s burden of prov-
ing by a preponderance of the evidence that he has 
not been convicted of an aggravated felony as re-
quired by section 240A(a)(3) of the Act. To use the 
language of 8 C.F.R. § 1240.8(d), “the evidence indi-
cates” that the aggravated felony ground for manda-
tory denial “may apply” to bar the respondent’s can-
cellation of removal application. Accordingly, the 
respondent – as the party who bears the burden of 
proof – must come forward with evidence to prove 
that the aggravated felony bar does not apply to him
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personally. See generally Matter of Almanza, 24 I&N 
Dec. 771 (BIA 2009) (An alien whose application for 
relief from removal was filed after the May 11, 2005, 
effective date of the REAL ID Act of 2005, Division B 
of Pub. L. No. 109-13, 119 Stat. 231 (“REAL ID Act”), 
has the burden to prove that he satisfies the applica-
ble eligibility requirements).

In accordance with familiar principles of statuto-
ry interpretation, the respondent may satisfy his 
burden in this regard by producing evidence encom-
passed within the “record of conviction” – such as a 
charging instrument, a plea agreement, or a plea col-
loquy transcript – which demonstrates that he pled 
guilty to, and was convicted of, an offense falling out-
side the scope of the aggravated felony definition. Cf. 
Shepard v. United States, 544 U.S. 13, 26 (2005). Yet 
the respondent has come forward with no such evi-
dence. Rather, the respondent attempts to meet his 
burden by claiming that, because the term “con-
victed” mandates a categorical analysis, this fore-
closes an individualized inquiry into an alien’s specif-
ic conduct. He argues that, as he entered an Alford
plea, and did not assent to any of the facts in the 
plea colloquy, nothing in the plea colloquy or any 
other document in the record of conviction may be 
used to provide factual evidence that he was con-
victed of a theft aggravated felony. He avers that, as 
nothing in the conviction records may be employed to 
establish that his 2007 conviction was for a theft ag-
gravated felony, he has met his burden of proof as to 
statutory eligibility for cancellation of removal pur-
suant to section 240A(a) of the Act.

On the contrary, any lingering uncertainty that 
remains after consideration of the conviction record 
necessarily inures to the detriment of the party who 
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bears the burden of proof. We note that the only evi-
dence in the record bearing on the nature of the res-
pondent’s convicted conduct – i.e., the transcript of 
his bench trial (Exh. 9, pp. 7-8)-reflects that he had 
pumped $23.01 worth of gasoline and then drove 
away without paying for it. Although he argues that, 
by reason of his Alford plea, the plea colloquy can not 
be considered, the fact remains that the respondent 
has produced no evidence to establish that his viola-
tion of section 18.2-96 of the VIRGINIA CODE ANNO-

TATED involved an element of Virginia larceny falling 
outside the theft aggravated felony definition. Under 
the circumstances, we agree with the Immigration 
Judge that the respondent has not demonstrated by 
a preponderance of the evidence that he “has not 
been convicted of any aggravated felony,” as required 
by section 240A(a)(3) of the Act and 8 C.F.R. 
§ 1240.8(d).2

                                           
2 The United States Court of Appeals for the Ninth Circuit has 
held that an applicant for cancellation of removal is not subject 
to the section 240A(a)(3) preclusion if he produces a record of 
conviction that is inconclusive as to the aggravated felony sta-
tus of the offense. See Sandoval-Lua v. Gonzales, 499 F.3d 
1121, 1130 (9th Cir. 2007). The Sandoval-Lua court arrived at 
this conclusion by interpreting section 240A(a)(3) of the Act as 
requiring only that an applicant for cancellation of removal 
prove that he has not necessarily been convicted of any aggra-
vated felony. Id. With all due respect, we believe the Sandoval-
Lua court’s reading of section 240A(a)(3) is not faithful to the 
plain meaning of the statutory language, which requires proof 
of the absence of an aggravated felony conviction rather than 
mere proof of uncertainty as to the existence of such a convic-
tion. Moreover, the analytical approach adopted by the Sando-
val-Lua court gives the alien an incentive to create an “incon-
clusive” record by withholding material evidence about prior 
convictions and has the effect of placing the burden on the Gov-
ernment to establish the alien’s ineligibility for relief, a result 
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The respondent also relies on an unpublished 
Board order respecting an Alford plea. That case, 
however, dealt with removability, not the respon-
dent’s burden to show eligibility for relief. Further, a 
primary use of Alford pleas involves the avoidance of 
trial in the face of the prosecution’s evidence, despite 
a refusal to formally acknowledge guilt. The Su-
preme Court did not address an Alford plea in Unit-
ed States v. Shepard, supra. In the respondent’s case 
the Virginia court found him guilty based on both the 
Alford plea and evidence outlined by the prosecutor 
(Exh. 9, pp. 10, 16). It was that very evidence which 
formed the basis for the Alford plea, convincing the 
respondent he faced a substantial risk if he went to 
trial and convincing the court to accept the plea.

Accordingly, the Immigration Judge properly 
pretermitted the respondent’s application for cancel-
lation of removal.

The following order shall be issued.

ORDER: The appeal is dismissed.

/s/ FOR THE BOARD 
FOR THE BOARD

                                                                                         
that we deem inconsistent with section 240(c)(4)(A) of the Act 
and 8 C.F.R. § 1240.8(d), both of which place the burden of 
proof squarely on the applicant for relief. Finally, we note that, 
not only does this matter arise outside the Ninth Circuit, but, 
whereas the current matter is governed by the burden of proof 
requirements of the REAL ID Act, Sandoval-Lua was not. 
Thus, we will follow neither the rule nor rationale of Sandoval-
Lua v. Gonzales, supra. See Garcia v. Holder, 584 F.3d 1288 
(10th Cir. 2009)
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APPENDIX C

UNITED STATES DEPARTMENT
OF JUSTICE

EXECUTIVE OFFICE FOR
IMMIGRANT REVIEW

United States Immigration Court
901 North Stuart Street

Suite 1300
Arlington, Virginia 22203

IN THE MATTER OF:

Salem, Jad George
Respondent

In Removal Proceedings

File No. A#017-033-011

CHARGES: Section 237(a)(2)(A)(ii) of the 
Immigration and Nationality 
Act (“INA” or “Act”), as 
amended, as an alien who has 
been convicted of two crimes in-
volving moral turpitude not aris-
ing out of a single scheme of 
criminal misconduct.

Section 237(a)(2)(A)(iii) of the 
Immigration and Nationality 
Act (“INA” or “Act”), as 
amended, as an alien who has 
been convicted of an aggravated 
felony as defined in section 
101(a)(43)(G) of the Act, a law 
relating to a theft offense (in-
cluding receipt of stolen proper-
ty) or burglary offense for which 
the term of imprisonment at 
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least one year was imposed.

APPLICATION: Cancellation of Removal for 
Permanent Residents, pursuant 
to INA § 240A(a)

APPEARANCES

FOR THE RESPON-
DENT:
Malea Kiblan, Esq.
Kiblan Law Offices, PC
7831 Whittier Ave.
Suite A-100
McLean, VA 22101

FOR THE DHS:
Emily Reece, Esq.
Assistant Chief Counsel
Department of
Homeland Security
901 North Stuart Street
Suite 708
Arlington, VA 22203

DECISION AND ORDER 

I. PROCEDURAL HISTORY

Respondent is a 61-year-old single stateless Pal-
estinian who arrived in the United States on a Jor-
danian passport. He was granted lawful permanent 
resident (“LPR”) status on November 17, 1966, a few 
days after immigrating to the United States on No-
vember 13, 1966 at the age of 18.

On April 17, 2003, Respondent was convicted of 
Petit Larceny, in violation of Va. Code § 18.2-96. On 
November 21, 2005, he was convicted of Conceal-
ment, Price Alter Merchandise, in violation of Va. 
Code § 18.2-103. On December 20, 2007, Respondent 
was convicted of Petit Larceny - Third or Subse-
quence Offense, in violation of Va. Code § 18.2-96 
and sentenced to five years’ imprisonment with all 
but 90 days suspended.

On January 3, 2008, the Department of Home-
land Security (“DHS”) issued a Notice to Appear, 
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charging Respondent with removability under INA 
§ 237(a)(2)(A)(ii) as an alien who has been convicted 
of two crimes involving moral turpitude not arising 
out of a single scheme of criminal misconduct and 
under INA § 237(a)(2)(A)(iii) as an alien who has 
been convicted of an aggravated felony that is a theft 
offense (including receipt of stolen property) or bur-
glary offense, as defined in INA § 101(a)(43)(G), for 
which the term of imprisonment of at least 1 year 
was imposed. At a master calendar hearing, the Re-
spondent, through counsel, admitted allegations 1 
and 3, denied allegations 2 and 4-7 contained in the 
Notice to Appear (“NTA”) and denied removability as 
charged. For the reasons below, the Court finds Re-
spondent’s removability established by clear and 
convincing evidence, pursuant to INA 
§ 237(a)(2)(A)(ii), based on his crimes of moral turpi-
tude. See INA § 240(c)(3).

On May 5, 2009, Respondent filed an application 
for cancellation of removal under INA § 240A(a) as 
relief from removal. For the following reasons, this 
Court will deny Respondent’s application for cancel-
lation of removal.

II. TESTIMONY AND EVIDENCE

A. Respondent’s Testimony
Respondent testified that he immigrated to the 

United States on November 13, 1966 from the West 
Bank when he was 18 years old. He recalled he came 
to the United States with his United States citizen 
grandfather and permanent resident father. He 
stated he is now 61 years old and that since arriving 
in the United States, he has not made any trips 
abroad. He reported that he has had no schooling in 
the United States and has stayed in the Washington 
metropolitan area since coming to this country. Re-
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spondent indicated that all of his family members 
are in the United States. His mother and father are 
deceased, and he has three brothers and two sisters, 
one of whom is deceased as well. He reported that all 
of his siblings are United States citizens. Respondent 
testified that he has no family remaining in the West 
Bank or in Jordan.

Respondent testified that when he was born, the 
government of Palestine issued his birth certificate 
though it was not a sovereign state. See Group Ex-
hibit 4, Tab A. He claimed he has no residency per-
mit or Israeli-issued identification for the West Bank 
because he was in the United States when Israel oc-
cupied the territory in 1967. Respondent believed 
that he therefore would not be allowed back into the 
West Bank by Israel.

Respondent recalled that he entered the United 
States on a Jordanian passport. He explained that 
though he was never a Jordanian citizen, he was is-
sued a passport by the Jordanian government be-
cause it was in control of the West Bank at the time 
he left the territory. Respondent stated that he left 
from the airport in Jerusalem to come to the United 
States. He testified that since Jordan relinquished 
authority over the West Bank in 1988, Israel and the 
Palestinian Authority now control the region. He as-
serted that he could not get a passport from the Pal-
estinian Authority because he had no identification 
or residency card. Respondent emphasized that he 
has never lived in or been to Jordan, and he has no 
family there. He indicated he has no home to go to in 
Jordan and that he would likely not be able to find 
work there to support himself given his age and 
health problems.
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Respondent reported that his health problems 
include high blood pressure, problems with his neck, 
and alcoholism. He stated that he has been drinking 
for 30 years and that when he drinks, he experiences 
blackouts where he will not remember what hap-
pened while he was intoxicated. Respondent admit-
ted he needs help. He asserted that he has been in 
jail for 18 months and has not had any alcohol dur-
ing that time. Respondent indicated that he has 
sought treatment while in jail and has attended Al-
coholics Anonymous (AA) meetings and consulted his 
Catholic priest for help and support. Respondent also 
testified to his belief that his family is willing to sup-
port him and that he can stay sober.

Respondent confirmed his entire criminal history 
on cross-examination. He was first arrested in 1971 
for trespassing. Respondent explained that he and 
his father had an argument, and his father told him 
to leave the house. When he did not leave the house, 
Respondent’s father had him arrested but subse-
quently dropped the charges. Respondent was then 
arrested and convicted for larceny on three separate 
occasions in August 1987, September 1987, and July 
1989. In October 1991 and in April 1992, Respondent 
was arrested and convicted on one felony conceal-
ment charge. He does not recall his sentence and on-
ly remembers taking something from a store without 
paying for it. He does not remember the name of the 
store, what he took, or when he left the store. In May 
1999, Respondent was again arrested for larceny and 
he believes the charges were dropped. In January 
2001, he was arrested and convicted for driving while 
under the influence of alcohol. In March 2003, Re-
spondent was charged with felony shoplifting, and he 
does not recall the circumstances of that arrest. In 
April 2004, he was charged with committing a hit-
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and-run and driving recklessly. Respondent indi-
cated he only remembered being involved in an acci-
dent but that he did not remember leaving the scene. 
However, he admitted that he had been drinking. In 
August 2005, Respondent was charged with felony 
concealment and convicted of misdemeanor conceal-
ment. He did not remember what had happened and 
only recalled going to court and getting convicted. Al-
though initially confusing these circumstances with 
his August 2005 arrest, Respondent explained that 
his 2007 arrest and third larceny offense charge re-
sulted from him pumping gas at a gas station and 
driving off without paying.

Respondent stated that when he was not in jail, 
he lived with his sister at her home. He claimed he is 
very close to his family and that he has never lived 
apart from them. Respondent noted that he was pre-
viously employed at Shoppers Food Warehouse and 
Safeway as produce clerks. He asserted that he has 
always had steady employment and paid his taxes. 
Respondent added on cross-examination that he has 
never accepted public benefits.

Respondent requested the Court to grant him 
cancellation of removal relief because he has no 
home to go to in Jordan or the West Bank. He added 
that he has been in the United States essentially his 
whole life and that he needs his family and friends to 
help him overcome his alcohol addiction.

B. Testimony of Respondent’s Mentor,
Ali Sharkawi

Mr. Ali Sharkawi testified under oath in support 
of Respondent’s application. He stated he is a United 
States citizen who is originally from Gaza. He noted 
that he is familiar with alcoholism as he himself has 
been a recovering alcoholic for 14 years. He indicated 
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that he spoke with Respondent three to four weeks 
ago at the jail for about twenty minutes though he 
did not conduct any sort of formal assessment of 
Respondent’s condition. Mr. Sharkawi asserted that 
looking at Respondent’s depression and sense of fear
reminded him of his own experience when he was 
drinking heavily. He told Respondent about the Al-
coholics Anonymous program experience and assured 
Respondent that he would do his best to help him out 
because so many people within the program had 
helped him. Mr. Sharkawi claimed that Respondent 
said he was willing to do anything to follow the pro-
gram.

Mr. Sharkawi agreed to help set up a program 
for Respondent. He explained to the Court that Alco-
holics Anonymous (AA) was a 12-step program where 
a participant sought to change everything about his 
or her life, avoid associating with friends who drink, 
and be involved with other AA people who have the 
same drinking problems. Mr. Sharkawi added that 
an AA program participant could not attend parties 
that serve alcohol or possess a driver’s license, which 
forced him or her to form support groups with other 
AA members for help in daily life. Participants also 
had to engage in a cleanup process, attend group 
meetings, and consult frequently with a sponsor. Mr. 
Sharkawi noted that he now sponsors other people 
who call him twice a week.

Mr. Sharkawi testified to his belief that Respon-
dent is committed to rehabilitation because Respon-
dent reminded him of himself when he was suffering 
from alcoholism. He indicated that he has spoken 
with Respondent’s sister and advised her on how to 
be involved in Respondent’s rehabilitation. Mr. 
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Sharkawi felt that his family is committed to helping 
Respondent overcome his addiction.

C. Testimony of Respondent’s Sister,
Khowla S. Issa

Respondent’s sister, Ms. Khowla S. Issa, testified 
that she and her whole family are United States citi-
zens with the exception of Respondent. She stated 
that she came to the United States in 1968. She indi-
cated that she has been employed by Kay Jewelers 
for 22 years.

Ms. Issa emphasized that Respondent’s deporta-
tion would be devastating for the entire family as 
they only have each other. She explained that the 
United States is the only country that Respondent 
has ever known, and he has never traveled outside 
the United States. She added that none of the family 
has ever traveled outside the United States except 
for her. She noted her family has no ties to any other 
countries.

Ms. Issa testified that she knows of Respondent’s 
drinking problem. She has spoken to Mr. Sharkawi 
and Dr. Mick Morbitzer, a psychiatrist who spe-
cializes in treating addictions, and both have com-
mitted themselves to helping Respondent. Mr. Shar-
kawi brought to light what the AA program was 
about and informed her about what the family could 
do to help. She stated that she has not been able to 
arrange for an alcohol assessment for Respondent 
because he has been moved so many times to differ-
ent jail houses, often without any prior notice. Ms. 
Issa noted that in addition to Mr. Sharkawi and Dr. 
Morbitzer, a Knights of Columbus parish priest 
would also commit to helping Respondent.
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Ms. Issa explained that when she and Respon-
dent came to the United States from the West Bank, 
they traveled on Jordanian passports because Jordan 
exerted control over the territory at the time. She 
emphasized that they are not Jordanian citizens and 
Respondent has never been to Jordan or traveled 
outside the United States.

Ms. Issa claimed that if Respondent was re-
moved, she would have a difficult time traveling 
abroad to visit him or support him given her own 
economic hardships in recent times. She noted that if 
Respondent was removed, he would not receive the 
support he needs. She believes that there would be 
no family or organization analogous to AA available 
abroad.

On cross-examination, Ms. Issa stated that Re-
spondent had lived with her for over twelve years. 
She does not recall when she first realized he had a 
drinking problem as she claimed she did not see him 
all the time because they both worked. She was 
aware of his arrests beginning from the 1990s. She 
recalled that whenever Respondent drank, he would 
become angry and isolate himself from family. She 
admitted that prior to Mr. Sharkawi and Dr. Mor-
bitzer, she did not seek help for Respondent because 
she did not know what was happening to him. On re-
direct, she explained that she had always suggested 
Respondent seek help but that she believed he was 
not ready to do so until now She added that he has 
been without alcohol since his detention and that she 
believes he is ready for rehabilitation, especially 
since he has filled out all the necessary AA paper-
work.
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D. Testimony of Respondent’s Sister-In-Law, Ca-
rolyn Salem

Respondent’s sister-in-law, Ms. Carolyn Salem, 
testified under oath that she has known Respondent 
since she was 17 years old. She has two children. She 
stated that Respondent is a good-hearted person who 
is close to his family. She believes that he is not to be 
faulted for his transgressions with the law because it 
was the drinking that led him to make several mis-
takes. She claimed that she trusts Respondent com-
pletely. She recalled that she and her husband used 
to own a store for 13 years, and they would often ask 
Respondent to come in and work. She testified that 
Respondent never stole anything from her store.

Ms. Salem explained that she was aware of Res-
pondent’s drinking problem though he rarely drank 
around family. She testified that she would be heart-
broken if he were deported. She has never traveled 
outside the United States and does not think she 
could afford going abroad to visit Respondent or sup-
porting him financially if he were removed.

She declared that she is prepared to do anything 
that is necessary to help Respondent overcome his 
drinking problem. Ms. Salem testified on cross-
examination that she had known for a while that 
Respondent had a drinking problem and had tried to 
encourage him to come to more family functions and 
stay around them. She believed, however, that it had 
to be Respondent’s decision to turn his life around. 
She testified on redirect that Respondent has recent-
ly opened up and admitted to her and family that he 
has a problem when they went to visit him in jail.

E. Documentary Evidence
The record contains the following documents: 

Respondent’s NTA, dated January 3, 2008 (Exhibit 
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1); Respondent’s conviction and referral order 
records (Group Exhibit 2); DHS Response Brief to 
Respondent’s Pre-Hearing Brief (Exhibit 3); Respon-
dent’s evidentiary submission filed January 29, 2009 
(Group Exhibit 4); Respondent’s Form EOIR-42A 
Application for Cancellation of Removal for Certain 
Permanent Residents and supporting documents 
(Exhibit 5); Respondent’s evidentiary submission 
filed April 24, 2009 (Group Exhibit 6); DHS’s sub-
mission on Respondent’s country of removal filed 
April 20, 2009 (Group Exhibit 7); Respondent’s Brief 
on the Applicability of Matter of Almanza-Arenas on 
Cancellation of Removal in this Matter (Exhibit 7); 
Respondent’s evidentiary submission filed May 5, 
2009 (Group Exhibit 8); Respondent’s Opposition to 
the Court’s Accepting the Government’s Late Filed 
Brief and In Support of Respondent’s Application for 
Cancellation of Removal and Statement that No 
claim to U.S. Citizenship Exists (Exhibit 8); DHS’s 
Opposition Reply Brief (Exhibit 9); transcript of 
hearing regarding Respondent’s third or subsequent 
offense of petit larceny (Tab A); and Respondent’s 
Form I-213 Record of Deportable/Inadmissible Alien.

Group Exhibit 4 contains Respondent’s birth cer-
tificate (Tab A); Respondent’s Jordanian passport 
(Tab B); speech of King Hussein of Jordan renounc-
ing claim to the West Bank (Tab C); Respondent’s so-
cial security earnings (Tab D); and letters in support 
of Respondent (Tab E).

Group Exhibit 6 contains Respondent’s family 
members’ immigration status documents (Tab F); 
Respondent’s parents’ death certificates (Tab G); 
Respondent’s selective service registration (Tab H); 
Respondent’s medical records (Tab I); evidence of 
Respondent’s attempts to get treatment while incar-
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cerated (Tab J); and additional letters in support of 
Respondent (Tab K).

Group Exhibit 7 contains copies of INA § 241(b) 
(Tab A) and In the Matter of Ahmed Taha, 2007 WL 
4699852 (BIA) (Tab B).

Group Exhibit 8 contains letters in support of 
Respondent; Dr. Morbitzer’s resume; and Respon-
dent’s updated social security earnings.

III. LEGAL ANALYSIS

DHS must prove removability by clear and con-
vincing evidence. See INA § 240(c)(3). The Court may 
cancel the removal of a legal permanent resident if 
the alien has been an LPR for five years or more and 
has been present in the United States in any status 
for seven years or more. See INA §§ 240A(a)(1); 
240A(a)(2). Both parties agree that Respondent has 
accrued the necessary time. Aliens convicted of ag-
gravated felonies are ineligible for cancellation of 
removal. See INA § 240A(a)(3).

In deciding whether to cancel an alien’s removal, 
the Court must weigh the favorable and unfavorable 
factors. See Matter of C-V-T-, 22 I&N Dec. 7 (BIA 
1998). Positive factors include the alien’s family ties 
in the United States, residency of long duration, evi-
dence of hardship to Respondent if he were removed; 
service in the Armed Forces; existence of property or 
business ties; existence of value and service to the 
community; proof of genuine rehabilitation; and evi-
dence attesting to Respondent’s good moral charac-
ter. See id. Negative factors include the nature and 
underlying circumstances of grounds of removability; 
additional significant violations of the INA; existence 
of a criminal record; and other evidence of bad
character or undesirability as a permanent resident 
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of the United States. See id. The Court may consider 
evidence of general conditions in the country of re-
moval. See Matter of D-, 20 I&N Dec. 915 (BIA 1994).

The Court must consider whether to grant relief 
based on the “totality of the circumstances.” See Mat-
ter of Sotelo, 23 I&N Dec. 201, 204 (BIA 2001). There 
is no requirement that Respondent show outstanding 
or unusual equities to be granted relief. See id. How-
ever, where Respondent has engaged in serious crim-
inal activity, he must present “additional offsetting 
favorable evidence.” See id. at 203. Even if Respon-
dent is statutorily eligible, the Court retains broad 
discretion to grant or deny relief. See id.

IV. DISCUSSION
A. Credibility And Corroboration
The Court finds the Respondent and his wit-

nesses credible. The Respondent was candid with the 
Court about his criminal history. In assessing the 
credibility of his testimony, the Court has taken into 
account not only his demeanor while testifying, but 
also the rationality, internal consistency, inherent 
persuasiveness of his testimony, and the manner in 
which Respondent’s testimony is consistent with oth-
er evidence in the record. See INA § 208(b)(1)(B)(iii); 
Matter of A-H-, 23 I&N Dec. 774, 786-86 (A.G. 2005).

B. Respondent’s Removability
Respondent is charged with removability under 

INA § 237(a)(2)(A)(ii) and (iii) for being convicted of 
two crimes involving moral turpitude not arising out 
of a single scheme of criminal misconduct and an ag-
gravated felony that is a theft offense defined under 
INA § 101(a)(43)(G), respectively.
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1. Removability Under INA § 237(A)(2)(A)(iii)
INA § 101(a)(43)(G) defines as an aggravated

felony any “theft offense (including receipt of stolen 
property) or burglary offense for which the term of 
imprisonment is at least one year.” INA 
§ 101(a)(43)(G). Respondent’s relevant conviction is 
his 2007 conviction for Petit Larceny - Third or Sub-
sequent Offense in violation of Va. Code §§ 18.2-104 
and 18.2-96. Because Va. Code § 18.2-104 represents 
only a sentence enhancement statute, the relevant 
statute is Va. Code § 18.2-96.

a. The Statute Of Conviction Is Divisible
Va. Code § 18.2-96 defines Petit larceny as “lar-

ceny from the person of another” where the value of 
money or goods stolen is more than $5 or “simple lar-
ceny not from the person of another” where the value 
of the goods stolen is less than $200. Under Fourth 
Circuit law, a theft offense under INA § 101(a)(43)(G) 
must include five elements: (1) a taking; (2) of prop-
erty; (3) from its owner, (4) without consent; (5) with 
the intent to deprive the owner of his property per-
manently. See Soliman v. Gonzales, 419 F.3d 276 
(4th Cir. 2005). Under Virginia law, larceny is de-
fined as “the wrongful or fraudulent taking of per-
sonal goods” belonging to another person. See Foster 
v. Commonwealth, 606 S.E.2d 902 (2006). Unlike in 
most states, Virginia considers larceny to include 
forms of embezzlement, false pretenses, and uttering 
a bad check. See id A fraudulent taking would consti-
tute larceny under Virginia law, and could lead to a 
successful prosecution under Va. § 18.2-96. However, 
the same fraudulent taking would not be a “theft of-
fense” under Soliman.
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b. DHS Did Not Establish That Respon-
dent Was Convicted Of Theft Offense

Because the statute is divisible, the Court may 
look at the records of conviction, including charging 
documents, jury instructions, conviction report, and 
sentencing reports, to determine whether the
respondent was convicted under a portion of the sta-
tute that constitutes a theft offense. DRS bears the 
burden of establishing that Respondent is removable 
as charged under INA § 237(a)(2)(A)(iii). See INA 
§ 240(c)(3).

The conviction records submitted in this case es-
tablish the bare fact of conviction. There is no evi-
dence of the facts of Respondent’s offense. According-
ly, DHS is unable to demonstrate that Respondent’s 
conviction is for a theft offense under Soliman. Con-
sequently, DHS cannot sustain the charge of
removability under INA § 237(a)(2)(A)(iii) by clear 
and convincing evidence. Because DHS did not meet 
its burden of proof, Respondent is not subject to re-
moval under INA § 237(a)(2)(A)(iii).

2. Removability Under INA § 237(a)(2)(A)(ii)
Aliens are removable when convicted of acts that 

constitute the essential elements of a crime involving 
moral turpitude. INA § 212(a)(2)(A)(i)(I). Crimes in-
volving moral turpitude involve conduct that is “in-
herently base, vile, depraved, and contrary to the ac-
cepted rules of morality and the duties owed between 
persons or to society in general.” Matter of Ajami, 
22 I&N Dec. 949 (BIA 1999). Generally, a critical 
element includes some sort of culpable mental state, 
usually involving intentional or reckless behavior. 
Id.

On January 29, 2009, Respondent filed a motion 
to dismiss the aggravated felony charge of removabil-
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ity and in that motion, Respondent conceded that he 
is removable under INA § 237(a)(2)(A)(ii) as an alien 
convicted of two crimes involving moral turpitude. 
Thus, the Court finds that this charge of removabili-
ty has been sustained by clear and convincing evi-
dence.

C. Statutory Eligibility For Cancellation
Of Removal

To obtain cancellation of removal, removable 
LPRs must establish that they (1) have been LPRs 
for not less than five years, (2) have resided in the 
United States continuously for seven years after hav-
ing been admitted in any status, and (3) have not 
been convicted of any aggravated felony. INA 
§ 240A(a)(1)-(3). Aggravated felonies include theft of-
fenses or burglary offenses for which the term of im-
prisonment of at least one year was imposed, as de-
fined in INA § 101(a)(43)(G). Respondent’s applica-
tion for cancellation of removal is subject to the pro-
visions of the REAL ID Act of 2005, which places the 
burden of proof on the Respondent to show he “satis-
fies the applicable eligibility requirements” for relief 
from removal. See INA § 240(c)(4)(A)(i).

Respondent is not statutorily eligible for cancel-
lation because he fails to prove that he was not con-
victed of an aggravated felony. DHS previously failed 
to sustain its charge that Respondent was removable 
under INA § 237(a)(2)(A)(iii) because it could not es-
tablish that his petit larceny and concealment con-
victions under Va. Code § 18.2-96 and § 18.2-103, re-
spectively, were considered theft offenses as defined 
under INA § 101(a)(43)(G). However, Respondent 
now seeks cancellation of removal relief, and the 
burden of proof shifts to him to show that his convic-
tions under the Virginia statutes were not theft of-
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fenses defined by INA § 101(a)(43)(G) as aggravated 
felonies. INA § 240(c)(4)(A)(i); INA § 240A(b)(1)(C); 
see Matter of Almanza-Arenas 24 I&N Dec. 771, 774 
(BIA 2009).1

The Virginia statutes under which Respondent 
was convicted consider fraud to be a form of larceny 
though INA § 101(a)(43)(G) does not designate fraud 
as a type of theft offense considered to be an aggra-
vated felony. Without more evidence, however, con-
victions under either Va. Code § 18.2-96 or § 18.2-103 
could be theft offenses. See Soliman, 419 F.3d at 282.

Respondent barely recalls the circumstances of 
his convictions and has produced no evidence to show 
they involved fraud and not theft. Additionally, Re-
spondent’s testimony and the sentencing transcripts 
indicate that his 2007 Petit Larceny  Third or Sub-
sequent Offense resulted from him stealing $23.01 
worth of gasoline from the Signal Hill Sonoco gas 
station. See Tab A. The plea colloquy and his testi-
mony demonstrate that Respondent pumped gasoline 
into his vehicle and drove off without paying. Id. The 
evidence does not show that this theft was commit-
ted through fraud or false representation.

The Court notes that the fact that Respondent 
entered an Alford plea is irrelevant to his application 
for cancellation of removal. The Court is not required 
to look to the circumstances behind the plea, and the 
state court found Respondent guilty. Without more 
evidence to the contrary, the Court concludes that 
Respondent has failed to meet his burden of estab-

                                           
1 Although Matter of Almanza-Arenas dealt with crimes involv-
ing moral turpitude, it is the opinion of the Court that the rea-
soning in that case is persuasive in the aggravated felony con-
text as well.
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lishing that he has not been convicted of an aggra-
vated felony and is therefore statutorily ineligible for 
cancellation of removal relief. See INA § 240A(a)(3).

D. Country of Removal
Because the Court will order Respondent re-

moved, it must consider to which country removal 
would be appropriate. In the Notice to Appear, DHS 
alleged that Respondent is a national and citizen of 
Jordan. Respondent denied that allegation. When 
Respondent declined to designate a country of re-
moval, DHS designated Jordan.

Respondent testified that he lived his entire life 
before coming to the United States in the West Bank, 
a territory currently occupied by Israel. He also testi-
fied that although he used a Jordanian travel docu-
ment, he is not, and has never been, a citizen of Jor-
dan. He left from Jerusalem when he traveled to the 
United States. Because there is no indication that 
Israel considers Respondent a citizen, he is stateless.

Because Respondent left from Israel when he 
traveled to the United States, the Court will order 
him removed to that country. See INA 
§ 241(b)(2(E)(i) (listing countries to which stateless 
persons may be removed).

Accordingly, after a careful review of the record, 
the Court enters the following order:

ORDER
It Is Ordered that: Respondent’s applica-

tion for cancellation of 
removal, pursuant to 
INA § 240A(a), be DE-
NIED.

It Is Further Ordered Respondent be 
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that: REMOVED to Israel.

8/12/09 /s/ Wayne R. Iskra 
Date Wayne R. Iskra

United States Immigra-
tion Judge




