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QUESTION PRESENTED FOR REVIEW 
 
 
Whether, under the Class Action Fairness Act 

(“CAFA”), 28 U.S.C. § 1332(d), in removing a case to 
federal court a defendant must prove the amount in 
controversy to a “legal certainty” just because the 
complaint pleads that the statutory $5,000,000 
threshold cannot be met. 
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REPLY TO OPPOSITION TO PETITION FOR 
WRIT OF CERTIORARI 

U.S. Vision, Inc. and USV Optical, Inc. 
(collectively “USV”) submit this Reply Brief to 
address new points raised in the Opposition to 
Petition for Writ of Certiorari (“Opp.”) filed by 
Respondent Debra Johnson (“Respondent” or 
“Johnson”).  Sup.Ct.R. 15.6.   

   
Johnson claims there are “minor variations” in 

the burdens of proof circuit courts apply to 
defendants that remove cases under the Class Action 
Fairness Act (“CAFA”), 28 U.S.C. § 1332(d), when a 
plaintiff pleads the amount in controversy is under 
CAFA’s jurisdictional limit.  This could not be 
further from the truth.  There is a clear five-way 
split among the circuit courts of appeals: (1) the 
Ninth Circuit applies a legal certainty burden to a 
removing defendant; (2) the Eighth Circuit applies a 
preponderance of the evidence burden to a removing 
defendant; (3) the Seventh Circuit applies a 
plausibility burden to the removing defendant and 
prohibits a plaintiff from even pleading an amount 
in controversy; (4) the Fourth and Sixth Circuits 
apply a “more likely than not” burden to the 
removing defendant; and (5) the Third Circuit 
applies a legal certainty burden to the removing 
defendant, which if not satisfied, precludes the 
plaintiff from recovering more than $5,000,000.   

 
Johnson also contends the question presented by 

USV’s Petition for Writ of Certiorari (“Petition”) is 
not worthy of review because a defendant may 
remove a case under CAFA at any time.  This 
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argument is irrelevant.  Regardless of when a 
defendant removes, the same burden of proof should 
apply in every jurisdiction.  Moreover, Congress 
recently amended CAFA to require removal within 
one year in most cases.  Absent a clear burden of 
proof, the gamesmanship CAFA was designed to 
eliminate will continue.   

 
Johnson’s discussion of the quality of USV’s 

evidence is irrelevant to whether this Petition is 
worthy of review.  Moreover, the “improper 
assumptions” Johnson claims USV used in 
establishing the amount in controversy arise directly 
from specific factual allegations in Johnson’s 
Complaint. 

REASONS FOR GRANTING THE PETITION 

1. There Is A Clear Split In The Circuits 
Regarding The Burden Of Proof for CAFA 
Removals. 

If a plaintiff alleges her complaint places less 
than $5,000,000 in controversy, the Ninth Circuit 
requires a defendant seeking removal to prove to a 
“legal certainty” that the plaintiff’s complaint places 
more than $5,000,000 in controversy.  Lowdermilk v. 
U.S. Nat’l Ass’n, 479 F.3d 994 (9th Cir. 2007).  Legal 
certainty is more demanding than the 
preponderance of the evidence standard, but less 
than absolute certainty.  Id. at 1005; Nelson v. 
Keefer, 451 F.2d 289, 293 (3d Cir. 1971). 

 
Johnson argues the legal certainty standard 

“does not [] substantial[ly] conflict” with the burden 
applied by the other circuit courts of appeals.  Opp. 
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at 4.  That is false.  The Third, Fourth, Sixth, 
Seventh, and Eighth Circuits apply different 
burdens of proof for CAFA removal.  See, e.g., 
Morgan v. Gay, 471 F.3d 469 (3d Cir. 2006); Strawn 
v. AT&T Mobility LLC, 530 F.3d 293 (4th Cir. 2008); 
Smith v. Nationwide Property and Casualty 
Insurance Company, 505 F.3d 401 (6th Cir. 2007); 
Back Doctors Ltd., v. Metropolitan Property and 
Casualty Insurance Company, 637 F.3d 827 (7th Cir. 
2011); and Bell v. The Hershey Company, 557 F.3d 
953 (8th Cir. 2009).  These cases show that like cases 
will not be treated alike by the circuit courts of 
appeals. 

 
For example, Johnson claims that, because the 

Eighth Circuit in Bell v. The Hershey Company treated 
a complaint stating the amount in controversy was 
less than $5,000,000 as if no such allegation was 
included, there is no conflict between that Circuit 
and the Ninth.  Opp. at 10.  However, these Circuits 
are in direct conflict.  Compare Lowdermilk, 479 
F.3d at 1000 (“where the plaintiff has pled an 
amount in controversy less than $5,000,000, the 
party seeking removal must prove with legal 
certainty that CAFA’s jurisdictional amount is met”), 
with Bell, 557 F.3d at 958 (“Requiring [defendants] 
to establish jurisdictional facts by a ‘legal certainty’ 
would force us to depart from our non CAFA 
precedent where we have only required a removing 
party to establish jurisdictional facts by a 
preponderance of the evidence.... There would 
appear to be no logical reason why we should 
demand more from a CAFA defendant.”).   
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Johnson argues the Seventh Circuit’s test 
likewise presents no conflict.  Opp. at 7.  But she 
ignores that in the Seventh Circuit, an allegation of 
the amount in controversy has no legal consequence.  
See Back Doctors Ltd., 637 F.3d at 830 (“the 
defendant as proponent of federal jurisdiction is 
entitled to present its own estimate of the stakes; it 
is not bound by the plaintiff’s estimate”); Blomberg 
v. Serv. Corp. Int’l, 639 F.3d 761, 764 (7th Cir. 2011) 
(“Once the proponent of federal jurisdiction has 
explained plausibly how the stakes exceed 
$5,000,000, the case belongs in federal court,” after 
which the burden shifts to plaintiff to demonstrate it 
is legally impossible for her to recover that much).  
The Seventh Circuit’s “plausibility” burden of proof 
is far lower than the Ninth Circuit’s “legal certainty” 
burden.   

 
Johnson then argues that, because the Sixth 

Circuit, in Smith v. Nationwide Property and 
Casualty Ins. Company, cited to the Ninth Circuit’s 
decision in Lowdermilk, the burden of proof on 
removal is the same.  Opp. at 8.  Yet, the Sixth 
Circuit holds that, even though the plaintiff is the 
master of her complaint, a disclaimer which purports 
to limit the amount in controversy “does not preclude 
a defendant from removing the matter to federal 
court upon a demonstration that damages are ‘more 
likely than not’” in excess of the jurisdictional 
minimum.  Smith, 505 F.3d at 407. 1   Proving 

                                              
1 Accord Hubbard v. Electronic Arts, Inc., 2011 U.S. 
Dist. LEXIS 77859, *8 n.6 (E.D. Tenn. July 18, 
2011). 
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something is “more likely than not” is far easier than 
proving it to a “legal certainty.” 

 
Johnson also claims that, like the Ninth Circuit, 

the Third Circuit “applied the legal certainty 
standard.”  Opp. at 7.  However, she ignores that the 
two circuit courts differ in one very significant 
respect.  While the Third Circuit requires the 
defendant to demonstrate the amount in controversy 
to a “legal certainty” when a plaintiff pleads the 
amount in controversy is less than $5,000,000, 
unlike the Ninth Circuit, the Third Circuit precludes 
a plaintiff who limits her damages from later 
seeking an award over $5,000,000.  See Morgan v. 
Gay, 471 F.3d at 477-478.  In the Ninth Circuit, for 
plaintiffs, it is a win-win because they may disregard 
having pled around CAFA when it comes time to ask 
for damages.   

 
Finally, Johnson argues the Ninth Circuit’s test 

is consistent with the “legal certainty” standard set 
forth by this Court in St. Paul Mercury Indem. Co. v. 
Red Cab Co., 303 U.S. 283 (1938).  Opp. at 6.  Not so, 
as Justice O’Scannlain noted in his specially 
concurring opinion in Guglielmino v. McKee Foods 
Corp., 506 F.3d 696, 701-703 (9th Cir. 2007): 

 
I find myself in respectful disagreement with our 
holding in Lowdermilk, ... that, at least in the 
context of the Class Action Fairness Act 
(“CAFA”) and perhaps beyond, when a plaintiff 
alleges a specific amount in controversy less than 
the jurisdictional threshold, a removing 
defendant must prove to a ‘legal certainty’ that 
the threshold is not exceeded.  In my view, this 
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test --which inverts the ‘legal certainty’ test of St. 
Paul Mercury, 303 U.S. at 288-89, by placing 
such burden on the party seeking to assert rather 
than defeat federal jurisdiction -- places too high 
a barrier in the path of defendants seeking to 
remove a case which it believes belongs in federal 
court. 
 

In fact, in direct contrast to the Ninth Circuit, the 
Fourth, Sixth and Seventh Circuits apply the legal 
certainty standard to the plaintiff on remand, and 
not to the defendant on removal.  See, e.g., Lanier v. 
Norfolk S. Corp., 256 Fed. Appx. 629, 631 (4th Cir. 
2007) (after it appears that CAFA’s jurisdictional 
minimum is met, to divest the federal court of 
jurisdiction the plaintiff must establish “to a legal 
certainty that [he or she] cannot recover the 
jurisdictional amount”); Freeman v. Blue Ridge 
Paper Prods., 551 F.3d 405, 409 (6th Cir. 2008) 
(same); Back Doctors Ltd., 637 F.3d at 830 (“[T]he 
estimate of the dispute’s stakes advanced by the 
proponent of federal jurisdiction controls unless a 
recovery that large is legally impossible.”). 
 

The split among the circuits is undeniable, 
making this case worthy of certiorari.2   
                                              
2 See 170A Coquillette, Daniel R., et al., MOORE’S 

FEDERAL PRACTICE, Part IV, The Complete CAFA: 
Analysis and Developments Under the Class Action 
Fairness Act of 2005, ¶ C(5) “Conflict in Courts” (3d 
ed. 2011) (discussing the difference between the 
Ninth Circuit’s burden of proof and the burden of 
proof utilized in all of the other circuit courts, noting 
“[t]he question whether CAFA’s amount in 
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2. The Timing Of Removal Under CAFA Has No 
Bearing On The Issues Presented By USV’s 
Petition. 

Johnson argues USV’s Petition “does not present 
an important question warranting this Court’s 
review” because a defendant may remove under 
CAFA more than a year after the complaint is filed. 
Opp. at 10.  However, Congress recently amended 
CAFA.  See “Federal Courts Jurisdiction and Venue 
Clarification Act of 2011” (PL 112-63, December 2, 
2011) Available from: Thomas (Library of Congress), 
http://thomas.loc.gov; Accessed: Dec. 10, 2011.  As of 
January 7, 2012, a defendant may not remove a case 
that has been pending for more than a year unless 
“the district court finds that the plaintiff has acted 
in bad faith in order to prevent a defendant from 
removing the action.”  Id. Tit. I, Sec. 103(b), (d). 

 
Notwithstanding, Johnson’s “timing” argument 

fails because it ignores that CAFA is a national 
statute, to be applied equally in all circuits, 
regardless of the jurisdiction in which the defendant 
is sued.  The time frame within which a defendant 
may remove in no way affects the burden of proof the 
removal court may apply. 

 

                                                                                             
controversy exceeds the statutory minimum has 
been litigated frequently.  It is clear that a removing 
defendant bears the burden of establishing the 
amount in controversy. However, the courts differ in 
approaching how a removing defendant may 
discharge that burden.”) (emphasis added). 
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Additionally, the timing of removal under CAFA 
does not change that a defendant “must” remove as 
soon as the defendant “may” remove.  See, e.g., 
Banta v. American Medical Response, Inc., 2011 U.S. 
Dist. LEXIS 77558 (C.D. Cal. July 15, 2011) (finding 
a defendant who delayed removing the case for three 
years because it took that long to obtain evidence 
regarding the amount in controversy could not 
remove because, “under Ninth Circuit case law, if a 
defendant may remove the case ... within 30 days of 
receipt of the pleading, then the defendant must 
remove the action or be procedurally barred from 
removing the case”).  Therefore, Johnson’s argument 
that “a slight delay in removing a case is an 
insignificant burden,” overlooks that any such delay 
may waive the only opportunity a defendant has to 
remove the action. 

 
Nor does the time frame within which a 

defendant may remove a case to federal court reduce 
the potential for gamesmanship by plaintiffs as 
Johnson suggests.  Opp. at 10.  Rather, the opposite 
is true.  In this case, while Johnson conclusorily 
alleged less than $5,000,000 was in controversy, Pet. 
App. 100-101 (Complaint ¶ 8), she simultaneously 
broadly alleged USV committed regular and 
systematic violations: 

 
 “Defendants routinely and systematically 

required employees to report to work fifteen to 
thirty minutes before their scheduled shift or 
to stay at work fifteen to thirty minutes after 
their scheduled shift in order to complete all 
tasks necessary to open and close the stores,” 
Pet. App. 114 (Complaint ¶ 49); 
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 “Defendants had and continues to have a 
company-wide policy of prohibiting Class 
members from taking statutory meal periods,” 
Pet. App. 120 (Complaint ¶ 57); 

 “Defendants prevented Plaintiff and the Class 
Members from taking any meaningful rest 
breaks,” Pet. App. 124 (Complaint ¶ 70); and 

 “Plaintiff and those class members no longer 
employed by Defendants (Subclass A) are 
entitled to a waiting time penalty equal to not 
less than 30 days’ wages,” Pet. App. 129-130 
(Complaint ¶ 94). 

 
In light of these expansive allegations, USV had 

thirty days, and no more, to remove Johnson’s 
Complaint.  But once it removed, the Ninth Circuit 
found it could not meet the near impossible “legal 
certainty” test, thus ending any chance of federal 
court jurisdiction under CAFA.     

3. Johnson’s Counterstatement Of The Case 
Misrepresents The Quality Of USV’s 
Evidence. 

Johnson’s remaining argument does not address 
whether certiorari review by this Court should be 
granted.  See Sup.Ct.R. 10.  Whether “the Ninth 
Circuit’s decision was correct” is irrelevant to 
whether the question presented by USV’s Petition is 
worthy of review.  Id.; Opp. at 11-13.   

 
But, even if such argument was relevant, 

Johnson’s contention regarding the appropriateness 
of the additional evidence required by the Ninth 
Circuit for USV to sustain its jurisdictional burden 
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demonstrates just how different the result would 
have been had USV been sued in another circuit.  
Compare Opp. at 12 (listing all of the data the Ninth 
Circuit would have USV submit to demonstrate the 
amount in controversy was met), with ABM Security 
Services v. Davis, 646 F.3d 475, 477-79 (7th Cir. 
2011) (by requiring the defendant to refine its 
calculation of the amount in controversy and submit 
data regarding “the number of weeks worked by 
members of the putative class” and “the precise 
number of days worked by the putative class 
members” less vacation or sick days, the district 
court went too far).   

 
Likewise, Johnson’s assertion the Ninth Circuit’s 

remand order was appropriate because USV made 
improper assumptions when establishing the 
amount placed into controversy ignores that these 
purported assumptions were based on factually 
specific allegations in Johnson’s Complaint.  Opp. at 
3, 12.  For example, Johnson argues USV improperly 
assumed: 

 
 Every class member worked off the clock on 

each and every work day.  Opp. at 3.  That is 
what Johnson alleged.  See Pet. App. 114 
(Complaint ¶ 49). 

 Every class member missed both a meal 
period and rest break on each and every 
workday.  Opp. at 3.  That is what Johnson 
alleged.  Pet. App. 120, 124 (Complaint ¶¶ 57, 
70). 

 Every class member who was terminated 
would be entitled to the maximum 30-day 



 
 
 

- 11 - 

 

waiting time penalty.  Opp. at 3-4.  That is 
what Johnson alleged.  Pet. App. 129-130 
(Complaint ¶ 94). 

 
It is beyond cavil that, for purposes of removal, a 
defendant may assume the allegations in the 
plaintiff’s complaint to be true.  See St. Paul 
Mercury Indem. Co., 303 U.S. at 296 (1938); Horton 
v. Liberty Mut. Ins. Co., 367 U.S. 348, 354 (1961). 

 
Johnson also argues the Ninth Circuit was 

correct in requiring USV to rely on its business 
records to calculate the amount in controversy, 
rather than the allegations of her Complaint.  Opp. 
at 4.  But in an unashamed demonstration of the 
gamesmanship CAFA was supposed to end, Johnson 
made it impossible for USV to meet the “legal 
certainty” test by alleging USV’s time records were 
inaccurate.  See Pet. App. 114 (Complaint ¶ 49) 
(“Defendants required employees to clock out at their 
scheduled shift end time, resulting in employees 
engaging in uncompensated, off-the-clock work”); 
Pet. App.120 (Complaint ¶ 59) (“Defendants also had 
a companywide policy of requiring employees to log 
out of the timekeeping system during ‘on duty’ meal 
periods, but still make themselves available to 
customers”).   

 
Equally far-fetched is Johnson’s contention the 

Ninth Circuit correctly ruled that, once a plaintiff 
conclusorily pleads an amount in controversy less 
than $5,000,000, “a defendant cannot prove 
jurisdiction by simply extrapolating from the 
allegations of the complaint.”  Opp. at 6.  Johnson’s 
argument – and the Ninth Circuit’s rule – reverses 
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this Court’s interpretation of the significance of 
pleadings.  It elevates a plaintiff’s conclusory 
jurisdictional allegations to a near-impregnable 
fortress whose walls only can be breached if the 
contrary evidence meets the near-impossible “legal 
certainty” test.  But see Ashcroft v. Iqbal, 129 S. Ct. 
1937 (2009) (bare legal conclusions stated in a 
complaint have no relevance and are to be 
disregarded); Bell Atlantic Corp. v. Twombly, 550 
U.S. 544 (2007) (same).   

CONCLUSION 

There is a clear split among the circuit courts of 
appeals on the important legal issue posed by this 
case: a defendant’s burden of proof on removal under 
CAFA when a plaintiff alleges less than $5,000,000 
is in controversy.  As such, this case presents a 
unique opportunity, which may not occur again for 
years to come, for this Court to provide uniformity 
with respect to a jurisdictional determination under 
CAFA that affects thousands of litigants each year.  
Therefore, USV respectfully submits that the 
Petition for Writ of Certiorari should be granted.   

Respectfully Submitted, 

 Julie A. Dunne 
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 Denise M. Visconti 
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