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ARGUMENT 

 In its opposition, the State misstates the theory 
of Petitioner’s First Amendment claims, then offers 
three basic points to argue that the majority opinion 
below does not present the question Petitioner has 
brought before this court. First, it suggests that the 
majority opinion’s stated Standard of Review is 
merely “boilerplate” and did not affect the majority’s 
consideration of Petitioner’s First Amendment claims. 
Second, the State claims that the court below never 
said that Petitioner had or failed to meet the burden 
of proving the unconstitutionality of the challenged 
speech restrictions. Third, the State contends that all 
twenty-two of the cases Petitioner cited to demon-
strate the split in opinion among lower courts actual-
ly apply the same basic principles. The first two of 
these representations are demonstrably incorrect and 
the third simply confirms the confusion surrounding 
the Petitioner’s question presented. 

 1. The State severely misrepresented Petition-
er’s position when it asserted that Petitioner had 
argued at the state level “that so long as a profession 
is performed using speech – oral or written – the 
State has little if any ability to regulate it.” Opp. 6. To 
the contrary, at every point in this litigation Petition-
er has stressed that the relief it seeks would elimi-
nate the challenged law’s constitutional deficiencies – 
specifically, the unjustified criminalization of truth-
ful, nonmisleading speech – without disturbing the 
vast majority of Missouri’s real estate licensing 
scheme. See Pet. App. 29 n.7 (dissenting opinion); 



2 

Reply Brief of Appellant at 1-2, Kansas City Premier 
Apartments, Inc., v. Missouri Real Estate Comm’n, 
344 S.W.3d 160 (Mo. banc 2011) (No. 91125), 2011 WL 
1786958.  

 2. The standard of review the Missouri Su-
preme Court adopted was not mere “boilerplate.” The 
appropriate standard of review for First Amendment 
challenges was sharply contested in the briefs the 
parties submitted to the Missouri Supreme Court. In 
its opening brief, Petitioner explained that while a 
statute might enjoy a presumption of constitutionali-
ty in many contexts, such a presumption could not be 
applied where a party was challenging restrictions on 
speech protected by the First Amendment. Petitioner 
cited U.S. v. Playboy Entertainment Group, Inc., 529 
U.S. 803, 816 (2000), to establish that where a law 
imposes such a restriction, the government must bear 
the burden of justifying that restriction. See Appel-
lant’s Brief at 13, Kansas City Premier Apartments, 
Inc., v. Missouri Real Estate Comm’n, 344 S.W.3d 160 
(Mo. banc 2011) (No. 91125), 2011 WL 1035718. The 
State countered by arguing that Playboy Entertain-
ment Group only addressed the government’s burden 
of proof at trial, and accusing Petitioner of attempting 
“to avoid Missouri’s longstanding rule that statutes 
enjoy a presumption of validity on appeal.” Brief for 
Defendant-Respondent at 7, Kansas City Premier 
Apartments, Inc., v. Missouri Real Estate Comm’n, 
344 S.W.3d 160 (Mo. banc 2011) (No. 91125), 2011 WL 
1573766. The State argued instead that it had no 
obligation to justify its speech restrictions and that 
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under Missouri law Petitioner could only prevail by 
proving that the challenged statute “clearly and 
undoubtedly contravenes the constitution and plainly 
and palpably affronts fundamental law embodied in 
the constitution.” Id. at 6. (citation omitted). In its 
reply brief, Petitioner cited an additional nine of this 
Court’s cases,1 all of which make clear that regardless 
of the court considering a First Amendment chal-
lenge, the Government bears the burden of justifying 
its restrictions on speech. See Reply Brief of Appellant 
at 2-3, Kansas City Premier Apartments, Inc., v. 
Missouri Real Estate Comm’n, 344 S.W.3d 160 (Mo. 
banc 2011) (No. 91125), 2011 WL 1786958. 

 The majority opinion below adopted the State’s 
reasoning, disregarding this Court’s precedents 
regarding the appropriate standard of review for free 
speech claims under the First Amendment. The 
majority announced instead that it would presume 
the statute’s validity and that Petitioner must bear 
“the burden of proving the act clearly and undoubted-
ly violates the constitution.” Pet. App. 8-9. It then 
immediately began discussing Petitioner’s First 

 
 1 Thompson v. Western States Med. Ctr., 535 U.S. 357 
(2002); Greater New Orleans Broadcasting Assn., Inc. v. U.S., 
527 U.S. 173 (1999); Reno v. ACLU, 521 U.S. 844 (1997); 
Edenfield v. Fane, 507 U.S. 761 (1993); Bd. of Trustees of State 
Univ. of N.Y. v. Fox, 492 U.S. 469 (1990); Zauderer v. Office of 
Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626 
(1985); Bolger v. Youngs Drug Products Corp., 463 U.S. 60 
(1983); Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 
503 (1969). 
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Amendment claims. The majority never addressed 
Petitioner’s argument that the challenged speech 
restrictions warrant strict scrutiny,2 stating instead 
that “the information KCPA displays as part of its 
real estate activities is commercial speech.” Even 
though the majority opinion claimed to apply the test 
this Court articulated in Central Hudson Gas & Elec. 
Corp. v. Pub. Serv. Comm’n of New York, 447 U.S. 557 
(1980), it blatantly ignored this Court’s more recent 
cases applying that test, which require the Govern-
ment to present evidence that the harms it recites are 
real, rather than speculative, and that the speech 
restriction at issue will in fact alleviate those harms 
to a material degree. See, e.g., Ibanez v. Florida Dep’t 
of Bus. & Prof ’l Regulation, Bd. of Accountancy, 512 

 
 2 Contrary to the State’s claim that “Petitioner . . . endorses 
the use of Central Hudson,” Opp. at 9, Petitioner has always 
contended that the challenged speech restrictions are content-
based and warrant strict scrutiny. See Appellant’s Brief at 25-29, 
Kansas City Premier Apartments, Inc., v. Missouri Real Estate 
Comm’n, 344 S.W.3d 160 (Mo. banc 2011) (No. 91125), 2011 WL 
1035718; see also Petition at 5 n.2. This Court can resolve the 
question presented – whether courts may presume the constitu-
tionality of laws that restrict protected speech and require the 
party whose speech is being restricted to prove that the law 
“clearly and undoubtedly violates the constitution” – without 
deciding whether the Missouri Supreme Court should apply 
strict scrutiny or intermediate scrutiny on remand. However, 
Petitioner notes that the Petition in Locke v. Shore, 634 F.3d 
1185 (11th Cir. 2011), petition for writ of certiorari pending 
(Supreme Ct. docket no. 11-348), has asked this Court to deter-
mine the proper level of judicial scrutiny when occupational 
licensing statutes restrict speech; the Court may wish to consol-
idate these cases for the purpose of considering that question. 
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U.S. 136, 143 (1994); Edenfield v. Fane, 507 U.S. 761, 
771 (1993); Zauderer v. Office of Disciplinary Counsel 
of Supreme Court of Ohio, 471 U.S. 626, 646 (1985). 
Instead, the majority accepted at face value the 
State’s arguments regarding the purpose and necessi-
ty of the challenged speech restrictions; the court did 
not require the State to present any empirical or 
anecdotal evidence in support of its assertions.3 
Reaching its conclusion, the majority plainly stated 
that it was ruling in favor of the State because Peti-
tioner “failed to demonstrate that the challenged 
provisions are unconstitutional.”4 Pet. App. 21. Thus, 
the majority delivered just the sort of opinion for 
which the State had argued – one that disregarded 

 
 3 Even before this Court, the State persists in arguing that 
the validity of its speech restrictions should be assumed unless 
Petitioner puts on evidence to the contrary. In its opposition, the 
State concludes that “it seems obvious” that the government has 
a substantial interest in protecting the public from fraud and 
incompetence among those sharing information about real 
estate, and “it seems apparent” that the general licensing 
scheme serves that interest. See Opp. 9-10. But the State is 
unable to indicate any evidence in the record to suggest (1) that 
this is a real problem that warrants the restriction of truthful, 
nonmisleading speech, (2) that such a restriction directly 
addresses the government’s asserted interest, see Pet. App. 34-
35, or (3) that the government’s asserted interest could not 
adequately be addressed by a less restrictive alternative. See 
Pet. App. 36. This is the sort of evidence this Court has said is 
required to justify the restriction of protected speech. 
 4 Compare this statement with the State’s claim that the 
majority opinion never said that Petitioner had or failed to meet 
a burden of proving the speech restrictions unconstitutional. 
Opp. 7-8. 
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this Court’s precedents by presuming the constitu-
tionality of speech restrictions and relieving the 
government of any obligation to prove that those 
speech restrictions comply with the First Amend-
ment.5 

 3. Insofar as this Court’s First Amendment 
precedents disallow a presumption that speech re-
strictions are constitutional and require the govern-
ment to present evidence that such restrictions are 
justified, the Petition cited eleven examples of lower 
courts that have adhered to those precedents and 
eleven examples of lower courts, including the Mis-
souri Supreme Court in the instant case, that have 
departed from those precedents. In its opposition, the 
State boldly asserted that there is no disagreement 
among these courts and that they all apply the same 
principles, just to different facts (Opp. 11) – but the 
State never identified what these common principles 

 
 5 Although the State implied that the majority’s standard of 
review did not impact its analysis of Petitioner’s First Amend-
ment claims, the two judges writing in dissent disprove the 
State’s contention. The dissent noted the factual similarities 
between the instant case and this Court’s recent decision in 
Sorrell v. IMS Health, 131 S.Ct. 2653 (2011), and applied the 
Central Hudson test in light of more recent precedents such as 
Edenfield. See Pet. App. 32-37. Because the dissent did not 
presume the constitutionality of the speech restrictions and 
required the State to prove that the restrictions were justified, 
the dissent correctly concluded that the State had not offered 
any evidence of the sort necessary to justify the criminalization 
of truthful, nonmisleading speech about real estate. See id. 34-
35. 
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might be. In fact, the State did not even try to explain 
how the cases that Petitioner identified as departing 
from this Court’s precedents might be harmonized 
with this Court’s precedents. Instead, the State tried 
to distinguish the instant case from those cases that 
accepted this Court’s precedents. This effort led the 
State to suggest that the First Amendment only 
forbids courts to presume a speech restriction’s con-
stitutionality if a case is being resolved on summary 
judgment (Opp. 12), although none of those cases 
offers any indication that their reasoning is so limited 
and the State offered no explanation for why courts 
might make such a distinction. 

 The State’s failed effort to explain away this split 
among lower courts simply reinforces the starkness of 
the divide. The instant case presents an opportunity 
for the Court to resolve this confusion and to clarify 
that the First Amendment does not allow courts 
either to presume the constitutionality of governmen-
tal restrictions on protected speech or to burden the 
speaker with proving that the restriction “clearly and 
undoubtedly violates the constitution.” 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 In this case the Missouri Supreme Court became 
at least the eleventh lower court to compromise 
citizens’ First Amendment rights by presuming the 
constitutionality of laws restricting protected speech 
without requiring the government to show evidence 
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that those restrictions were justified. The majority 
opinion below conflicts with this Court’s precedents 
and with the precedents of at least six federal circuits 
and five state supreme courts. This Court should 
grant certiorari to resolve the conflict between these 
jurisdictions and to clarify how courts are to proceed 
when assessing the constitutionality of a law that 
restricts speech protected by the First Amendment. 
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