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 In its opposition, the State argues that this case 
presents no real First Amendment issue either as a 
matter of fact or as a matter of law. Both premises 
are mistaken. Florida’s licensing of interior designers 
burdens protected speech, and it does so in a manner 
that raises an important, precise, and unresolved 
question regarding the intersection of occupational 
licensing and free expression. 

 The most compelling reason for granting certiorari 
is a point on which the Petitioners and Respondents 
agree: namely, that lower courts “routinely” apply Jus-
tice White’s concurring opinion in Lowe v. SEC, 472 
U.S. 181 (1985), to occupational speech cases. Br. in 
Opp. 14. That opinion has never been endorsed by 
this Court, and it is increasingly at odds with prece-
dent. Both the State’s opposition (id. at 14-16) and 
the court of appeals’ decision (Pet. App. 6-9) show that 
lower courts do not recognize that conflict or the sig-
nificance of this Court’s later decisions. Whether the 
Lowe concurrence provides appropriate guidance for 
resolving challenges to the licensing of paid-for speech 
is a question this Court should answer. 

 The reply proceeds as follows. Petitioners first 
rebut the State’s assertion that this case presents no 
“genuine” free speech issue. Br. in Opp. 12. The State 
admits that a license is required to make various 
drawings, and drawings are speech. Requiring a 
license to create them is a classic prior restraint. 
Second, the State is mistaken that Justice White’s 
concurring opinion in Lowe, 472 U.S. at 211, provides 
a “clear and workable framework” for resolving First 
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Amendment claims like the one in this case. Br. in 
Opp. 14. On the contrary, this Court’s precedents have 
so far diverged from the Lowe concurrence that it has 
become a source of error, not guidance. Finally, Peti-
tioners conclude by showing that the Court has not 
yet provided a clear doctrinal framework for applying 
the First Amendment to occupational speech. As more 
Americans work in jobs where they are paid for the 
ideas they express rather than the goods they pro-
duce or the physical labor they perform, the need for 
clarity on that point will only grow more acute. 

 
A. Florida Does Not Categorically Exempt 

“Interior Decorators” From Licensure, 
And The State Admits That A License Is 
Required To Make Drawings, Which Are 
Speech 

 In support of its assertion that this case presents 
no “genuine” free speech issue (Br. in Opp. 12), the 
State seeks to portray interior design as an essentially 
technical vocation in which expression and aesthetics 
play little if any role. Id. 1-4, 8. But that inaccurate 
depiction conflicts with the express language of the 
statute and the State’s own admissions. 

 1. It is unnecessary to determine the precise 
scope of Florida’s interior design law because the State 
admits that it requires a license to create drawings 
depicting such mundane subjects as the placement of 
chairs and couches in a hotel lobby. Pet. App. 80-82 
(Nos. 19-25). Drawings are plainly speech for First 
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Amendment purposes,1 and so are “designs,”2 “consul-
tations,”3 and “studies”4 – all of which the statute 
defines and regulates as the practice of “interior de-
sign.” Fla. Stat. § 481.203(8). 

 2. The State claims that Florida law distin-
guishes between state-licensed “interior designers” 
and “interior decorators,” who it says are permitted to 
work without a license. Id. 10, 18. That assertion is 
inconsistent with the text of the statute, which con-
tains no reference to “interior decorators” and instead 
defines (Fla. Stat. § 481.203(15)) and exempts “interior 
decorator services” only when performed in a residence 
or by “an employee of a retail establishment” like 
Home Depot or a furniture store. Id. § 481.229(6)(a) & 

 
 1 E.g., ETW Corp. v. Jireh Publ’g, Inc., 332 F.3d 915, 924 
(6th Cir. 2003) (citing Hurley v. Irish-American Gay, Lesbian, & 
Bisexual Grp., 515 U.S. 557, 569 (1995), for proposition that 
“[t]he protection of the First Amendment is not limited to writ-
ten or spoken words, but includes other mediums of expression, 
including music, pictures, films, photographs, paintings, draw-
ings, engravings, prints, and sculptures”). 
 2 See, e.g., Universal City Studios v. Corley, 273 F.3d 429, 
451 (2d Cir. 2001) (describing architectural blueprints as “en-
tirely speech”). 
 3 See Pet. 8-11 (discussing Court’s unanimous agreement in 
Holder v. Humanitarian Law Project, 130 S. Ct. 2705 (2010), that 
communication of “expert advice or assistance” is speech to which 
the First Amendment applies). 
 4 E.g., New York Times Co. v. United States, 403 U.S. 713, 
714 (1971) (First Amendment protects right to publish contents 
of “classified study” concerning Vietnam war). 
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(b).5 The State’s representation that Florida law cate-
gorically exempts “interior decorators” from licensure 
(Br. in Opp. 10, 18) cannot be reconciled with the 
inclusion of specific exemptions for “interior decorator 
services,” which remain subject to licensure when 
provided outside the context of a residence or a retail 
sale. See Fla. Stat. § 481.203(8) (broadly defining 
“interior design” as “designs, consultations, studies, 
drawings, specifications, and administration of design 
construction contracts relating to” the interior ele-
ments of a building). 

 
B. Justice White’s Concurring Opinion In 

Lowe v. SEC Does Not Provide Appropriate 
Guidance For Resolving First Amendment 
Claims Involving Occupational Speech 

 Respondents correctly note that lower courts “rou-
tinely” cite Justice White’s concurring opinion in Lowe 
v. SEC, 472 U.S. 181 (1985), in resolving occupational 
speech cases, and they argue that “no compelling 
reason exists” for the Court to affirm or revise the 
substance of that opinion. Br. in Opp. 14. Petitioners 
respectfully disagree. 

 1. As noted in the petition, this Court has never 
cited or endorsed the Lowe concurrence (Pet. 15), 
but lower courts treat the opinion as if it were law 
while disregarding the Court’s supervening decisions. 

 
 5 There are no other references to “interior decorator 
services” anywhere else in the statute. 
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See id. 15-16 (collecting cases). Thus, in holding the 
licensing of “direct, personalized speech with clients” 
categorically exempt from First Amendment scrutiny, 
the Eleventh Circuit cited a single decision of this 
Court that predates the Court’s modern First Amend-
ment jurisprudence regarding commercial and other 
paid-for speech. See Pet. App. 7 (citing Ohralik v. Ohio 
State Bar Ass’n, 436 U.S. 447, 456-57 (1978)). The 
relevant doctrine has developed considerably since 
then, and the uncritical application of the Lowe con-
currence cannot be squared with existing precedent. 

 2. Consistent with the decision below, the State 
claims that “occupational licensure, per se, simply 
does not directly impact free speech values.” Br. in 
Opp. 11. But lower courts are in disagreement on that 
point and have applied at least four levels of scrutiny 
to the regulation of occupational speech, ranging from 
none to strict.6 And while it has never considered a 
licensing scheme like this one, this Court has specifi-
cally rejected the notion that the licensing of “profes-
sion[s]” is “subject only to rationality review” or that 

 
 6 See, e.g., Accountant’s Soc’y of Va. v. Bowman, 860 F.2d 602, 
604-05 (4th Cir. 1988) (applying no First Amendment scrutiny to 
licensing of accountants); State v. Niska, 380 N.W.2d 646, 649-50 
(N.D. 1986) (applying intermediate scrutiny under O’Brien to 
licensing of lawyers); Kan. City Premier Apts., Inc. v. Mo. Real 
Estate Comm’n, 344 S.W.3d 160, 168-69 (Mo. 2011) (applying 
intermediate scrutiny under Central Hudson to licensing of 
rental advisors), petition for cert. filed (U.S. Oct. 17, 2011) (No. 
11-552); Argello v. City of Lincoln, 143 F.3d 1152, 1152-53 (8th 
Cir. 1998) (applying strict scrutiny to a municipal ban on 
fortunetelling). 
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licensure is “devoid of all First Amendment implica-
tion.” Riley v. Nat’l Fed’n of the Blind, 487 U.S. 781, 
801 n.13 (1988). Indeed, the Court affirmed last term 
that the First Amendment is implicated whenever 
“information [a speaker] possesses is subjected to re-
straints on the way in which the information might 
be used or disseminated.” Sorrell v. IMS Health Inc., 
131 S. Ct. 2653, 2665 (2011) (internal quotation marks 
omitted). 

 The Court has likewise held that even the provi-
sion of “expert advice and assistance” is speech to 
which the First Amendment applies. Pet. 8-11 (dis-
cussing Holder v. Humanitarian Law Project, 130 
S. Ct. 2705 (2010)). The State attempts to distinguish 
Humanitarian Law Project on the ground that it did 
not involve occupational licensing, but that is irrele-
vant. In upholding Florida’s interior design law, the 
Eleventh Circuit held that regulating “direct, person-
alized speech with clients . . . does not implicate 
constitutionally protected activity under the First 
Amendment.” Pet. App. 7. That holding is not limited 
to occupational licensing requirements, and it cannot 
be reconciled with this Court’s holding that the 
communication of advice “derived from specialized 
knowledge” is protected speech. Pet. 10 (quoting 
Humanitarian Law Project, 130 S. Ct. at 2724) (inter-
nal quotation marks omitted). 

 3. The need for clarification in this area is 
further underscored by the State’s and the Eleventh 
Circuit’s failure to recognize that even “incidental” bur-
dens on speech trigger heightened First Amendment 
scrutiny. Thus, the Eleventh Circuit characterized 
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Florida’s interior design law as “a professional regu-
lation with a merely incidental effect on protected 
speech,” Pet. App. 9 (emphasis added), while the 
State describes the question presented in this case as 
“whether Florida’s licensing of the practice of com-
mercial interior design . . . violates free speech rights 
where the claimed abridgement is merely an inciden-
tal effect of an otherwise valid occupational licensure 
law.” Br. in Opp. i (emphasis added). As explained in 
the petition, incidental burdens on speech are subject 
to intermediate scrutiny under United States v. 
O’Brien, 391 U.S. 367 (1968). Pet. 10 n.4. Despite 
recognizing that Florida’s interior design law imposes 
at least an incidental burden on speech, neither the 
State nor the Eleventh Circuit even acknowledges 
that decision.7 The persistent failure to apply relevant 
precedent in occupational speech cases suggests the 
need for additional guidance. 

 
C. The Licensing Of Speaking Vocations 

Presents Challenging Doctrinal Questions 
That Require This Court’s Guidance 

 1. Florida’s regulation of interior designers pre-
sents a complex and difficult question that applies to 
  

 
 7 As noted in the petition, Florida’s law singles out speech 
about interior design because of the effect it might have on its 
listeners. See Pet. at 8 n.3. Therefore the burden it imposes on 
speech would ordinarily be reviewed with the same scrutiny 
applied to a content-based ban on speech. See United States v. 
Playboy Entm’t Grp., 529 U.S. 803, 812 (2000). 
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myriad vocations whose only product is speech: 
namely, whether the First Amendment imposes any 
limits on the government’s ability to restrict that 
speech under the guise of occupational licensing. The 
court of appeals said no, and so does the State. But 
the question is a more challenging one that cannot be 
answered through rote citation to Justice White’s 
concurring opinion in Lowe or by simply character-
izing “direct, personalized speech” as “occupational 
conduct,” as the court of appeals did. Pet. App. 7 
(emphases added). 

 2. The State’s assertion that “occupational licen-
sure, per se, simply does not directly impact free 
speech values” (Br. in Opp. 11) is plainly incorrect. To 
the contrary, this Court struck down a licensing law 
for professional fundraisers on First Amendment 
grounds in Riley, 487 U.S. at 801-02. Government 
licensing of newspaper reporters would certainly im-
plicate the First Amendment, as would licensing of 
photographers, musicians, or political consultants. 
Neither the State nor the court of appeals explains 
why the speech of interior designers should be treated 
differently, and the decision to declare that speech 
“outside the scope of the First Amendment” (while the 
speech of professional fundraisers remains within it) 
directly conflicts with United States v. Stevens, 130 
S. Ct. 1577, 1585-86 (2010). The State’s attempt to 
distinguish Stevens on the ground that this case pre-
sents no “genuine free speech issue” (Br. in Opp. 12) 
simply begs the question and cannot be reconciled 
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with the State’s admission that it licenses the crea-
tion of drawings. Pet. App. 80-82 (Nos. 19-25). 

 3. Finally, the State’s suggestion that Petition-
ers are asking this Court “to simply ‘kick the can 
down the road’ on the applicable level of scrutiny” (Br. 
in Opp. 20), profoundly misconceives the constitu-
tional issue presented by this petition. Contrary to the 
State’s representation, the Eleventh Circuit emphati-
cally did not hold that “ ‘the First Amendment applies 
to – but certainly does not preclude – the regulation 
of occupational speech.’ ” Br. in Opp. 19 (quoting Pet. 
18). As explained in the petition, application of any 
First Amendment standard in this case would have 
resulted in the law being invalidated based on the 
State’s admission that it has no evidence to support 
it. Pet. 18. The inconsistency of the State’s argument 
on this point is evident: On the one hand, the State 
claims it would be pointless for the Court to accept 
review of this case just to hold that the First Amend-
ment applies to occupational licensing laws without 
specifying a standard of review (Br. in Opp. 20); on 
the other hand, the State appears to acknowledge 
that application of any First Amendment standard 
would “break new First Amendment ground” (id. 17) 
by requiring the government to support occupational 
speech regulations with actual evidence, which the 
State has stipulated that it does not have. Pet. App. 
89 ¶¶ 15-16. 

--------------------------------- ♦ --------------------------------- 
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CONCLUSION 

 The court of appeals held that the regulation of 
“direct, personalized speech with clients” is categori-
cally immune from First Amendment scrutiny. The 
Court should grant certiorari to resolve the conflict 
between that holding and this Court’s precedents 
and to provide much-needed guidance for evaluating 
speech-suppressing occupational licensing laws like 
the one at issue here. 
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