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QUESTION PRESENTED 

The state and federal governments license 

literally hundreds of professions and occupations. 

Here, Florida regulates the practice of commercial 

interior design, as a subset of architecture, by 

requiring that practitioners have a license. The 

practice of commercial interior design in Florida—

like every other regulated profession and occupation 

nationwide—includes an element of “direct, 

personalized speech with clients,” such as the 

communication of information, ideas, and 

viewpoints. Florida does not directly regulate or 

license this speech, but does impose licensure upon 

those who desire to hold themselves out as practicing 

interior design in commercial settings.  

The question presented is whether Florida’s 

licensing of the practice of commercial interior 

design, which involves “direct, personalized speech 

with clients,” violates free speech rights where the 

claimed abridgement is merely an incidental effect of 

an otherwise valid occupational licensure law.  
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PARTIES TO THE PROCEEDING  

Petitioners, who were the appellants below, are 

Eva Locke, Patricia Levenson, Barbara Vanderkolk 

Gardner, and the National Federation of 

Independent Business. The Respondents are the 

members of the Florida Board of Architecture and 

Interior Design: Joyce Shore, John Ehrig (chair), E. 

Wendell Hall, Warren Emo, J. Emory Johnson, Aida 

Bao-Garciga, and Wanda Gozdz, in their official 

capacities.   
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OPINIONS BELOW 

The opinion of the United States Court of 

Appeals for the Eleventh Circuit (Pet.App.1) is 

reported at 634 F.3d 1185.  The order denying panel 

rehearing or rehearing en banc is reprinted at 

Pet.App.55. The summary judgment opinion of the 

District Court for the Northern District of Florida 

(Pet.App.23) is reported at 682 F. Supp. 2d 1283.  

JURISDICTION 

The judgment of the court of appeals was 

entered on March 1, 2011.  The court of appeals 

denied Petitioners’ motion for rehearing on May 3, 

2011. On July 14, 2011, Justice Thomas granted 

Petitioners’ motion for an extension of time in which 

to file their petition for certiorari, extending the 

deadline for filing through September 15, 2011.  A 

timely petition for certiorari was filed on September 

15, 2011.  This Court has jurisdiction under 28 

U.S.C. § 1254(1).  

STATEMENT 

A. Florida’s Regulation of Architecture 

and Interior Design.  

Florida requires that those who practice 

interior design in commercial settings must have a 

professional license. See Fla. Stat. §§ 481.223(1)(b) & 

-.203(8), (15); see also Pet.App.2, 14-15, 21, 23, 33; 

72-73. Under Florida law, interior designers are 

defined as a subset of architects, see Fla. Stat. ch. 

481, Part I (“Architecture & Interior Design”), and 

differ from “interior decorators.” Much like the 

regulation of physician assistants and nurse 

practitioners, who are licensed to assist physicians 
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and nurses, interior designers are licensed to engage 

in a subset of activities that fall within the broader 

scope of architectural services. See, e.g., Fla. Stat. 

§ 481.213(1) (“Licensure as an architect … include[s] 

all the rights and privileges of licensure as an 

interior designer”). Their scope of practice, however, 

does not primarily address the types of aesthetic or 

artistic services that interior decorators provide.  

Specifically, Florida law defines “interior design” 

as “designs, consultations, studies, drawings, 

specifications, and administration of design 

construction contracts relating to nonstructural 

interior elements of a building or structure.” Fla. 

Stat. § 481.203(8). Interior design includes “reflected 

ceiling plans, space planning, furnishings, and the 

fabrication of nonstructural elements within and 

surrounding interior spaces of buildings.” Id.  

Interior designers in Florida can prepare and 

seal documents required to obtain building permits 

for interior construction such that their work must 

account for various health and safety-related 

technical codes, building codes, fire safety codes, 

disability-accessibility codes, industry-specific codes 

(e.g., standards for hospitals, airports, restaurants), 

and others. Fla. Stat. §§ 481.2131(1), 481.219(11), 

481.221(3), (5), (7), (9); Fla. Admin. Code r.61G1–

22.001(1)(c); (11th Cir. Record Excerpts (RE) 53-1 

page 18). While licensed architects in Florida design 

load-bearing walls and the like to ensure that 

buildings will not fall down, interior designers 

attend to health and safety factors in commercial 

spaces relating to nonstructural interior elements:  

non-load bearing walls, halls, and doorways; fire and 
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accessibility standards; indoor pollution control; and 

so on. Pet.App.29, 33, 42. 

In Florida, both interior designers and interior 

decorators may make recommendations about the 

aesthetic elements of interior spaces. But, interior 

decorators—who unlike designers need no license in 

Florida—work solely on the subjective, aesthetic 

elements within a commercial space. Pet.App.79-82; 

Fla. Stat. § 481.203(15). Unlike the work of licensed 

commercial interior designers, the work of interior 

decorators does not involve compliance with public 

health, safety, and other codes. Id. Rather, interior 

decorators engage primarily in aesthetic matters 

such as “the selection or assistance in selection of 

surface materials, window treatments, 

wallcoverings, paint, floor coverings, surface-

mounted lighting, surface-mounted fixtures, and 

loose furnishings not subject to regulation under 

applicable building codes.” Fla. Stat. § 481.203(15) 

(emphasis added). 

To be eligible for licensure as an interior 

designer in Florida requires the completion of six 

years of interior design education and an internship 

with a licensed interior designer. See Fla. Stat. § 

481.209(2); Fla. Admin. Code r.61G1–22.001(1). The 

applicant must also pass an examination 

administered by the National Council of Interior 

Design Qualifications. Fla. Stat. §§ 481.207, 481.209.  

Florida’s license requirement provides 

exceptions for the following:  interior designers 

practicing in residential settings, Fla. Stat. 

§§ 481.223(1)(b), 481.229(6)(a); certain 

manufacturers of “commercial food service 
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equipment” and employees of retail establishments 

performing interior decorator services in connection 

with a retail sale, Fla. Stat. §§ 481.229(6)(b), (8); 

employees who practice “under the instruction, 

control, or supervision” of a licensed architect, Fla. 

Stat. § 481.229(2); and persons who “act[ ] as a 

contractor in the execution of work designed by an 

architect.” id. 

Practicing commercial interior design without a 

license is a misdemeanor. See Fla. Stat. 

§§ 481.223(2). Florida’s Board of Architecture and 

Interior Design (“Board”), which enforces the license 

requirement, may also impose administrative 

penalties. See id.; Fla. Stat. § 455.228.  

Finally, part of Florida’s interior design law 

prohibited unlicensed persons, including residential 

interior designers who needed no license under 

Florida law, from advertising or representing 

themselves as “interior designers.” Fla. Stat. 

§§ 481.223(1)(c), 481.229(6). This restriction, under 

which most enforcement actions took place, was 

invalidated by the district court on free speech 

grounds and was not appealed. Pet.App.48, 49, 51.  

B. The District Court Proceedings 

Petitioners are three individuals who practice 

residential interior design (which requires no 

license), but who would like to practice in 

commercial settings, and the National Federation of 

Independent Business, a trade association. They 

sued members of the Board in their official capacities 

under 42 U.S.C. § 1983, challenging the 

constitutionality of Florida’s interior design license 

requirements. They alleged claims under the First 
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Amendment, Dormant Commerce Clause, and 

Fourteenth Amendment’s Privileges or Immunities, 

Equal Protection and Due Process Clauses. 

Pet.App.32-43, 49. 

The parties filed cross-motions for summary 

judgment and, after oral argument on the motions, 

agreed to try the case as a bench trial based solely on 

the written record. Pet.App.25 

The district court’s ruling upheld most of 

Florida’s licensing regime. Pet.App.32-43, 49. 

Specifically, the district court found that Florida’s 

licensing requirement “easily passes muster under 

the federal Constitution” because regulation of the 

interior design profession is grounded in public 

safety and consumer protection concerns. 

Pet.App.33. The district court refused to apply 

rigorous scrutiny under the First Amendment 

because, even though “practicing interior design 

involves speech,” any harm to this interest is merely 

“incidental” to the State’s legitimate regulation of a 

profession. Pet.App.36-38 (citing concurring opinions 

by Justices Jackson and White in Thomas v. Collins, 

323 U.S. 516 (1945) and Lowe v. SEC, 472 U.S. 181, 

232 (1985), respectively).   

The district court viewed Florida’s regulation of 

interior designers to be substantially the same as 

that of other professionals upon whom licensing 

requirements have been upheld despite incidental 

effects on professional-client speech. Pet.App.38. 

The district court, however, invalidated Florida’s 

prohibition on the ability of unlicensed designers to 

advertise or represent themselves as interior 

designers. Pet.App.43-49 (see Fla. Stat. 
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§§ 481.223(1)(c) & 481.229(6)(a)). Because no appeal 

from this ruling was lodged, the validity of the 

advertising/title provisions is not before this Court. 

C. The Eleventh Circuit’s Decision 

Petitioners appealed their First Amendment, 

Dormant Commerce Clause, Due Process, and Equal 

Protection claims to the Eleventh Circuit, which 

unanimously upheld the district court’s decision in 

all respects.  Pet.App.20-21. 

Judge Martin’s opinion, with which Judge Cox 

fully concurred, rejected the characterization of 

Florida’s licensing law as simply a speech regulation. 

She made the distinction between regulation of 

conduct that has an incidental effect on speech 

versus regulation of speech itself. 

There is a difference, for First 

Amendment purposes, between 

regulating professionals’ speech to the 

public at large versus their direct, 

personalized speech with clients. … 

Florida’s license requirement 

regulates solely the latter. Because 

the license requirement governs 

“occupational conduct, and not a 

substantial amount of protected 

speech,” it does not implicate 

constitutionally protected activity 

under the First Amendment. 

Pet.App.7 (citing Wilson v. State Bar of Ga., 132 F.3d 

1422, 1429 (11th Cir. 1989), for the quoted portion). 

In turn, the court found no overbreadth problem 

because the statute “is a professional regulation,” 
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with speech-related effects that are merely 

“incidental.”  Pet.App.9. 

Judge Black concurred, drawing the same basic 

conclusions. Her view is that any impact on the 

speech of unlicensed persons was merely incidental 

to Florida’s “legitimate regulation of professional 

practice.” Pet.App.21 (citing Justice White’s 

concurrence in Lowe, 472 U.S. at 232).  

In rejecting Petitioners’ Dormant Commerce 

Clause, Due Process, and Equal Protection-based 

claims, Pet.App.9-20, the Eleventh Circuit shared 

the district court’s view that Florida’s licensing 

regime satisfies rational basis scrutiny because it is 

grounded in valid public health and safety concerns 

such as fire and building code compliance, indoor 

pollution control, etc. Pet.App.14-15, 18, 20. The 

Court concluded that Florida had no burden “to 

produce evidence of the safety benefits that follow 

from allowing only licensed interior designers … in 

commercial settings,” and that Petitioners failed to 

negate Florida’s reasons for the licensure laws. 

Pet.App.19-20.  

ARGUMENT 

The issue presented does not warrant this 

Court’s review for three reasons. First, the Eleventh 

Circuit’s opinion does not conflict with precedents of 

this Court or the decisions of other courts. Second, 

the Eleventh Circuit applied the influential 

concurring opinions of Justice Jackson in Thomas 

and Justice White in Lowe to reach the correct 

result, which—given the widespread acceptance of 

the principles in these concurrences—need not form 

the basis for review. Finally, the validity of Florida’s 
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interior design statute is neither a matter of 

nationwide importance, nor a suitable vehicle for 

considering the potential reach of First Amendment 

protection in the generalized context of a licensed 

professional activity.  

* * * 

As a preliminary matter, it bears noting that 

Petitioners’ portrayal of the nature of interior design 

regulation in Florida is a bit overstated. Petitioners 

(and their amici) claim that “[v]irtually everything 

an interior designer does … is speech.” Pet.2 They 

claim that Florida has “criminalized” this “speech” 

and that the practice of interior design, as structured 

in Florida, is merely an “expressive occupation[]” 

(Pet.12) that lacks “any bona fide public welfare [or] 

safety” concern or that “otherwise benefit[s] the 

public in any demonstrable way.” Pet.3. Petitioners’ 

description of the licensing of the interior design 

trade in Florida is an inaccurate one that was 

rejected below. Pet.App.14 (“Florida’s license 

requirement is a ‘safety regulation’”); see also Pet. 

App.18, 20, 22, 33, 42. 

Like most States, Florida regulates a wide range 

of professions and occupations. In virtually all of 

these regulated professions and occupations, the fact 

of licensure has some indirect effect on “speech” or 

communication with clients or potential clients. 

Attorneys and accountants talk with clients, so 

requiring them to be licensed prevents them from 

advising people about their legal or accounting 

problems absent licensure. If they want to practice 

these professions, they must first obtain a license. 

Here, Florida decided to define and carve out for 
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regulation and licensure the statutorily-defined 

professional activities of commercial interior 

designers as a subset of the practice of architecture. 

In comparison with licensed architects, who engage 

in structural design for items such as load-bearing 

walls to ensure buildings do not fall down, 

commercial interior designers complement 

architectural services by providing professional 

services related to the nonstructural interior 

elements of commercial spaces such as: non-load 

bearing walls, halls, and doorways. Pet.App.3, 29, 

33, 39, 42, 67. Plans that interior designers prepare 

for the build-out of commercial spaces, upon which 

they must affix their seal, must account for health 

and safety-related technical codes, such as the ADA 

accessibility code,1 fire safety codes,2 building codes,3 

and industry-specific codes like health care,4 

restaurants,5 airport terminals,6 and others. See 

also Fla. Admin. Code r.61G1–22.001(1)(c) (2011) 

(requiring “[s]pecialized knowledge of interior 

construction and supervision, building systems and 

components, interior fire safety and design for the 

                                            
1 28 C.F.R. part 36 (2011) 
2 69A-3.012, Fla. Admin. Code (2011). 

3See, e.g., http://www.floridabuilding.org/fbc/thecode/FBC_2009 

_Icode_Supplement.htm. 

4See, e.g., http://ahca.myflorida.com/MCHQ/Plans/pdfs/codes 

_and_standards.pdf. 

5See, e.g., http://www.myfloridalicense.com/dbpr/hr/statutes/ 

food-code.html (2001 FDA Food Code, ch. 6-Physical Facilities). 

6See, e.g.,  http://www.faa.gov/documentLibrary/media/advisory 

_circular/150-5360-13/150_5360_13.PDF 
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disabled”).7 Commercial interior designers do not 

simply choose fabrics or limit themselves to aesthetic 

matters as claimed. 

Moreover, Florida’s interior design law does not 

directly regulate the speech or expression of 

licensees who provide aesthetic recommendations to 

their clients. Nothing on the face of the challenged 

regulatory statute says anything about the aesthetic, 

artistic or technical information that interior 

designers may or may not communicate with their 

clients.  Consistent with this point, Florida requires 

no licensure whatsoever for “interior decorators,” 

whose work is limited to aesthetic elements within a 

space, such as “the selection … of surface materials, 

window treatments, wall coverings, paint, floor 

coverings, surface-mounted fixtures, and loose 

furnishings not subject to regulation under 

applicable building codes.” Pet.App.31 (quoting Fla. 

Stat. § 481.203(15) (emphasis added)). Likewise, 

these aspects of interior decorating, which interior 

designers may also perform, are left unregulated. 

Only when activities extend to the broader 

statutorily-defined activities of an interior designer, 

such as the type of design plans discussed above, 

does Florida’s regulation of “interior design” apply. 

                                            
7 Plaintiffs’ expert conceded that interior designers must 

consider life safety, accessibility, and electric codes that differ 

geographically and depend on factors like the number of people 

a structure can accommodate.  “If it’s a church it has to have its 

own bubble of things that you can and cannot do. If it’s a 

hospitality hotel environment, a lobby, it has its own 

requirements and those are noted.” (11th Cir. Record Excerpts 

(RE) 53-1 page 18).  
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Because the free speech aspects of Florida’s 

regulation of the statutorily-defined profession of 

interior design are not present in this case, it is 

unworthy of certiorari review. 

I. The Eleventh Circuit’s Opinion Does Not 

Conflict With Precedents of This Court or 

the Decisions of Other Courts.  

Beyond the lack of a consequential free speech 

interest at stake in this case (as just described), 

Petitioners cite no precedents of this Court (or of any 

other court) that conflict with the Eleventh Circuit’s 

analysis. That is because occupational licensure, per 

se, simply does not directly impact free speech 

values. Indeed, few if any relevant cases hold that 

heightened First Amendment scrutiny applies to an 

occupational licensing regime simply because 

professionals and clients must talk to or 

communicate with one another within the 

professional-client relationship. Instead, courts have 

focused on direct regulations of speech external to 

the professional-client relationship, such as in the 

advertising and solicitation contexts. See, e.g., Went 

For It, Inc. v. The Florida Bar, 515 U.S. 618 (1995) 

(attorney solicitation of accident victims accorded 

limited protection); Ibanez v. Fla. Dep’t of Bus. & 

Prof. Reg., Bd. of Accountancy, 512 U.S. 136 (1994) 

(use of a professional designation is protected 

commercial speech); Edenfield v. Fane, 507 U.S. 761 

(1993) (Florida ban on in-person solicitation by CPAs 

stricken). 

Here, the cases Petitioners cite do not support 

review. First, Petitioners never argued, or even 

mentioned, this Court’s decision in Holder v. 
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Humanitarian Law Project, 130 S.Ct. 2705 (2010), to 

the Eleventh Circuit as being in conflict with its 

decision. See, e.g., (Appellants’ Pet. Reh’g En Banc or 

Panel Reh’g, Statement of Counsel, March 21, 2011 

(listing decisions of this Court allegedly contrary to 

the panel decision)). Even so, Holder is easily 

distinguishable because it involved a direct 

restriction on the actual flow of information between 

unregulated individuals/institutions versus the 

regulation of a profession. Florida does not regulate 

anything said or communicated between an interior 

designer and his client; instead, Florida regulates 

individuals who provide statutorily defined “interior 

design” services in a commercial setting. 

Similarly, the animal cruelty case, United States 

v. Stevens, 130 S.Ct. 1577 (2010), has no application. 

Pet.11-13. Neither the trial nor appellate court below 

ruled that the regulation of interior designers 

amounts to a new category of unprotected speech 

like obscenity, defamation or fighting words. Indeed, 

in the only part of the litigation to involve a genuine 

free speech issue, the district court invalidated 

Florida’s interior design law to the extent it 

prohibited some interior designers from advertising 

or representing themselves as “interior designers.” 

Pet.App.44, 49; see also, e.g., Miller v. Stuart, 117 

F.3d 1376, 1382 (11th Cir. 1997); This That & Other 

Gift & Tobacco, Inc. v. Cobb Cnty., Ga., 285 F.3d 

1319, 1323 (11th Cir. 2002); Borgner v. Brooks, 284 

F.3d 1204, 1210-13 (11th Cir. 2002). The Eleventh 

Circuit simply did not make any groundbreaking 

decision that opined on a new category of 

unprotected speech.  
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Instead, the Eleventh Circuit’s analysis flowed 

from concurring opinions in past decisions of this 

Court and opinions of other circuit courts, which 

focus on the method of determining the “point where 

regulation of a profession leaves off and prohibitions 

on speech begin.” Lowe, 472 U.S. at 232 (White, J., 

concurring); Accountant’s Soc’y of Virginia v. 

Bowman, 860 F.2d 602, 604 (4th Cir. 1988). As the 

Fourth Circuit has put it, a “[p]rofessional regulation 

is not invalid, nor is it subject to first amendment 

strict scrutiny, merely because it restricts some 

kinds of speech.”  Accountant’s Soc’y of Va., 860 F.2d 

at 604 (citing Ohralik v. Ohio State Bar Ass’n, 436 

U.S. 447, 456-57 (1978)); see also City of Dallas v. 

Stanglin, 490 U.S. 19, 25 (1989) (“It is possible to 

find some kernel of expression in almost every 

activity a person undertakes . . . but such a kernel is 

not sufficient to bring the activity within the 

protection of the First Amendment.”); Lowe v. SEC, 

472 U.S. 181, 228 (1985) (White, J., concurring) 

(“The power of government to regulate the 

professions is not lost whenever the practice of a 

profession entails speech.”). “A statute that governs 

the practice of an occupation is not unconstitutional 

as an abridgment of the right to free speech, so long 

as ‘any inhibition of that right is merely the 

incidental effect of observing an otherwise legitimate 

regulation.’” Accountant’s Soc’y of Va., 860 F.2d at 

604 (quoting Underhill Assocs., Inc. v. Bradshaw, 

674 F.2d 293, 296 (4th Cir. 1982)); see also Wilson v. 

State Bar of Ga., 132 F.3d 1422, 1430 (11th Cir. 

1998); Lawline v. Am. Bar Ass’n, 956 F.2d 1378, 

1386 (7th Cir. 1992) . 
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In sum, Florida’s regulation of the practice of 

interior design in commercial settings, as defined by 

statute, did not create or acerbate a conflict with 

either this Court’s precedents or those of other 

courts. Review based on conflict is thereby 

unwarranted.  

II.  Courts Routinely Cite Justice White’s 

Concurring Opinion in Lowe, But No 

Meaningful Confusion Has Resulted That 

Warrants Review. 

 Petitioners’ second claim is that lower courts 

are confused in their application of Justice White’s 

concurrence in Lowe, thereby justifying this Court’s 

review, presumably to establish and apply a higher 

First Amendment standard to every regulated 

profession and occupation in the Nation.  

 But no compelling reason exists for this Court 

to accept review in this case simply to affirm or 

revise the substance of Justice White’s opinion in 

Lowe, or indeed that of Justice Jackson in Thomas v. 

Collins, 323 U.S. 516 (1945). Both concurrences, 

upon which the Eleventh Circuit and other courts 

have heavily relied over the decades, established a 

sufficiently clear and workable framework for courts 

to resolve First Amendment claims like those at 

issue here. 

 The Eleventh Circuit took proper guidance from 

both opinions in upholding Florida’s interior design 

law.  In Thomas, Justice Jackson said:  

[A] rough distinction [between a valid 

professional regulation and an 

impermissible restriction on speech] 
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always exists, I think, which is more 

shortly illustrated than explained. A 

state may forbid one without its 

license to practice law as a vocation, 

but I think it could not stop an 

unlicensed person from making a 

speech about the rights of man or the 

rights of labor, or any other kind of 

right . . . . Likewise, the state may 

prohibit the pursuit of medicine as an 

occupation without its license but I do 

not think it could make it a crime 

publicly or privately to speak urging 

persons to follow or reject any school 

of medical thought. 

Id. at 544 (Jackson, J., concurring).  Building on 

Justice Jackson’s opinion, Justice White spoke later 

for three justices and stated:  

One who takes the affairs of a client 

personally in hand and purports to 

exercise judgment on behalf of the 

client in the light of the client’s 

individual needs and circumstances is 

properly viewed as engaging in the 

practice of a profession. [In those 

situations,] the professional’s speech is 

incidental to the conduct of the 

profession. If the government enacts 

generally applicable licensing 

provisions limiting the class of persons 

who may practice the profession, it 

cannot be said to have enacted a 

limitation on freedom of speech or the 

press subject to First Amendment 
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scrutiny. Where the personal nexus 

between professional and client does 

not exist, and a speaker does not 

purport to be exercising judgment on 

behalf of any particular individual 

with whose circumstances he is 

directly acquainted, government 

regulation ceases to function as 

legitimate regulation of professional 

practice with only incidental impact 

on speech; it becomes regulation of 

speaking or publishing as such, 

subject to [First Amendment scrutiny].  

Lowe, 472 U.S. at 232 (White, J., concurring) 

(footnote omitted); see also Accountant’s Soc’y of Va., 

860 F.2d at 604; Wilson, 132 F.3d at 1430.  

 Here, the principles that Justices Jackson and 

White discussed many years ago continue to apply 

with commendable clarity. Interior designers execute 

plans based on the needs of their clients, subject to 

regulatory constraints. A contemporary 

pronouncement from this Court, adopting or revising 

the views of Justices Jackson and White, would 

eliminate any possible confusion as to their vitality, 

but is unnecessary. Courts appear to be resolving 

these free speech challenges appropriately without 

spawning dissents or chasms between the rulings of 

the state and federal courts. The fact that a majority 

of this Court has not cited or endorsed these 

concurrences, rather than a reason for accepting 

review, speaks more forcefully about their 

tractability and endurance. 
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III. This Case Is Ill-Suited To Break New First 

Amendment Ground. 

Finally, Florida’s regulation of interior design in 

commercial settings is narrow and statutorily-

defined in a way that makes direct application in 

other contexts problematic. Only three states have 

adopted licensing requirements for interior 

designers—none exactly like Florida’s—such that 

any industry-specific ruling would have limited 

application.8 For this reason, this Court’s review 

would have only direct relevance to a small subset of 

regulation nationwide. Absent a need to announce 

new First Amendment principles on the topic of 

professional licensure, which is not persuasively 

demonstrated, review in this Court would appear to 

accomplish little in developing the overall scheme of 

free speech interests. 

In addition, though a number of facts were 

stipulated, many were left unanswered. Though 

Petitioners claim that the challenged licensing law 

precludes protected expression, no record evidence 

exists that Florida enforces its licensing statute in a 

way that infringes more than “incidental” speech 

activities. See Pet.App.9. 

Notably, Florida no longer enforces the portion 

of its interior design law that accounted for most 

                                            
8 See La. Rev. Stat. § 37:3176(A)(1); Nev. Rev. Stat. 

§ 623.360(1)(c); see also Byrum v. Landreth, 566 F.3d 442, 

449 n.7 (5th Cir. 2009) (“definitions of ‘interior design’ differ 

across jurisdictions”). Other States regulate interior 

designers but do not have licensing requirements. See, e.g., 
http://www.iida.org/content.cfm/state-licensing-guide. 
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enforcement actions over the past decade, which the 

district court invalidated on free speech grounds. 

Literally “hundreds” of letters were sent to 

individuals and businesses under the statute’s 

advertising/title restrictions to stop unlicensed 

persons from using terms like “interior designer,” 

“interior design,” and “other words to that effect.” 

Pet.App.86 But that portion of the statute no longer 

applies. In contrast, nothing in the record—or even 

Petitioners’ own situations—demonstrates that 

Florida’s licensing restriction has been used to 

infringe speech in any meaningful way. What is 

more, no evidence exists that the conceptual basis 

for Florida’s regulation of the practice of interior 

design can somehow be extended to restrict the First 

Amendment activities of private tour guides, yoga 

class teachers, hair-braiders, music therapists, or 

political activists. Pet.18-19. 

Reflecting this point, the joint pretrial 

stipulation shows that Florida, while requiring a 

license for those who practice interior design in 

commercial settings, does not enforce the statute 

against, for instance, wedding planners and caterers 

who arrange tables, chairs, and decorations, or 

against retailers who arrange store displays to 

optimize sales. Pet.App.88. More broadly, Florida’s 

statute does not require a license of interior 

decorators or those working on purely esthetic 

elements of an interior space. Pet.App.79-82.  

The lower courts handled this case—which 

essentially is a facial challenge to the licensing 

statute—correctly. They construed the statute 

narrowly to uphold it and rejected Petitioners’ broad 

free speech arguments, leaving open the possibility 
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of as-applied challenges if evidence exists that the 

statute has been applied in a way that directly 

infringes protected speech.  

Furthermore, it is unclear what the Petitioners 

hope to accomplish as to their First Amendment 

argument. They assert this “case provides the 

opportunity for a narrow ruling that the First 

Amendment applies to—but certainly does not 

preclude—the regulation of occupational speech.” 

Pet.18 (emphasis added). But the Eleventh Circuit 

essentially held as much, noting that the license 

requirement at issue does not affect “a substantial 

amount of protected speech” thereby upholding 

general licensing requirements. Pet.App.7, 9, 20. 

Petitioners offer no standard for determining what 

amount of “occupational speech” between clients and 

professionals within a regulated profession would be 

sufficient to trigger constitutional protection for such 

speech, rendering it somewhat confounding how 

lower courts would be expected to draw such lines. 

Additionally, the appellate and trial courts 

upheld the licensing requirements over the 

Petitioners’ objections under the Commerce, 

Privileges and Immunities, Equal Protection and 

Due Process Clauses. Having now abandoned each of 

these theories, Petitioners effectively concede that 

Florida’s licensing of the practice of interior design 

meets the constitutional tests of each of these 

provisions. Yet they seek to have this otherwise 

constitutional licensing statute invalidated under a 

nebulous free speech standard they cannot fully 

articulate. In this regard, they claim that “[e]xactly 

what level of scrutiny should apply to an 

occupational speech restrictions that presents some 
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demonstrable public welfare concern many be left for 

another day because Florida’s interior design law 

fails under any level of First Amendment scrutiny.” 

Pet.18. It cannot be said that review by this Court, to 

simply “kick the can down the road” on the 

applicable level of scrutiny, would be a meaningful 

exercise of jurisdiction. 

* * * 

At its core, the First Amendment aspects of the 

litigation below focused on advertising and title 

restrictions, which the district court invalidated and 

the State of Florida has not contested on appeal. In 

contrast, litigation over the licensing restrictions, 

while including a free speech claim, centered on 

theories grounded in the Commerce, Privileges and 

Immunities, Equal Protection and Due Process 

Clauses. Having lost on all of these constitutional 

theories and abandoned them in this Court, 

Petitioners’ lone remaining claim is that their facial 

First Amendment challenge to Florida’s licensing of 

the practice of interior design in commercial settings 

deserves review in this Court. This Court’s limited 

docket need not include this case. Beyond the lack of 

a split of authority, the absence of any significant 

confusion on the topic, and no real threat that 

Florida’s licensing of the practice of interior design 

in commercial settings does damage to the First 

Amendment, this Court’s review of the question 

presented is ill-advised and potentially could 

unnecessarily call into question state and federal 

regulation of thousands of professions and 

occupations without some clear answer as to why 

limited judicial resources should be devoted to this 
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topic. In the end, no compelling case is made, and 

review should be denied. 

CONCLUSION 

The Court should deny the petition. 

 

Respectfully submitted, 
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