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UPDATED RULE 29.6 STATEMENT 

 
 Petitioner Speedway LLC states that it is an 
indirect wholly owned subsidiary of Marathon Petro-
leum Company LP, a publicly held company. No other 
publicly held company owns 10% or more of Speed-
way LLC’s ownership interests. 

 Petitioner Marathon Petroleum Company LP is a 
limited partnership organized under the laws of 
Delaware with its principal place of business in Ohio. 
The general partner of Marathon Petroleum Com-
pany LP is MPC Investment LLC a limited liability 
company organized under the laws of Delaware with 
its principal place of business in Ohio. The sole lim-
ited partner of Marathon Petroleum Company LP 
is Marathon Petroleum Corporation, a corporation 
organized under the laws of Delaware with its princi-
pal place of business in Ohio. Marathon Petroleum 
Corporation is also the sole member of MPC Invest-
ment LLC. 
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INTRODUCTION 

 Respondents sidestep the circuit split created by 
limiting Perlman to criminal cases. Then, they ignore 
the inconsistent circuit law on collateral-order juris-
diction in the aftermath of Mohawk. They downplay 
the unsettled issues regarding how courts should pro-
tect First Amendment privacy rights in civil dis-
covery. And they insist that petitioners simply failed 
to provide enough evidence. But they fail to recognize 
that this contention squarely raises the legal ques- 
tion of how much evidence is “enough” and whether 
DeGregory, Sweezy, and Pollard allow courts to con-
sider self-evident chill from compelled disclosure of 
private political beliefs. The evidence petitioners sup-
plied would have been deemed adequate by other 
circuits. In sum, respondents have submitted a merits 
brief, but not reasons to deny granting certiorari.  

 The Court should grant review to address the 
important and recurring questions: whether a pre-
sumption of privilege applies, or if not, what quantum 
of proof is necessary. Absent review, discovery of 
private political thought threatens to become routine. 
The loss of First Amendment freedoms “for even min-
imal periods of time, unquestionably constitutes ir-
reparable injury.” Elrod v. Burns, 427 U.S. 347, 373 
(1976) (plurality op.). While respondents would re-
duce Elrod to mere platitudes, the First Amendment’s 
protections are so fundamental that the steps to 
invoke them should not be clouded in mystery. Politi-
cal speakers should know in advance how to preserve 
these protections. Under the current state of the law, 
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and certainly under the Tenth Circuit’s decision in 
this case, certainty is impossible. The Tenth Circuit’s 
decision demonstrates that there is no consistent, 
predictable test for invoking the First Amendment 
privilege, and the Court should grant review to sup-
ply the necessary clarity and guidance.  

 This case is the perfect vehicle to resolve these 
issues. The speech here is core political speech. Re-
spondents never contest that (1) setting the standard 
of weights and measures is a political process and 
(2) the communications at issue related to that delib-
erative process. The harm is immediate and effectively 
irreversible if not reviewed now, as the discovery 
order chills political speech. Self-censorship has oc-
curred as this litigation has proceeded. Discovery 
tactics should not threaten informed, representative 
political decision-making. Such tactics implicate the 
separation of powers because they amount to a col-
lateral attack on the deliberative process by which 
democratic law is made.  

--------------------------------- ♦ --------------------------------- 
 

ARGUMENT 

I. THE COURT SHOULD RESOLVE THE CIR-
CUIT SPLIT ABOUT PERLMAN.  

 Respondents attempt to duck the circuit split re-
garding the scope of Perlman by denying that the 
Tenth Circuit limited Perlman to criminal proceed-
ings. To the contrary, the Tenth Circuit emphasized 
that for “one hundred years,” it has limited Perlman 
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to grand jury proceedings, and it formally so limited 
Perlman jurisdiction in this case: 

We are aware of no case, however . . . that 
extends Perlman beyond criminal grand jury 
proceedings. We decline to do so here. The 
underpinnings of the Perlman rule . . . do not 
apply with equal force to a subpoena directed 
at a non-party as part of discovery in civil lit-
igation. 

App. 23-24. 

 Respondents also argue that the Tenth Circuit re-
jected Perlman on the merits, claiming that the non-
party associations received subpoenas, which they 
could have allegedly resisted, eventually leading to 
a contempt charge directly against the associations. 
App. 24-25. But that ignores what actually happened. 
The non-party associations did resist the subpoenas – 
and prevailed. App. 66-71. The Magistrate quashed 
those specific subpoenas in their entirety. See, e.g., 
App. 70. And no order compelled the non-party asso-
ciations to produce documents in their possession 
pursuant to the re-issued subpoenas. The stay merely 
maintained that status quo. At the time for pro-
duction, the non-party associations were powerless to 
resist the relevant discovery order directed at the 
parties. That order compelled production of associa-
tional documents in the custody and control of de-
fendants (members of non-party associations). App. 
1732. Certain associational members, who were par-
ties, predictably threatened waiver of the common 
privilege to the detriment of the group. This is the 
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recurring problem with joint privileges that Perlman 
jurisdiction cures. But for Perlman, associations have 
to rely on their least courageous members to perfect 
the appeal, and thus the Tenth Circuit’s holding di-
rectly conflicts with the very purpose of Perlman.  

 Finally, recognizing Perlman jurisdiction would 
have been extremely “consequential” because such ju-
risdiction would have replaced the highly deferential 
mandamus standard of review. See App. 28-29 (re-
quiring petitioners to show “more than what we 
would typically consider to be an abuse of discre-
tion”). In fact, the Tenth Circuit relied on the extra-
ordinarily strict mandamus standard to affirm the 
District Court’s rejection of Holly Alfano’s statement. 
App. 38 (“[W]e cannot say that the district court 
clearly and egregiously erred. . . .”). Had de novo re-
view applied, as Perlman would have required, a 
significantly different (and outcome-determinative) 
standard of review would have applied. This legal 
conclusion, by itself, is vitally important when the 
First Amendment is concerned.  

 
II. THE COURT SHOULD RESOLVE CONFU-

SION ABOUT WHETHER THE COLLATERAL-
ORDER DOCTRINE APPLIES TO FIRST 
AMENDMENT CLAIMS. 

 Respondents do not dispute that lower courts are 
uncertain over whether Mohawk Indus., Inc. v. Car-
penter, 130 S. Ct. 599 (2009), precludes collateral 
review of orders implicating a First Amendment or 
other constitutional privilege. Respondents gloss over 
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the differences between the approach of the Tenth 
Circuit, which held that Mohawk compelled it to re-
ject collateral-order jurisdiction, and the conflicting ap-
proach of the Ninth Circuit in Perry v. Schwarzenegger, 
591 F.3d 1147, 1155-56 (9th Cir. 2010), which rec-
ognized that Mohawk’s applicability to the First 
Amendment was a close question. Both the Fifth and 
Seventh Circuits have applied the collateral-order 
doctrine in cases invoking First Amendment rights. 
See In re Hearst Newspapers, L.L.C., 641 F.3d 168, 
174 (5th Cir. 2011); United States v. Blagojevich, 612 
F.3d 558, 560 (7th Cir. 2010).  

 Respondents futilely attempt to dismiss these de-
cisions as “cases about press access to the courtroom,” 
a distinction without a difference, and respondents 
point to no authority indicating that courtroom access 
is more fundamental than the political rights at issue 
here. Respondents’ suggestion that the difference 
between these situations is that the interest of the 
press cannot be reviewed later ignores the irreparable 
injury to the parallel – and collateral – political 
process, in which a debate on the exact subject matter 
at issue in this litigation is ongoing. App. 41-42, 56-
57. The collateral, and effectively unreviewable, harms 
presented in both situations justify Cohen jurisdic-
tion. At a minimum, the Court should settle this 
important question.  

 Furthermore, as the Amici point out, there is 
significant confusion among lower courts regarding 
whether Mohawk effectively repealed the Perlman 
doctrine.  See ASAE et al., Amicus Brief at 14-15. The 
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Ninth Circuit held that Perlman survives Mohawk. 
United States v. Krane, 625 F.3d 568, 570 (9th Cir. 
2010). The Seventh and Sixth Circuits question 
Perlman’s continued validity. See Wilson v. O’Brien, 
621 F.3d 641, 643 (7th Cir. 2010); Holt-Orsted v. City 
of Dickson, 641 F.3d 230, 239 (6th Cir. 2011). And, 
now, the Tenth Circuit has limited Perlman to crimi-
nal grand jury proceedings. App. 23-24. The Seventh 
Circuit has begged for clarification in this area: “Ap-
pellate approaches to this topic are now so disparate 
that only Congress or the Supreme Court could clear 
the air.” Burden-Meeks v. Welch, 319 F.3d 897, 901 
(7th Cir. 2003).  

 
A. The Tenth Circuit Wrongly Imposed 

Mandamus Requirements On The First 
Amendment. 

 Respondents admit that appellate courts have a 
responsibility to provide “the closest scrutiny” to 
alleged First Amendment violations and essentially 
admit that the Tenth Circuit did not apply such 
scrutiny. Brief in Opposition (“BIO”) 10-11. Respon-
dents, however, argue that this failure was permissi-
ble because exacting review can be provided later. 
But here, as in the case of denying the press access to 
court proceedings, justice delayed is justice denied. 
Petitioners suffer irreparable harm due to the loss 
of their First Amendment freedoms, even for a “tem-
porary,” indefinite time period. As the Tenth Circuit 
conceded, mandamus review “is not the same as, nor 
is it a substitute for, a direct appeal.” App. 27. An 
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appeal months, or years, after improperly required 
disclosures of constitutionally protected speech and 
activities should not be the only realistic means to 
review potential deprivations of First Amendment 
rights.  

 
B. Ambort Is Irrelevant.  

 Respondents also argue that collateral review is 
not warranted by pointing out that, eleven years ago, 
this Court denied a petition for certiorari in Ambort v. 
United States, 528 U.S. 1190 (2000). That denial is 
irrelevant because Ambort did not even involve pro-
tected, political speech. See United States v. Ambort, 
193 F.3d 1169, 1170-71 (10th Cir. 1999). Instead, 
Ambort involved a claim to collateral order review on 
the dubious ground that the First Amendment em-
bodied a “right not to be tried.” In Ambort, the Tenth 
Circuit explained that this Court’s precedent requires 
claims of a “right not to be tried” to be viewed “with 
skepticism, if not a jaundiced eye.” Id. at 1171. By 
contrast, petitioners do not assert a fictitious or 
dubious right but, instead, well-established rights of 
speech, petition and association.  App. 14.  

 
III. THE COURT SHOULD RESOLVE THE CIR-

CUIT SPLIT REGARDING WHETHER AN 
EVIDENTIARY SHOWING IS REQUIRED 
AND, IF SO, WHAT SHOWING IS REQUIRED. 

 In addition to granting certiorari to address the 
Perlman and Mohawk questions in the context of the 
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assertion of First Amendment privileges, this Court 
also should grant review to resolve the merits of the 
underlying, substantive First Amendment dispute. 
The outcome here was remarkable – the courts below 
directed petitioners to turn over their political “play-
book” directly to their political opponents, without 
any restriction even for the most obvious petitioning 
documents. 

 
A. NAACP v. Alabama Did Not Hold That 

An Evidentiary Showing Is Required. 

 Respondents argue that the Tenth Circuit’s hold-
ing that an evidentiary showing is always required 
when a party invokes the First Amendment is “set-
tled law” and point to NAACP v. Alabama. Although 
that case recognizes the First Amendment privilege 
that petitioners assert here, it involved the mere 
disclosure of the identities of an organization’s mem-
bership; the case did not hold that an evidentiary 
showing is required in all situations, nor did it pur-
port to define the type of evidence necessary to make 
such a showing in the context of compelled disclosure 
of private associational beliefs, as opposed to mem-
bership identity.1  

 
 1 For the same reasons, respondents’ reliance on United 
States v. Judicial Watch, Inc., 371 F.3d 824 (D.C. Cir. 2004), which 
involved discovery of membership and contributor information, 
is misplaced.  
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 In contrast, DeGregory v. Att’y Gen. of N.H., 383 
U.S. 825 (1966); Sweezy v. New Hampshire, 354 U.S. 
234 (1957) (plurality opinion); and Pollard v. Roberts, 
393 U.S. 14 (1968), all hold that when disclosure of 
private political beliefs is at issue the resulting chill 
on First Amendment rights often is self-evident from 
the face of the discovery requests. NAACP does not 
contradict these holdings. In any event, petitioners 
did not rely solely on self-evident chill, but in fact 
submitted four declarations and an in-court state-
ment demonstrating chill of their First Amendment 
rights. Even if an evidentiary showing is required 
under NAACP, this evidence should have sufficed.  

 
B. The Tenth Circuit’s Decision Conflicts With 

DeGregory, Sweezy And Citizens United. 

 Respondents’ efforts to distinguish DeGregory 
and Sweezy fail. Although respondents assert that 
petitioners “have done nothing to demonstrate that 
the discovery” is comparable to that in DeGregory or 
Sweezy (BIO 19), petitioners repeatedly have pointed 
out that respondents’ discovery requests sought 
petitioners’ private political thought and communica-
tions. Respondents assert that DeGregory and Sweezy 
involved “McCarthy-era governmental investigations” 
(BIO 19), but they provide no principled basis for 
distinguishing between communism in the McCarthy 
Era and the hotly contested political issues of today, 
in which the “1% vs. 99%,” wealth disparities, and  
the most fair standard by which fuel is measured,  
priced and advertised are being debated. Speech 



10 

about fuel standards and other commercial activities 
regulated by the government is no less vital or “politi-
cal” than speech by fringe political parties. See United 
States v. United Foods, Inc., 533 U.S. 405, 410 (2001); 
Sorrell v. IMS Health Inc., 131 S. Ct. 2653, 2665 
(2011).  

 Respondents also attempt to avoid and obscure 
the conflict between the Tenth Circuit and Citizens 
United v. FEC, 130 S. Ct. 876 (2010). Yet respondents 
cannot credibly claim that the Tenth Circuit did not 
distinguish DeGregory in part because the speaker 
there was an individual and petitioners here are 
associations. See App. 12. Nor can respondents deny 
that Citizens United expressly prohibits such speaker 
discrimination. 130 S. Ct. at 898-901.  

 The Court should address the meaning of 
DeGregory, Sweezy, and Pollard for political speech 
and issue advocacy in the political arena. Respon-
dents argue these cases are not applicable in the “fuel 
retailer context” – a blatantly unprincipled and dis-
criminatory speaker-specific basis for distinction. BIO 
19. Citizens United makes clear that DeGregory, 
Sweezy, and Pollard must protect political speech of 
all stripes and by all parties. 

 
C. This Court Should Grant Certiorari To 

Address The Circuit Split On The Quan-
tum Of Proof. 

 Respondents argue unsuccessfully that this case 
does not present a circuit split regarding the necessary 
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quantum of proof. They do not dispute that various 
circuit courts apply divergent standards. This is read-
ily apparent. Some recognize that chill can be self-
evident. See FEC v. Machinists, 655 F.2d 380, 387-88 
(D.C. Cir. 1981); Perry, 591 F.3d at 1163. Others allow 
unsworn letters to suffice as evidence of chill. See 
Dole v. Serv. Employees Union, 950 F.2d 1456, 1460 
(9th Cir. 1991). Still others allow the showing to be 
made in legal arguments and in briefs. See Nat’l Org. 
for Women v. Terry, 886 F.2d 1339, 1355 (2d Cir. 
1989). Some have held evidence of financial burden 
sufficient to establish chill. See Arizona Free Enter-
prise Club’s Freedom Club PAC v. Bennett, 131 S. Ct. 
2806, 2818-19 (2011); AFL-CIO v. FEC, 333 F.3d 168, 
177 (D.C. Cir. 2003). Petitioners satisfied all these 
approaches, but the Tenth Circuit rejected each and 
every one.2 App. 29, 34-35, 37-39. 

 Respondents suggest that because the Tenth Cir-
cuit did not articulate a test, and because other courts 
have not expressed “bright-line tests that differ from 
one another,” there can be no circuit split. BIO 26-27. 
Respondents essentially acknowledge that the lower 
courts fail to apply any consistent quantum-of- 
proof test. Id. Their argument highlights rather than 

 
 2 The proffered evidence included: (1) four original declara-
tions focused on financial and managerial burdens that would 
disrupt the associations’ petitioning activities; (2) argument in 
briefing from inferences to be drawn from both the declarations 
and case law; (3) an unsworn, but in court, statement from Ms. 
Alfano; and (4) supplemental declarations providing the new 
content required by the District Court. 
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negates the need for certiorari. The Tenth Circuit 
rejected petitioners’ original declarations and the in-
court statement of Ms. Alfano as too “equivocal” and 
“minimal,” yet at the same time that court refused to 
define the minimum proof needed to preserve the 
privilege. App. 35, 38. This is a recipe for unpredict-
able decision-making and a chill of protected speech. 
As the ASAE et al., Amicus points out, “no party could 
know what ‘quantum of proof ’ was necessary before 
the Tenth Circuit’s decision, and, unfortunately, even 
after this case, no party knows what ‘quantum of 
proof ’ will suffice.” See ASAE Amicus Brief at 19. 

 Finally, the concurring opinion in the Tenth Cir-
cuit explicitly recognized that petitioners’ supple-
mental affidavits would have satisfied the standard 
that the Tenth Circuit majority opinion refused to 
define. App. 41-42. Petitioners agree with Amici, how-
ever, that the protection of First Amendment rights 
should not hinge on the incantation of “magic words.” 
See ASAE Amicus Brief at 21. Moreover, if “magic 
words” are required, they should be knowable and 
announced in advance of litigation. The Tenth Circuit 
created an arbitrary standard requiring the invoca-
tion of undisclosed “magic words” in an undisclosed 
format. Certiorari is warranted.  

 It is also meritless for respondents to suggest 
that petitioners would not have prevailed even had 
the Tenth Circuit conducted a balancing test. As the 
concurring judge recognized, had the court engaged in 
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a balancing analysis, “this would be a different case.”3 
App. 42. 

 Respondents disingenuously suggest that peti-
tioners’ exercise of their First Amendment rights was 
not chilled because petitioners continue to lobby 
against ATC-related policies. BIO 28-29. After the 
Tenth Circuit’s decision rejecting the First Amend-
ment privilege and lifting the stay, however, other 
witnesses testified to the chilling effect. For example, 
John Eichberger of NACS testified about the chilling 
effect this litigation and discovery were having on his 
association’s internal communications and on peti-
tioning activities: “as litigation proceeded, we stopped 

 
 3 Respondents also incorrectly suggest that petitioners did 
not base their arguments on the right to petition the govern-
ment. See BIO 5 n. 2. Respondents’ assertion is both conceptually 
flawed and demonstrably incorrect. First, the right of associa-
tion is a “correlative freedom.” Roberts v. United States Jaycees, 
468 U.S. 609, 622 (1984). The right is necessarily tied to “collec-
tive effort” to “engage in activities protected by the First 
Amendment.” Id. These activities include the “freedom to speak, 
to worship, and to petition the government.” Id. Petitioners’ 
right of association inextricably is based on other First Amend-
ment liberties such as free speech and petitioning activities. 
Second, petitioners argued to both courts below that just as the 
right to petition justifies Noerr-Pennington immunity so it also 
provides a discovery principle against disclosure of private 
petitioning strategies. See, e.g., 10th Cir. docs. 01018411135 at 6, 
11-12, 14, 16; 01018411880 at 15-16; 01018436205 at 10-11, 14-
15, 22, 35-36, 48; Appellants’ Reply Br. at 3, 5, 9-11, 21, 28-29; 
Appellant App. 384 at 1-3, 10-11, 14-16, 26; 71 at 1, 7-8, 23; 125 
at 1-2, 7-9, 18; 1317 at 3-5, 16-17; 1395 at 1-2; 1431 at 6-7; 1471 
at 2, 9-11, 14-15, 27-29, 31; 1583 at 5-6; 649 at 17-18. 
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talking about [ATC].” Eichberger Dep. 18:4-8, Oct. 14, 
2011. Supp. App. 1.  

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 The Petition for Writ of Certiorari should be 
granted. 

Dated: December 12, 2011 
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In The Matter Of: 

IN RE: MOTOR FUEL 
TEMPERATURE SALES LITIGATION 

----------------------------------------------------------------------- 

JOHN NORMAN EICHBERGER – Vol. 1 
October 14, 2011 

*    *    * 

 [Page 18 lines 4-8] Q Has the issue of automatic 
temperature compensation for retail pumps been 
discussed at those meetings? 

 A It came up early on, but as litigation pro-
ceeded, we stopped talking about it. 

*    *    * 

 


