
 

 

No.  
 

IN THE 

pìéêÉãÉ=`çìêí=çÑ=íÜÉ=råáíÉÇ=pí~íÉë=
_______________ 

EM LTD. AND NML CAPITAL, LTD., 

Petitioners, 
v. 

REPUBLIC OF ARGENTINA AND  

BANCO CENTRAL DE REPÚBLICA ARGENTINA,  

Respondents. 
_______________ 

On Petition For A Writ Of Certiorari  

To The United States Court Of Appeals 

For The Second Circuit 

_______________ 

PETITION FOR A WRIT OF CERTIORARI 

_______________ 

DAVID W. RIVKIN 

JOHN B. MISSING 

SUZANNE M. GROSSO 

DEBEVOISE & PLIMPTON LLP 

919 Third Avenue 

New York, NY  10022 

(212) 909-6000 

 

Counsel for Petitioner  

EM Ltd. 

THEODORE B. OLSON 

   Counsel of Record 

MATTHEW D. MCGILL 

JASON J. MENDRO 

GIBSON, DUNN & CRUTCHER LLP 

1050 Connecticut Avenue, N.W. 

Washington, D.C.  20036 

(202) 955-8500 

tolson@gibsondunn.com 

 

Counsel for Petitioner  

NML Capital, Ltd. 

[Additional Counsel Listed on Inside Cover] 
 



 

 

ROBERT A. COHEN 

DENNIS H. HRANITZKY 

DECHERT LLP 

1095 Avenue of the Americas 

New York, NY  10036 

(212) 698-3500 

 

Counsel for Petitioner  

NML Capital, Ltd. 

 

 
 



 

 

QUESTION PRESENTED 

Section 1610 of the Foreign Sovereign Immuni-
ties Act (“FSIA”), 28 U.S.C. §§ 1602 et seq., sets forth 
the circumstances in which property of a foreign 
state or its agency or instrumentality “shall not be 
immune” from prejudgment attachment or execution 
in satisfaction of a judgment.  28 U.S.C. § 1610.  Sec-
tion 1611 restores immunity to property “of a foreign 
central bank or monetary authority held for its own 
account, unless such bank or authority, or its parent 
government, has explicitly waived its immunity.”  Id. 
§ 1611(b)(1). 

In First National City Bank v. Banco Para El 
Comercio Exterior de Cuba, 462 U.S. 611 (1983) 
(“Bancec”), this Court held that in certain circum-
stances of injustice or control, the separate juridical 
status of a foreign state’s agency or instrumentality 
should be disregarded.  Id. at 629.  In such cases, the 
agency or instrumentality should be treated as the 
alter ego of the foreign state, and “one may be held 
liable for the actions of the other.”  Id.   

When a central bank has been adjudicated under 
Bancec to be the alter ego of a foreign state that has 
waived immunity from attachment and execution, 
does Section 1611(b)(1) of the FSIA immunize the as-
sets held in the name of that bank? 
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PARTIES TO THE PROCEEDING 
AND RULE 29.6 STATEMENT 

All parties below are named in the caption. 

EM Ltd. and NML Capital, Ltd. are not publicly 
traded and have no corporate parent.  No publicly 
held corporation owns more than 10% of their stock. 
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PETITION FOR A WRIT OF CERTIORARI 
 

Petitioners EM Ltd. and NML Capital, Ltd. re-
spectfully submit this petition for a writ of certiorari 
to review the judgment of the United States Court of 
Appeals for the Second Circuit. 

OPINIONS BELOW 

The opinion of the court of appeals is published 
at 652 F.3d 172.  Pet. App. 1a.  The opinion of the 
district court is published at 720 F. Supp. 2d 273.  
Pet. App. 53a. 

JURISDICTION 

The court of appeals issued its opinion on July 5, 
2011, and denied a timely petition for panel rehear-
ing and rehearing en banc on August 17, 2011.  Pet. 
App. 119a.  The jurisdiction of this Court is invoked 
under 28 U.S.C. § 1254(1).   

STATUTORY PROVISIONS INVOLVED 

Relevant provisions of the Foreign Sovereign 
Immunities Act of 1976 (“FSIA”), 28 U.S.C. §§ 1602 
et seq., are set forth in the appendix to this petition.  
Pet. App. 121a.  

STATEMENT 

This petition raises an issue of immense im-
portance to international financial markets and U.S. 
investors that is unlikely to be reviewed by any other 
court of appeals.  The Second Circuit held that even 
if a foreign central bank is the alter ego of a foreign 
state that has waived immunity—that is, even when 
the law demands that the central bank and foreign 
state be treated as identical—the FSIA requires that 
the two be treated separately when enforcing U.S. 
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judgments entered against the sovereign.  The Se-
cond Circuit’s reasoning ignores the alter-ego princi-
ples set forth in this Court’s decision in First Nation-
al City Bank v. Banco Para El Comercio Exterior de 
Cuba, 462 U.S. 611 (1983) (“Bancec”), misinterprets 
the FSIA, conflicts with lower-court decisions apply-
ing Bancec to FSIA waivers, enables rogue states 
such as Argentina to evade billions of dollars in 
judgments entered by U.S. courts for injuries inflict-
ed on U.S. citizens and others, and creates enormous 
uncertainty for U.S. investors about their ability to 
enforce judgments against foreign nations.   

A. Legal Framework 

1.  For much of the Nation’s early history, “the 
United States generally granted foreign sovereigns 
complete immunity from suit in the courts of this 
country.”  Verlinden B.V. v. Cent. Bank of Nigeria, 
461 U.S. 480, 486 (1983).  In 1952, however, the 
State Department issued the “Tate Letter,” which 
urged a “restrictive” theory of sovereign immunity in 
which “immunity is confined to suits involving the 
foreign sovereign’s public acts, and does not extend 
to cases arising out of a foreign state’s strictly com-
mercial acts.”  Id. at 487.   

In 1976, Congress codified the restrictive theory 
of immunity in the FSIA.  See Verlinden, 461 U.S. at 
488.  The Act provides generally that “[a] foreign 
state is normally immune from the jurisdiction of 
federal and state courts, subject to a set of excep-
tions,” which “include actions in which the foreign 
state has explicitly or impliedly waived its immunity, 
and actions based upon commercial activities of the 
foreign sovereign carried on in the United States or 
causing a direct effect in the United States.”  Id. (ci-
tations omitted); see 28 U.S.C. § 1605(a). 
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The FSIA applies not only to foreign states but 
also to agencies and entities owned by those states.  
The Act defines a “foreign state” to include “a politi-
cal subdivision of a foreign state or an agency or in-
strumentality of a foreign state.”  28 U.S.C. 
§ 1603(a).  The Act in turn defines an “agency or in-
strumentality” as “any entity” with separate legal 
personhood and “which is an organ of a foreign state 
or political subdivision thereof, or a majority of 
whose shares or other ownership interest is owned 
by a foreign state or political subdivision thereof.”  
Id. § 1603(b). 

In addition to immunity from liability, the FSIA 
provides for immunity from the ancillary enforce-
ment remedies of prejudgment attachment and 
postjudgment execution.  See 28 U.S.C. § 1609 
(“[T]he property in the United States of a foreign 
state shall be immune from attachment arrest and 
execution except as provided in sections 1610 and 
1611 of this chapter.”).  Section 1610 sets forth the 
circumstances in which “[t]he property in the United 
States of a foreign state, as defined in section 1603(a) 
of this chapter, used for a commercial activity in the 
United States” may be attached or executed against 
to satisfy a court judgment.  Id. § 1610.  One of those 
circumstances is when a sovereign “has waived its 
immunity from attachment in aid of execution or 
from execution either explicitly or by implication.”  
Id. § 1610(a)(1); see also id. § 1610(d)(1) (setting forth 
a similar rule for prejudgment attachment). 

Section 1611 in turn establishes exceptions that 
override Section 1610 and restore immunity from at-
tachment and execution to certain property.  As rele-
vant here, Section 1611(b)(1) restores immunity 
“from attachment and from execution” for “proper-
ty . . . of a foreign central bank or monetary authority 
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held for its own account, unless such bank or author-
ity, or its parent foreign government, has explicitly 
waived its immunity from attachment in aid of exe-
cution, or from execution.”  28 U.S.C. § 1611(b)(1). 

2.  In Bancec, decided seven years after the en-
actment of the FSIA, this Court considered the cir-
cumstances in which a U.S. court should hold liable a 
separately constituted entity owned by a foreign sov-
ereign for the actions of the sovereign.  See 462 U.S. 
at 613.  A Cuba-owned bank had sued a private 
American bank on a letter of credit.  See id. at 614–
15.  The American bank had then counterclaimed for 
a setoff to compensate it for the Cuban government’s 
seizure of its assets during the post-revolution na-
tionalization of the property of U.S. citizens.  See id. 
at 614, 616.  The Cuban bank argued that “its sepa-
rate juridical status shielded it from liability for the 
acts of the Cuban Government.”  Id. at 617.   

This Court rejected the Cuban bank’s argument, 
concluding that the American bank was entitled to 
the setoff.  In so holding, this Court set forth the 
framework that governs when a U.S. court properly 
may disregard the separate juridical status of an en-
tity owned by a foreign nation.  See 462 U.S. at 623–
34.  

The Court began by observing that 
“[i]ncreasingly during this century, governments 
throughout the world have established separately 
constituted legal entities to perform a variety of 
tasks,” and that such entities are “typically estab-
lished as a separate juridical entity, with the powers 
to hold and sell property and to sue and be sued.”  
462 U.S. at 624.  The Court explained that as a mat-
ter of international comity, “government instrumen-
talities established as juridical entities distinct and 
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independent from their sovereign should normally be 
treated as such.”  Id. at 626–27.   

The Court held, however, that a U.S. court may 
not give conclusive effect to the independent status of 
the entity under the law of the sovereign.  Rather, a 
court must apply principles of corporate identity 
“common to both international law and federal com-
mon law” to determine whether that separate status 
should be disregarded under the circumstances of the 
case.  462 U.S. at 622–23.  Specifically, a court 
should disregard an entity’s separate juridical status 
(i) if it “is so extensively controlled by its owner that 
a relationship of principal and agent is created”; or 
(ii) when recognizing the separate status of the enti-
ty from the owner “‘would work fraud or injustice.’”  
Id. at 629 (quoting Taylor v. Standard Gas & Elec. 
Co., 306 U.S. 307, 322 (1939)).  In either of those cir-
cumstances, “one may be held liable for the actions of 
the other.”  Id.   

This Court rejected the Cuban bank’s argument 
that the FSIA somehow supplanted these common-
law principles of attribution.  It made clear that the 
FSIA “was not intended to affect the substantive law 
determining the liability of a foreign state or instru-
mentality, or the attribution of liability among in-
strumentalities of a foreign state.”  462 U.S. at 620.  
In fact, the Court observed, Congress expressly antic-
ipated in enacting the FSIA that courts would gener-
ally “‘respect the separate juridical identities of dif-
ferent agencies or instrumentalities,’” but that “‘a 
court might find that property held by one agency is 
really the property of another.’”  Id. at 628 (quoting 
H.R. Rep. No. 94-1487, at 29–30 (1976), reprinted in 
1976 U.S.C.C.A.N. 6604, 6628–29). 
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Consequently, in the years since Bancec, courts 
of appeals have regularly applied its principles in the 
FSIA context to determine whether a loss of immuni-
ty by a sovereign extends to its alter ego, and vice-
versa.  For example, in Foremost-McKesson, Inc. v. 
Islamic Republic of Iran, 905 F.2d 438 (D.C. Cir. 
1990) (per curiam), the D.C. Circuit held that the 
Bancec test governs the question whether to attrib-
ute the immunity-waiving actions of a state-owned 
entity to a foreign state under the FSIA.   See id. at 
446–49; see also, e.g., Doe v. Holy See, 557 F.3d 1066, 
1078 (9th Cir. 2009) (“extending Bancec’s analysis to 
the question whether the actions of a corporation 
may render a foreign sovereign amenable to suit”). 

B. Proceedings Below 

1.  Argentina has a checkered history of defaults 
on its public debt stretching back to the 19th centu-
ry.  See EM Ltd. v. Republic of Argentina, 473 F.3d 
463, 466 n.2 (2d Cir. 2007) (noting that “Argentina 
has made many contributions to the law of foreign 
insolvency through its numerous defaults on its sov-
ereign obligations”).  As a result, in issuing debt, Ar-
gentina has been obliged to give investors tools that 
would assist them if litigation proved necessary to 
obtain compensation in the event of default.  One of 
those tools is the inclusion in bond instruments of 
provisions consenting to jurisdiction in New York 
and waiving sovereign immunity with respect to both 
liability and enforcement remedies.  Pet. App. 5a & 
n.3.   

Argentina’s latest debt default—the largest sov-
ereign default in history—occurred in December 
2001.  Pet. App. 4a–6a & nn.3, 5.  Petitioners are 
beneficial owners of positions in various defaulted 
bonds that were marketed and sold by Argentina in 



7 

 

the United States.  Id. at 5a.  Since the default, Ar-
gentina steadfastly has refused to make payments of 
either interest or principal on the bonds held by peti-
tioners.  Id. at 5a–7a.  Argentina instead has made 
two offers in which investors were given the option to 
accept a substantially reduced payment in exchange 
for releasing Argentina from any claims under the 
bonds.  Id. at 5a n.4. 

Rather than accepting those one-sided offers, pe-
titioners sued Argentina in the Southern District of 
New York seeking to enforce the terms of the bonds.  
The FSIA did not impose a barrier to these lawsuits 
because of Argentina’s comprehensive waiver of its 
immunity in the bond documents.  Over the past 
eight years, petitioners have obtained approximately 
$2 billion in judgments against Argentina.  Pet. App. 
6a–7a.  None of those judgments has been paid. 

Argentina has taken extraordinary measures to 
shield its assets from creditors who did not accept 
the exchange offers, going so far as to enact legisla-
tion prohibiting the Argentine executive branch from 
satisfying any judgment entered by a U.S. court.  
Pet. App. 65a.  Notwithstanding its contractual 
pledge never to claim immunity from attachment or 
execution, Argentina has vigorously contested every 
attempt by judgment creditors to attach or execute 
against its assets and has spirited many of them out 
of the United States.  As a result of these efforts, 
successful plaintiffs in U.S. courts have been largely 
prevented from enforcing their judgments.  At the 
same time, Argentina has selectively elected to repay 
other, politically favored creditors, such as the Inter-
national Monetary Fund, ahead of schedule.  Id. at 
78a. 
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2.  This case concerns petitioners’ effort to obtain 
satisfaction of a fraction of their outstanding judg-
ments by executing against approximately $100 mil-
lion held at the Federal Reserve Bank of New York 
(“FRBNY”) in the name of Argentina’s central bank, 
Banco Central de la República Argentina (“BCRA”).  
Petitioners filed motions in the Southern District of 
New York seeking to restrain these assets, either 
through prejudgment attachment orders or (in cases 
in which liability has been established) postjudgment 
restraining notices, the first step toward execution of 
a judgment under New York law.  See N.Y. C.P.L.R. 
§ 5222; Pet. App. 11a.  Petitioners argued that 
BCRA’s nominally separate juridical status should 
be disregarded under both alternative prongs of 
Bancec and therefore that the bank should be treated 
as the alter ego of Argentina.  They submitted sub-
stantial evidence that Argentina has exercised com-
plete control over BCRA, regularly raiding its assets 
to fund government expenditures and pay favored 
creditors and otherwise dictating its use of those as-
sets.  Pet. App. 17a, 94a. 

The district court confirmed the attachment or-
ders and restraining notices, issuing a 71-page opin-
ion that drew from the extensive expert reports and 
evidence submitted by petitioners.  See Pet. App. 
53a.  Applying the first prong of the Bancec test—
whether BCRA “is so extensively controlled by [Ar-
gentina] that a relationship of principal and agent is 
created,” 462 U.S. at 629—the district court identi-
fied a pattern of behavior over the last decade 
demonstrating Argentina’s total domination of 
BCRA, including the facts that:  (i) “the Argentine 
government has enacted various laws that have ei-
ther amended the BCRA charter to serve the Repub-
lic’s policies, or enabled the Republic to exert more 
control over BCRA, or both” (Pet. App. 75a); (ii) there 
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has been over the past 15 years “a high rate of turn-
over in the position of BCRA governor” that was “ap-
parently marked by disagreement with the Republic 
over BCRA independence” (id. at 68a–69a); and (iii) 
by forcing BCRA to issue pesos “in sufficient 
amounts to purchase billions of U.S. dollars,” the Ar-
gentine government has “ignored the mandate of 
BCRA’s charter” requiring independence from the 
executive branch with respect to monetary policy (id. 
at  108a–09a).   

Significantly, the record showed that “the Repub-
lic could draw on the resources of BCRA at will.”  
Pet. App. 109a; see also id. (finding that “the man-
agement of BCRA posed no obstacles to the Repub-
lic’s use of the resources of BCRA exactly as the Re-
public wished” notwithstanding charter restrictions 
on government borrowing).  For example, “more than 
$8 billion, constituting almost a third of the U.S. dol-
lar reserves held by BCRA, was used to pay an in-
debtedness of the Republic (not, of course, an indebt-
edness of BCRA).”  Id. at 79a; see also id. (finding re-
payment was made ahead of schedule “because of 
 . . . [the] desire to make such a payment in accord-
ance with [the President’s] political purposes”).  Ac-
cordingly, based on the “great[] . . . volume and 
scope” of the evidence submitted by petitioners (id. at 
94a), the district court concluded that Argentina’s 
plenary control over BCRA’s decisionmaking created 
a relationship of principal and agent, overcoming the 
presumption of independence under Bancec’s first 
prong.  Id. at 109a–110a. 

The district court also held that Argentina’s ac-
tions satisfied the alternative “fraud or injustice” 
prong of Bancec.  Pet. App. 110a–111a.  It concluded 
that “the use by the Republic of the resources and 
funds of BCRA . . . has contributed to fraud and in-
justice perpetrated by the Republic on the bondhold-
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ers” because Argentina has selectively elected to use 
BCRA’s funds to pay off certain debtholders ahead of 
schedule while refusing to pay those who had ob-
tained judgments against Argentina on long-overdue 
debt.  Id. at 112a.   

Having determined under Bancec that, because 
BCRA was the alter ego of its sovereign, its assets 
were those of Argentina, the district court, relying on 
the commercial nature of the investment activities 
conducted through the FRBNY account, then held 
that the funds in the account were “used for commer-
cial activity in the United States.”  Pet. App. 116a.   
Accordingly, given that there was “no question about 
the fact that the Republic has made the requisite 
waivers of immunity as to its property,” the district 
court held that the FRBNY Account was not immune 
from attachment and execution under Section 1610 
of the FSIA.  Id. at 113a.   

Finally, given its conclusion that BCRA was the 
alter ego of Argentina, the district court rejected 
BCRA’s argument that immunity should be restored 
to the funds in the FRBNY Account under Section 
1611(b)(1) because the property was that of “‘a for-
eign central bank . . . held for its own account.’”  Pet. 
App. 116a (quoting 28 U.S.C. § 1611(b)(1)).  The 
funds, the district court held, “w[ere] in fact not the 
property of BCRA held for its own account, but 
w[ere] the property of the Republic.”  Id.  “[I]t would 
be entirely anomalous,” the district court explained, 
“to hold that the funds belonged to BCRA and were 
‘held for its own account,’ within the meaning of 
§ 1611” where there were “weighty and sufficient 
reasons to conclude that the funds in the account 
were in reality the funds of the Republic.”  Id. 
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3. The Second Circuit reversed.  See Pet. App 1a.  
It did not disturb the district court’s finding that, be-
cause BCRA is a mere alter ego, BCRA’s nominally 
separate juridical status must be disregarded under 
Bancec and BCRA held liable for Argentina’s debts.  
Rather, it held that the district court had “misread 
the FSIA when it concluded that a court facing the 
question of whether the assets of a central bank are 
attachable property under the FSIA must first decide 
whether the central bank is entitled to the presump-
tion of independence from its parent state under 
Bancec.”  Id. at 30a–31a.  The Second Circuit con-
cluded that “§ 1611(b)(1) immunizes property of a 
foreign central bank or monetary authority held for 
its own account without regard to whether the bank 
or authority is independent from its parent state 
pursuant to Bancec.”  Id. at 31a (emphasis added).  
Its analysis proceeded in three steps. 

First, it held that Section 1611(b)(1) does not it-
self distinguish between central banks that are legit-
imately separate entities and central banks for 
which the presumption of separateness is overcome 
under Bancec.  Pet. App. 32a–37a.  Critical to its 
analysis was the fact that the introductory clause to 
Section 1611(b)(1)—“Notwithstanding the provisions 
of section 1610 of this chapter”—refers to Sec-
tion 1610 as a whole and not only to those provisions 
of Section 1610 applicable exclusively to agencies or 
instrumentalities of a foreign government.  Id. at 
32a–33a.  Since Section 1611(b)(1) provides an excep-
tion to Section 1610 in its entirety, the Second Cir-
cuit reasoned, “the statute seems to anticipate the 
possibility that property held by the central bank 
may also be property of the sovereign.”  Id. at 33a.  It 
also found significant that the legislative history of 
the FSIA implied that the “‘funds of [ ] foreign cen-
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tral banks’ . . .  are, in fact, ‘the reserves of [the] for-
eign state[s]’ themselves,” and that when Congress 
enacted the FSIA, many foreign central banks, 
though legally separate from their sovereigns, were 
not, in practice, independent.  Id. at 34a–36a (altera-
tions in original) (quoting H.R. Rep. No. 94-1487, at 
31). 

Second, the court of appeals held that the funds 
in the FRBNY account in BCRA’s name were “held 
for its own account” within the meaning of Section 
1611(b)(1).  Pet. App. 37a–46a.  The court concluded 
that the appropriate interpretation of this statutory 
phrase was to presume that any funds “held in an 
account in the name of a central bank or monetary 
authority” are immune, while permitting a plaintiff 
to “rebut that presumption by demonstrating with 
specificity that the funds are not being used for cen-
tral banking functions as such functions are normal-
ly understood.”  Id. at 44a–45a.  The court of appeals 
“recognize[d] that there is no definitive list of activi-
ties ‘normally understood’ to be central banking 
functions,” and that “the definition of what consti-
tutes a ‘central bank activity’ is likely to change over 
time.”  Id. at 45a n.20.  Applying this standard, the 
Second Circuit concluded that the FRBNY funds 
were held for BCRA’s own account within the mean-
ing of Section 1611(b)(1).  Id. at 45a–46a.   

Third, and finally, recognizing that Section 
1611(b)(1) does not apply if immunity has been 
waived, the Second Circuit held that Argentina’s ex-
plicit waiver of its immunity in the bond documents 
did not constitute a waiver of BCRA’s immunity—
even if BCRA were the alter ego of Argentina.  Pet. 
App. 46a–48a.  Because a waiver under the FSIA 
must, as a general matter, be “‘clear and unambigu-
ous,’” the court concluded that Argentina’s waiver of 
its own immunity did not extend to its alter ego.   Id. 
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at 48a (quoting Carpenter v. Republic of Chile, 610 
F.3d 776, 779 (2d Cir. 2010) (per curiam)).   

REASONS FOR GRANTING THE PETITION 

The court of appeals misinterpreted Section 
1611(b)(1) of the FSIA to shield a central bank from 
attachment and execution even if the bank is the al-
ter ego of a foreign state that has waived its immuni-
ty from those remedies.  The court of appeals’ analy-
sis rested on two legal errors.  First, its conclusion 
that Section 1611(b)(1) provides immunity for a cen-
tral bank that is the alter ego of its sovereign misap-
plies the background principle that the property of 
one entity is also the property of its alter ego—a 
principle that Congress intended to inform the 
FSIA—and contradicts the statute’s text and basic 
purposes.  The Second Circuit’s flawed holding is un-
likely to be reviewed by another court of appeals giv-
en the FRBNY’s preeminent role among American 
banks as a depository for the assets of foreign central 
banks.  Second, the court of appeals’ separate hold-
ing that Argentina’s waiver of immunity did not ex-
tend to its alter-ego central bank—and so did not 
trigger Section 1611(b)(1)’s waiver exception—
conflicts with this Court’s decision Bancec and with 
decisions of other courts of appeals applying Bancec’s 
principles to jurisdictional waivers in the FSIA and 
other contexts.  The uncertainty created by both er-
rors threatens to undermine international markets 
in sovereign debt and harm U.S. creditors. 
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I. THE SECOND CIRCUIT’S ERRONEOUS 

INTERPRETATION OF SECTION 1611(b)(1) OF 

THE FSIA THREATENS TO DISRUPT 

FINANCIAL MARKETS AND IS UNLIKELY TO 

BE REVIEWED BY ANOTHER COURT OF 

APPEALS. 

The Second Circuit interpreted Sec-
tion 1611(b)(1) of the FSIA to shield a foreign central 
bank from attachment and execution even if the cen-
tral bank is the alter ego of a foreign state that has 
waived its immunity from those remedies.  That 
holding cannot be reconciled with the Act’s plain 
text, as informed by common-law principles of alter-
ego imputation that, as this Court recognized in 
Bancec, Congress intended to incorporate into the 
FSIA.  Indeed, the court of appeals’ reasoning rested 
primarily on its misunderstanding of the scope of 
neighboring Section 1610.  This stark error of statu-
tory interpretation, which creates grave uncertainty 
for U.S. creditors of foreign nations, is unlikely to be 
reviewed by another court of appeals. 

A. The Second Circuit Misinterpreted 
Section 1611(b)(1). 

1.  Section 1611(b)(1) provides that “the property 
of a foreign state shall be immune from attachment 
and from execution if . . . the property is that of a 
foreign central bank . . . held for its own account, un-
less such bank . . . or its parent foreign government, 
has explicitly waived its immunity.” 28 U.S.C. 
§ 1611(b)(1).  For multiple reasons, the plain text of 
this provision makes clear that it does not apply to a 
central bank that is the alter ego of its sovereign. 

First, the legal consequence of an alter-ego find-
ing under Bancec is that the property is not “that of a 
foreign central bank.”  28 U.S.C. § 1611(b)(1) (em-
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phasis added).  Rather, it is the property of the sov-
ereign parent, because the instrumentality is consid-
ered to be merely the “agent” of the parent.  Bancec, 
462 U.S. at 629.  The effect of the alter-ego finding is 
that the separate status of the entity is entirely dis-
regarded, so the true owner of the assets is the sov-
ereign.  See, e.g., Hercaire Int’l, Inc. v. Argentina, 821 
F.2d 559, 564 (11th Cir. 1987) (“If [the instrumental-
ity] lacks separate status, then the [property] cer-
tainly is Argentina’s commercial property found in 
the United States.”).   

This Court made clear in Bancec that Congress 
was aware of that background common-law principle 
in enacting the FSIA.  Quoting the FSIA’s legislative 
history, Bancec described Congress’s view that U.S. 
courts should “‘respect the separate juridical identi-
ties of different [foreign] agencies or instrumentali-
ties’” but that “‘a court might find that property held 
by one agency is really the property of another.’”  462 
U.S. at 628 (quoting H.R. Rep. No. 94-1487, at 29–
30) (emphasis added).  Given that, Congress un-
doubtedly intended courts applying Section 
1611(b)(1) to conclude that property held in the name 
of an alter ego central bank is “really the property of 
[the sovereign parent]”—and so is not immune from 
attachment and execution.  See Samantar v. Yousuf, 
130 S. Ct. 2278, 2289 n.13 (2010) (“Congress is un-
derstood to legislate against a background of com-
mon-law . . . principles.” (internal quotation marks 
omitted; ellipsis in original)). 

Second, even if assets held in the name of an al-
ter-ego central bank could be considered the assets of 
the sham bank itself rather than of the sovereign, 
such funds certainly would not be held for the central 
bank’s “own account.”  When the central bank is an 
alter ego because the parent state exercises total 
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control over the bank’s assets, those assets are not 
held for the central bank’s “own” account.  The adjec-
tive “own” means “belonging to oneself or itself—
usu[ally] used following a possessive case or pronoun 
[e.g., ‘its’] to emphasize or intensify the idea of prop-
erty, peculiar interest, or exclusive ownership.”  
Webster’s Third New International Dictionary 1612 
(1976); cf. Pink Supply Corp. v. Hiebert, Inc., 788 
F.2d 1313, 1318 (8th Cir. 1986) (“We construe ‘for the 
agent’s own benefit’ to mean at least an economic 
stake in the gain to be realized from the anticompeti-
tive object of the conspiracy.”).  Rather, the Bancec 
standard means that an alter-ego central bank’s as-
sets are held for the account of its parent govern-
ment.  See Bancec, 462 U.S. at 620 (“[FSIA] was not 
intended to affect . . . the attribution of liability 
among instrumentalities of a foreign state”).   

Third, the text of the other subsection of Section 
1611(b) suggests that Congress sought to protect the 
assets of only those central banks with an independ-
ent juridical status of the sort identified in Bancec.  
Section 1611(b)(1) expressly contemplates that a cen-
tral bank will hold its own property (“the property is 
that of a foreign central bank”).  That contrasts 
sharply with subsection (b)(2), which addresses mili-
tary property and states that for immunity to reat-
tach the property need only be “under the control of a 
military authority or defense agency.”  28 U.S.C. 
§ 1611(b)(2)(B) (emphasis added).   

As this Court explained in Bancec, one of the two 
key features of juridically separate entities is “the 
power[] to hold and sell property.”  462 U.S. at 624.  
If Congress had intended Section 1611(b)(1) to confer 
immunity on central banks that (like an army) effec-
tively are arms of the state, rather than only central 
banks that legitimately are separate entities, it 
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would have provided, as in subsection (b)(2), that 
immunity would attach to any property “under the 
control” of such banks or monetary authorities.  The 
statutory reference to the ability to hold property re-
veals Congress’s understanding that the central 
banks or monetary authorities encompassed by the 
provision would be juridically separate entities.  And 
this Court’s holding in Bancec instructs that when an 
entity nominally has separate juridical status (such 
as through the ability to hold and sell property), but 
in reality is under the control of its parent, the law 
will disregard the separate identity.   

This interpretation of Section 1611(b)(1) com-
ports with the FSIA’s objectives.  Congress was con-
cerned that the various exceptions to immunity for 
foreign agencies or instrumentalities set forth in Sec-
tion 1610 would inhibit central banks and monetary 
authorities from holding assets in the United States.  
See H.R. Rep. No. 94-1487, at 27.  But Congress 
chose not to exempt sovereigns from attachment and 
execution in all cases.  Instead, it enumerated in Sec-
tion 1610 the circumstances in which the assets of 
sovereigns would be subject to enforcement remedies.  
Given that congressional line-drawing, it would be 
anomalous to provide immunity to a sham central 
bank that has been found to be an alter ego of the 
government because it in practice operates as a gov-
ernment piggy bank, funding government expendi-
tures at the command of the political authorities. 

2.  The Second Circuit rejected this interpreta-
tion of Section 1611(b)(1).  It held that that “the plain 
language” of the section “suggests that Congress rec-
ognized that the property of a central bank . . . might 
also be the property of that central bank’s parent 
state.”  Pet. App. 32a.  The sole textual basis for this 
“suggestion” was that neighboring Section 1610 sets 
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forth immunity exceptions for both foreign states and 
their agencies and instrumentalities, and Section 
1611(b)(1) begins with the phrase “[n]otwithstanding 
the provisions of section 1610 of this chapter.”  The 
court of appeals believed that the subsections of Sec-
tion 1610 other than subsection (b) refer “only to for-
eign states.”  Id. at 32–34a.  It thus reasoned that “if 
Congress had intended to limit § 1611(b)(1) to inde-
pendent central banks, one would have expected the 
introductory language of the subsection . . . to refer 
only to § 1610(b), which provides for execution or at-
tachment of the property of state agencies and in-
strumentalities, rather than to § 1610 as a whole.”  
Id. at 32a–33a (internal quotation marks omitted). 

The Second Circuit’s reasoning misconstrues 
Section 1610.  Each subsection of Section 1610 ap-
plies to agencies and instrumentalities, because the 
FSIA defines “foreign state” to include any “agency 
or instrumentality” of that state.  See 28 U.S.C. 
§ 1603(a).  Section 1610(a), therefore, sets forth im-
munity exceptions for both parent states and their 
agencies and instrumentalities, while Section 
1610(b) waives immunity only for agencies and in-
strumentalities but in a broader range of circum-
stances.  See Rubin v. Islamic Republic of Iran, 637 
F.3d 783, 797 n.12 (7th Cir. 2011).  The fact that Sec-
tion 1610(a) applies to agencies and instrumentali-
ties is confirmed by the introductory clause of Sec-
tion 1610(b), which indicates that the section pro-
vides immunity exceptions for agencies and instru-
mentalities “[i]n addition to subsection (a).”  28 
U.S.C. § 1603(b). 

The Second Circuit’s inference from the 
“[n]otwithstanding” clause of Section 1611(b)(1) was 
therefore indisputably incorrect.  If that clause re-
ferred only to Section 1610(b), rather than to Sec-
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tion 1610 as a whole, the central-bank exception 
would not override, for example, the immunity ex-
ception for arbitral awards contained in Sec-
tion 1610(a)(6).  Because every subsection of Sec-
tion 1610 applies to agencies or instrumentalities, 
the “[n]otwithstanding” clause of Section 1611(b) 
does not, as the court of appeals held, “anticipate the 
possibility that property held by the central bank 
may also be property of the sovereign state.”  Pet. 
App. 33a. 

The Second Circuit’s textual interpretation also 
is incorrect for another reason.  Section 1611(b) must 
refer to the entirety of Section 1610 because of Sec-
tion 1611(b)(2)’s exemption for property “under the 
control of a military authority or defense agency.”  28 
U.S.C. § 1611(b)(2)(B).  A military authority or de-
fense agency is “not an ‘agency or instrumentality’ of 
a foreign state but an inseparable part of the state 
itself.”  Ministry of Def. & Support for Armed Forces 
of Islamic Republic of Iran v. Elahi, 546 U.S. 450, 
452 (2006) (per curiam) (stating the view of the Solic-
itor General).  Accordingly, the introductory clause of 
Section 1611(b) was necessary to make clear that the 
provisions of Section 1610 addressed to “foreign 
states” do not apply to military property covered by 
Section 1611(b)(2). 

The remainder of the Second Circuit’s reasoning 
was thin and relied almost exclusively on questiona-
ble inferences from legislative history.  For example, 
the court of appeals interpreted a sentence from the 
FSIA’s House Report describing central-bank funds 
as “the reserves of foreign states” to suggest that 
“Congress indicated its understanding that central 
bank property could be viewed as the property of a 
foreign state.”  Pet. App. 34a (internal quotation 
marks omitted).  In ordinary parlance, even the as-
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sets of independent central banks, such as the U.S. 
Federal Reserve, are referred to as a nation’s “re-
serves”; that does not suggest that Congress contem-
plated that the central banks covered by Section 
1611(b)(1) would include arms of the foreign sover-
eign rather than only juridically separate entities.  
Similarly, the court of appeals’ conclusion that the 
phrase “held for its own account” is somehow short-
hand for “used for traditional central-banking func-
tions as such functions are normally understood”—a 
linguistically indefensible interpretation—was based 
entirely on an ambiguous passage in the Act’s legis-
lative history that defied the text Congress actually 
enacted. 

B. THE SECOND CIRCUIT’S DECISION IS 

CRITICALLY IMPORTANT FOR BILLIONS 

OF DOLLARS IN FINANCIAL 

TRANSACTIONS THAT WILL OCCUR IN 

COMING YEARS, YET IS UNLIKELY TO BE 

REVIEWED BY ANOTHER COURT OF 

APPEALS. 

1.  It is vitally important to U.S. financial mar-
kets and investors that this Court review and re-
verse the Second Circuit’s mistaken interpretation of 
Section 1611(b)(1).  The decision below creates a 
blueprint for sovereign fraud in the United States.  
Its pernicious rule enables foreign states that have 
injured U.S. citizens to exploit the benefits of the 
U.S. financial system with impunity so long as they 
affix the label of “central bank” to their accounts.  It 
would make no difference under the Second Circuit’s 
holding whether that label is disingenuous or wheth-
er those foreign states have central banks with any 
identity distinct from their own.   
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For example, when a judgment is entered against 
a foreign state for an “act of torture, extrajudicial 
killing, aircraft sabotage, hostage taking, or the pro-
vision of material support or resources” for such acts, 
28 U.S.C. § 1605A(a)(1), the FSIA permits any prop-
erty of the sovereign used for a commercial activity 
in the United States to be executed against, regard-
less of whether the property was involved in the ac-
tivity on which the judgment was based.  Id. 
§ 1610(a)(7).  Under the Second Circuit’s rule, a state 
sponsor of terrorism who, like Argentina, exercises 
total domination over the resources and deci-
sionmaking of its central bank, could shield any as-
sets in the United States from the victims of its 
crimes attempting to execute on a judgment.  All the 
foreign state need do is smuggle the assets into an 
account nominally owned by the bank. 

Although the standard established by the Second 
Circuit theoretically permits plaintiffs to reach the 
assets of foreign central banks if they can show “with 
specificity that the funds are not being used for cen-
tral-banking functions as such functions are normal-
ly understood,” the court of appeals acknowledged 
that what constitutes such functions is virtually lim-
itless:  “[T]here is no definitive list of activities ‘nor-
mally understood’ to be central banking functions,” 
and “the definition of what constitutes a ‘central 
bank activity’ is likely to change over time.”  Pet. 
App. 45a n.20.  This undefined and onerous burden 
is certain to deprive those victimized by foreign na-
tions of just recoveries that Congress intended to se-
cure for them.  Moreover, the standard gives no indi-
cation of whether it applies only to the funds in a 
given account that are used for central-banking pur-
poses, and if so, over what period of time.  A foreign 
sponsor of terrorism, for example—just as a serial 
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defaulter on bonds that has bilked U.S. investors out 
of billions of dollars—might argue that merely be-
cause the account was used at one time for central-
banking activities, the account remains immune 
even if it is no longer so used.   

The consequence of the Second Circuit’s elastic 
and countertextual rule will be to accord unintended 
and unjustifiable protection to the assets of malfea-
sant sovereigns and to inject enormous uncertainty 
into a law on which major international financial 
transactions are based.  Investors, including pur-
chasers in the secondary market for sovereign debt, 
need certainty that they will be able to enforce U.S. 
judgments against assets held in the United States.  
Cf. Elliott Assocs., L.P. v. Banco de la Nacion, 194 
F.3d 363, 380 (2d Cir. 1999) (“A well-developed mar-
ket of secondary purchasers of defaulted sovereign 
debt . . . provides incentives for primary lenders to 
continue to lend to high-risk countries.”).  The Se-
cond Circuit’s rule, by providing heightened protec-
tion to assets harbored by purely sham entities, is 
inimical to the national interest in ensuring the en-
forceability of the judgments of U.S. courts.  It is 
therefore imperative that this Court correct the Se-
cond Circuit’s misconstruction of the FSIA.   

2.  Because of the special function of the FRBNY, 
it is extremely unlikely that any other court of ap-
peals will have an opportunity to review the decision 
of the Second Circuit.  As the FRBNY told the Se-
cond Circuit below, “many countries maintain a sig-
nificant part of their foreign exchange reserves in 
dollar-denominated assets at the FRBNY.”  FRBNY 
C.A. Br. at 2–3.  It is “one of the largest custodians in 
the world, if not the largest custodian, of foreign offi-
cial reserves.”  Id. at 4.  “The FRBNY has accounts 
for approximately 250 foreign central banks and 
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monetary authorities around the world,” and “[a]s of 
December 31, 2009, the balances in these accounts 
totaled nearly $3 trillion, which represents approxi-
mately 50% of worldwide U.S. dollar-denominated 
reserves.”  Id. at 3. “In 2009, these accounts were 
used to receive and pay out an average of $203 bil-
lion per day—approximately $50 trillion in total for 
the year.”  Id.; see also U.S. C.A. Br. at 2 (“Many for-
eign central banks choose to hold their reserves in 
dollar-denominated assets in accounts in the United 
States—frequently in accounts at the FRBNY.”).  

As a result of the FRBNY’s dominant role in 
holding the reserves of foreign central banks, the Se-
cond Circuit’s interpretation of Section 1611(b)(1) is 
unlikely to be reviewed by any other court of appeals, 
because all attachment or execution proceedings 
against central banks will likely be brought in New 
York.  This Court has not conditioned grants of certi-
orari on a division of authority among lower courts in 
other contexts where none is likely to arise.  In cases 
falling under the exclusive jurisdiction of the Federal 
Circuit, for example, this Court regularly grants cer-
tiorari even though no division of authority exists.  
See, e.g., Quanta Computer, Inc. v. LG Elecs., Inc., 
553 U.S. 617 (2008); Microsoft Corp. v. AT&T Corp., 
550 U.S. 437 (2007); KSR Int’l Co. v. Teleflex Inc., 
550 U.S. 398 (2007).  In those cases, this Court’s de-
cisions to grant certiorari have “turn[ed] largely on 
the importance of the questions presented.”  Eugene 
Gressman et al., Supreme Court Practice § 4.21 (9th 
ed. 2007).   

As this Court has recognized, cases presenting 
legal questions about the scope of immunity for for-
eign nations with large debts to U.S. creditors raise 
issues of overwhelming importance.  For example, in 
another case involving what the court of appeals de-
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scribed as Argentina’s “appalling record of keeping 
its promises to its creditors” (Pet. App. 48a–49a), this 
Court granted certiorari to clarify the meaning of the 
FSIA despite the absence of a division of authority on 
the question presented.  Republic of Argentina v. 
Weltover, Inc., 504 U.S. 607 (1992); see also Nat’l City 
Bank of N.Y. v. Republic of China, 348 U.S. 356, 358 
(1955) (certiorari granted in case raising issue of for-
eign sovereign’s immunity “[b]ecause of the im-
portance of the question and its first appearance in 
this Court”). 

II. THE SECOND CIRCUIT’S WAIVER HOLDING 

CONFLICTS WITH THIS COURT’S DECISION IN 

BANCEC AND DECISIONS OF OTHER COURTS 

OF APPEALS AND WILL ENGENDER 

SUBSTANTIAL UNCERTAINTY IN THE 

INTERPRETATION OF THE FSIA. 

Section 1611(b)(1), even if applicable, is overrid-
den if the “bank or [monetary] authority, or its par-
ent foreign government, has explicitly waived its 
immunity from attachment in aid of execution, or 
from execution.”  28 U.S.C. § 1611(b)(1).  There is no 
dispute in this case that Argentina explicitly waived 
its immunity from attachment and execution in the 
underlying bond documents.  Pet. App. 5a & n.3.  
The Second Circuit, however, held that, despite the 
district court’s alter-ego finding, this waiver did not 
apply to BCRA because BCRA was not specifically 
named in the waiver.  Id. at 48a.  That holding con-
flicts with this Court’s decision in Bancec, which held 
that “where a corporate entity is so extensively con-
trolled by its owner that a relationship of principal 
and agent is created . . . one may be held liable for 
the actions of the other.”  462 U.S. at 629 (emphasis 
added).  It also conflicts with decisions of other 
courts of appeals applying Bancec to the FSIA and, 
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more broadly, to cases applying veil-piercing princi-
ples to jurisdictional waivers. 

A. The Waiver Holding Conflicts With 
Bancec And Decisions Of Other 
Circuits. 

1.  The decision below cannot be reconciled with 
Bancec’s holding that, when an instrumentality is 
the alter ego of its parent government, the actions of 
the sovereign may be imputed to the alter ego, and 
vice-versa.  462 U.S. at 629.  That holding was based 
on this Court’s conclusion that “similar equitable 
principles” to those that apply to the “the legal status 
of private corporations” should be applied in the con-
text of entities owned by sovereigns.  Id. at 628–30 
(emphasis omitted).  In the private context, the 
Court explained, “where a corporate entity is so ex-
tensively controlled by its owner that a relationship 
of principal and agent is created, we have held that 
one may be held liable for the actions of the other.”  
Id. (emphasis added).  The Second Circuit, however, 
held that a sovereign’s waiver of immunity in a con-
tract does not bind its alter-ego central bank unless 
the waiver specifically names the bank, contrary to 
Bancec’s holding. 

Applying Bancec, the Eleventh Circuit has ex-
pressly held, in conflict with the decision below, that 
a court must impute a sovereign’s waiver of immuni-
ty with respect to execution of judgments to its alter-
ego instrumentalities.  In Hercaire International, Inc. 
v. Argentina, the Eleventh Circuit faced the question 
whether Argentina’s “express waiver of immunity for 
itself ‘and its agencies’” with respect to execution of a 
U.S. judgment also operated to waive the immunity 
of an airline that it owned (which the court did not 
understand to be expressly included within the scope 
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of the waiver).  821 F.2d at 563–65.  The district 
court had ruled that it did and had therefore permit-
ted the plaintiff to seize an aircraft owned by the air-
line.  See id. at 563. 

The Eleventh Circuit held that under Bancec, 
“[r]esolution of the waiver issue depends on the pro-
priety of the district court’s ruling on [the airline’s] 
separate juridical existence.”  821 F.2d at 564.  “If 
[the airline] lacks separate status,” the court ex-
plained, the waiver would encompass the property 
held nominally by the airline.  Id.  The court ulti-
mately concluded that the waiver did not bind the 
airline, but only because it determined that the dis-
trict court had incorrectly found that the Bancec test 
was satisfied: “[T]here is no showing that Argentina 
exercises such extensive control over [the airline] as 
to warrant a finding of principal and agent.”  Id. at 
565. 

The decision below directly conflicts with Her-
caire.  The Second Circuit did not disturb the district 
court’s finding that the Bancec test is satisfied—i.e., 
that BCRA is the alter ego of Argentina.  Had it been 
bound by the holding of Hercaire, the court would 
therefore have been required to hold that Argentina’s 
waiver of its immunity from execution also bound 
BCRA.  The Second Circuit’s reliance on the fact that 
Argentina did not expressly name BCRA in its waiv-
er does not comport with Hercaire, where Argentina’s 
waiver likewise did not “specifically embrace[] . . . 
the relevant agency or instrumentality.”  Pet. App. 
48a; see Hercaire, 821 F.2d at 561. 

Other appellate decisions have also concluded 
that one entity’s waiver binds its alter egos for FSIA 
immunity purposes.  In S & Davis International, Inc. 
v. Republic of Yemen, 218 F.3d 1292 (11th Cir. 2000), 
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for example, the Eleventh Circuit acknowledged that 
under the FSIA an alter-ego entity’s implicit waiver 
of immunity for the enforcement of an arbitration 
award would bind the sovereign.  See id. at 1298–
1301.  And in Chuidian v. Philippine National Bank, 
912 F.2d 1095 (9th Cir. 1990), the Ninth Circuit held 
that an implied waiver by a foreign sovereign’s in-
strumentalities would waive immunity of an official 
employed by a government ministry if the Bancec 
test were satisfied (but that there were no allega-
tions in the case that it was).   See id. at 1103–04. 

In none of these cases did the court require the 
alleged alter ego to have been explicitly named in the 
waiver.  Rather, unlike the Second Circuit, they cor-
rectly understood that under Bancec, one entity’s 
waiver must be imputed to its alter egos. 

2.  A related set of circuit precedents hold that 
the Bancec test governs whether an instrumentali-
ty’s commercial activities should operate to waive 
immunity on behalf of its sovereign.  See 28 U.S.C. 
§ 1605(a)(2) (“A foreign state shall not be immune 
from the jurisdiction of courts of the United 
States . . . in any case . . . in which the action is 
based upon a commercial activity.”).  For example, in 
Hester International Corp. v. Federal Republic of Ni-
geria, 879 F.2d 170 (5th Cir. 1989), the Fifth Circuit 
considered whether a Nigerian instrumentality’s 
signing of an agreement to participate in a commer-
cial project could be imputed to Nigeria.  “Because it 
is undisputed that Nigeria was not a party to the 
Agreement,” the court held, “the necessary predicate 
for [the plaintiff] to pursue its claim successfully is 
proof that [the instrumentality] was the alter ego or 
agent of Nigeria, capable of binding it to the Agree-
ment.”  Id. at 176.  Contrary to the reasoning of the 
Second Circuit below, the Fifth Circuit did not hold 
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that the failure of the commercial agreement to spe-
cifically name Nigeria prevented the instrumentali-
ty’s waiver from being imputed to the alter-ego sov-
ereign.* 

The D.C. Circuit reached the same conclusion in 
Foremost-McKesson, Inc. v. Islamic Republic of Iran, 
905 F.2d 438 (D.C. Cir. 1990), which considered 
whether the commercial activity of an Iranian entity 
could operate to waive immunity on behalf of Iran.  
The court held that the Bancec test “applies to juris-
dictional issues” under the FSIA and so an alter ego 
agency’s immunity-waiving commercial activities 
would be imputed to the sovereign.  See id. at 446–
49.  The court did not require that those activities 
specifically identify or involve the sovereign in any 
way.  See also Transamerica Leasing, Inc. v. La Re-
publica de Venezuela, 200 F.3d 843, 848 (D.C. Cir. 
2000) (“Although the Supreme Court in Bancec rec-
ognized [alter-ego status and fraud or injustice] as 
exceptions to the rule that a foreign sovereign is not 
liable for the acts of an instrumentality of the state, 
we have since held that they serve also as exceptions 
to the rule that a foreign sovereign is not amenable 
to suit based upon the acts of such an instrumentali-
ty.”); Fed. Ins. Co. v. Richard I. Rubin & Co., 12 F.3d 
1270, 1287 (3d Cir. 1993) (“[C]ourts of appeals con-
sistently have relied on th[e] [Bancec] presumption 
when making an FSIA jurisdictional determination 
through the application of 28 U.S.C. § 1605(a)(2).”). 

In these decisions, the courts of appeals adopted 
and applied the principle that under the FSIA, any 
action by an entity waiving its immunity from suit 

                                                                 
* The Fifth Circuit ultimately concluded, however, that the in-

strumentality was not an alter ego.  See 879 F.2d at 181. 
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would waive immunity to the same extent for its al-
ter egos.  That is inconsistent with the Second Cir-
cuit’s reasoning below, which required a separate 
waiver specific to the alter ego.   

3.  The Second Circuit’s holding also cannot be 
reconciled with decisions of other courts of appeals 
applying Bancec to hold that, in the FSIA context, 
contractual promises to arbitrate by one entity bind 
its alter egos to submit to the jurisdiction of the arbi-
trator.  In Bridas S.A.P.I.C. v. Government of Tur-
kemenistan, 447 F.3d 411 (5th Cir. 2006), for exam-
ple, the Fifth Circuit considered whether a sovereign 
was bound by an agreement to arbitrate entered into 
by its instrumentality.  After applying Bancec and 
determining that the sovereign had “acted as the al-
ter ego of [the instrumentality] in regard to th[e] . . . 
[a]greement,” the court held that the arbitration 
award could be enforced against the sovereign—
despite the fact that the agreement did not expressly 
mention the sovereign.  Id. at 420.   

Similarly, in S & Davis International, the Elev-
enth Circuit held that the arbitration exception to 
immunity set forth in Section 1605(a)(6)(B) of the 
FSIA overcame the immunity of a non-signatory sov-
ereign because its alter-ego entity was a party to the 
arbitration agreement.  See 218 F.3d at 1302 
(“[G]iven our determination that there was sufficient 
evidence to show the [state-owned entity] is an agen-
cy or instrumentality under the control of the Minis-
try, we find that the district court has subject matter 
jurisdiction pursuant to the arbitration exception.”).  

Bridas and S & Davis were applications of the 
general legal tenet, derived from the same veil-
piercing principles as Bancec, that “a non-signatory” 
to a contract “may be compelled to arbitrate if it so 
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dominated a signatory that it is appropriate to pierce 
the signatory’s corporate veil and hold the non-
signatory liable on the contract containing the arbi-
tration provision.”  World Rentals & Sales, LLC v. 
Volvo Constr. Equip. Rents, Inc., 517 F.3d 1240, 1248 
(11th Cir. 2008); see also, e.g., ARW Exploration 
Corp. v. Aguirre, 45 F.3d 1455, 1460–61 (10th Cir. 
1995).  More broadly, in a variety of contexts, courts 
of appeals regularly hold, applying federal law, that 
entities are bound by contracts entered into by their 
alter egos.  See, e.g., Trustees of Detroit Carpenters 
Fringe Benefits Funds v. Indus. Contracting, LLC, 
581 F.3d 313, 317–18 (6th Cir. 2009).  The decision 
below conflicts with that principle and with the Fifth 
and Eleventh Circuit’s interpretation of Bancec by 
failing to impute Argentina’s contractual promise to 
waive immunity in the bond documents to its alter 
ego BCRA.   

4.  Finally, outside of the FSIA context, federal 
courts have held, applying veil-piercing principles, 
that entities are bound by jurisdictional waivers 
made by their alter egos.  For example, in Patin v. 
Thoroughbred Power Boats, Inc., 294 F.3d 640, 654 
(5th Cir. 2002), the Fifth Circuit held that a waiver 
of personal jurisdiction is imputable to alter egos un-
der the Due Process Clause of the Fifth Amendment.  
The court explained that “courts have consistently 
acknowledged that it is compatible with due process 
for a court to exercise personal jurisdiction over an 
individual or a corporation that would not ordinarily 
be subject to personal jurisdiction in that court when 
the individual or corporation is an alter ego . . . of a 
corporation that would be subject to personal juris-
diction in that court.”  Id. at 653 (citing cases in the 
Second, Eighth, Ninth, and Federal Circuits).  Alt-
hough “[o]nly a few federal courts have specifically 
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considered the related question whether a successor 
corporation is bound by its predecessor corporation’s 
waiver of personal jurisdiction,” it explained, the 
courts to consider the question “have uniformly 
found that it is consistent with due process to impute 
a corporation’s waiver of personal jurisdiction to its 
successor (or its individual alter ego), for the same 
reasons that imputation of jurisdictional contacts is 
appropriate.”  Id. at 653–54.  Echoing this Court’s 
analysis in Bancec, the Fifth Circuit stated that “im-
puting a corporation’s consent to personal jurisdic-
tion to its individual alter ego is consistent with the 
underlying rationale justifying piercing of the corpo-
rate veil,” because “[w]hen a corporation is deemed 
the ‘alter ego’ of an individual, then those entities are 
considered to be one and the same under the law.”  
Id. at 654.  That reasoning runs contrary to the Se-
cond Circuit’s refusal to impute Argentina’s immuni-
ty waiver to its alter-ego central bank. 

B. It Is Critical That This Court Review 
The Second Circuit’s Waiver 
Holding. 

In future litigation, sovereigns can be expected to 
argue that the Second Circuit’s holding on waiver 
was not limited to the context of central banks or the 
enforcement remedies of attachment and execution 
under Sections 1610 and 1611 of the FSIA, because 
its reasoning relied on the general proposition that a 
waiver under the FSIA must be “clear and unambig-
uous.”  Pet. App. 48a.  As a consequence, the decision 
below will lead to years of disruptive and unneces-
sary litigation over FSIA waivers.   

Going forward, foreign nations will undoubtedly 
argue that a wide variety of waivers by alter-ego en-
tities do not bind the parent states, and vice-versa.  
That will be true not only for attachment and execu-
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tion under Section 1610, but also for waivers of im-
munity from liability.  See 28 U.S.C. § 1605(a)(1) (“A 
foreign state shall not be immune from the jurisdic-
tion of courts of the United States or of the States in 
any case . . . in which the foreign state has waived its 
immunity either explicitly or by implication.”).  That 
is effectively a pathway to the sort of fraud that this 
Court sought to prevent in Bancec, in which foreign 
sovereigns can use shell entities to hide assets from 
U.S. courts and evade U.S. judgments.  See Bancec, 
462 U.S. at 630 (“[T]he Court has consistently re-
fused to give effect to the corporate form where it is 
interposed to defeat legislative policies.”).   

In the immediate future, the Second Circuit’s 
waiver holding portends perhaps even more trou-
bling consequences than its misinterpretation of Sec-
tion 1611(b)(1).  If one or more foreign nations de-
fault on their debt, as appears possible, they likely 
will argue that U.S. investors cannot execute judg-
ments against their alter-ego entities with assets in 
the United States used for a commercial activity, 
even where (as here) the underlying bond documents 
waive immunity from attachment and execution.  It 
is therefore urgently necessary that this Court re-
view and reverse the decision of the Second Circuit. 
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CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted. 
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