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(I) 

QUESTION PRESENTED 

In City of South Lake Tahoe v. California Tahoe 

Regional Planning Agency, 449 U.S. 1039 (1980), two 

Justices dissented from the denial of certiorari in a 

case asking whether a political subdivision has juris-

dictional standing to sue its parent state for violating 

a structural provision of the Constitution.  In the fol-

lowing three decades, this same issue has produced a 

widespread, entrenched, longstanding, and intracta-

ble three-way circuit split—predominantly premised 

on different courts reading this Court’s own prece-

dent in very different ways.  This confusion has been 

expressly acknowledged by multiple courts of ap-

peals, a variety of district courts, and the academic 

community, and prompted calls from individual 

judges to reconsider circuit precedent—yet without 

any indication that any circuit is prepared to aban-

don its own position. 

The question presented is: 

Whether a political subdivision has standing, in a 

suit against its parent state, to press (i) exclusively 

statutory claims, as the divided Tenth Circuit held 

below; (ii) exclusively “structural” claims (constitu-

tional or statutory), as the Fifth and Eleventh Cir-

cuits have held; or (iii) no claim at all, as the Ninth 

Circuit has held—so that petitioners may challenge 

(or not) an illegitimate State law on the ground that 

it exceeds the State’s power under the dormant 

Commerce Clause. 
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PARTIES TO THE PROCEEDING 

Petitioners are the City of Hugo, an Oklahoma 

municipality, plaintiff-appellant below; Hugo Munic-

ipal Authority, an Oklahoma Public Water Trust for 

the benefit of the City of Hugo, Oklahoma, plaintiff-

appellant below; and the City of Irving, Texas, plain-

tiff-intervenor-appellant below. 

Respondents are Tom Buchanan, Rudolf John 

Herrmann, Ed Fite, Ford Drummond, Marilyn 

Feaver, Kenneth W. Knowles, Linda Lambert, Joe 

Taron, and Richard Sevenoaks, in their official ca-

pacity as members of the Oklahoma Water Resources 

Board and the Oklahoma Water Conservation Stor-

age Commission; all were defendants-appellees be-

low, except for Tom Buchanan (succeeding Jess Mark 

Nichols), Marilyn Feaver (succeeding Jack W. Kee-

ley), and Joe Taron (succeeding Lonnie Farmer), who 

are automatically substituted as parties under this 

Court’s Rule 35.3. 
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(1) 

In the Supreme Court of the United States 
 

 

No.  

 

CITY OF HUGO, OKLAHOMA, ET AL., PETITIONERS 
 

v. 
 

TOM BUCHANAN, ET AL. 
 

 
ON PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT 

 

 

PETITION FOR A WRIT OF CERTIORARI 
 

 

The City of Hugo (together with the Hugo Munic-

ipal Authority) and the City of Irving respectfully pe-

tition for a writ of certiorari to review the judgment 

of the United States Court of Appeals for the Tenth 

Circuit in this case. 

OPINIONS BELOW 

The opinion of the court of appeals (App., infra, 

1a-52a) is reported at 656 F.3d 1251.  The opinion of 

the district court (App., infra, 55a-70a) is not report-

ed but is available at 2010 WL 1816345. 

JURISDICTION 

The judgment of the court of appeals was entered 

on September 7, 2011.  A petition for rehearing was 

denied on October 6, 2011 (App., infra, 53a-54a).  
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The jurisdiction of this Court is invoked under 28 

U.S.C. 1254(1). 

CONSTITUTIONAL PROVISIONS INVOLVED 

The Commerce Clause of the United States Con-

stitution provides, in relevant part:  “The Congress 

shall have Power * * * To regulate Commerce 

* * * among the several States.” 

The Supremacy Clause of the United States Con-

stitution provides, in relevant part:  “This Constitu-

tion, and the Laws of the United States which shall 

be made in Pursuance thereof * * * shall be the su-

preme Law of the Land; and the Judges in every 

State shall be bound thereby, any Thing in the Con-

stitution or Laws of any State to the Contrary not-

withstanding.” 

STATEMENT 

According to the split panel below, a political 

subdivision is powerless to challenge State law in 

federal court on constitutional grounds implicating 

“structural” rights—yet not precluded from suing the 

State in federal court to challenge the same law un-

der a federal statute.  This jurisdictional rule is un-

sound in principle and unworkable in practice.  Polit-

ical subdivision standing has generated (i) express 

and acknowledged confusion across multiple circuits 

regarding the correct constitutional standard—

leading to an untenable three-way split of authority; 

(ii) a dissent in this very case—and both majority 

and dissent specifically identifying the existence of 

this widespread confusion; (iii) a variety of concur-

rences and dissents in other circuit-level cases also 

disagreeing over the correct standard; (iv) explicit 

statements by a variety of district courts recognizing 
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this confusion at the circuit level; (v) statements by 

academic commentators acknowledging the division 

of authority; and (vi) even a dissent from the denial 

of certiorari by two Justices of this Court a few dec-

ades earlier, illustrating that the issue has not re-

solved itself and, if anything, only further warrants 

the Court’s attention today. 

In addition, the split decision below is profoundly 

mistaken.  It frames this merits-inquiry as a juris-

dictional question, notwithstanding this Court’s clear 

guidance that jurisdiction has nothing to do with a 

subdivision’s right to proceed in court if ordinary Ar-

ticle III requirements are met.  And it elevates fed-

eral statutory protections above the federal constitu-

tion itself—and does so on the basis that the Su-

premacy Clause somehow advances structural inter-

ests when a federal enactment (but not the actual 

Constitution) preempts conflicting state law.  The 

Constitution’s text says otherwise: the Supremacy 

Clause targets both the Constitution and federal 

laws, and the federal interest in suppressing unlaw-

ful state action is no less when a State is violating 

our nation’s foundational legal document. 

This case arises against the backdrop of a high-

stakes water dispute.  Substantial and compelling 

interests are now compromised by an unconstitu-

tional state policy that, according to the court below, 

is shielded from any judicial scrutiny at all.  What 

Justice White wrote three decades ago remains true 

today:  “Because the jurisdictional questions raised 

by this case are important and have received conflict-

ing answers in the Courts of Appeals and because 

the case raises a question of the continuing validity 

of our own precedent,” the Court should “grant certi-

orari and set the case for plenary consideration.”  
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City of S. Lake Tahoe v. Cal. Tahoe Reg’l Planning 

Agency, 449 U.S. 1039, 1042 (1980). 

1.  The Cities of Hugo and Irving entered into a 

contract in August 2008 for Irving, a Texas city, to 

purchase water from Hugo, an Oklahoma city, to use 

in Texas.  App., infra, 59a.  A portion of this water is 

already appropriated pursuant to Hugo’s rights un-

der permits issued by the Oklahoma Water Re-

sources Board, and the remaining portion is water 

sought to be appropriated pursuant to a pending ap-

plication by Hugo.  Id. at 58a-59a. 

Before the rights under the contract could be ef-

fectuated, however, Hugo had to comply with Okla-

homa requirements that restricted the use of water 

in areas outside Oklahoma.  App., infra, 2a.  Because 

the State’s water-allocation criteria discriminated 

against interstate commerce—water is an article of 

commerce, id. at 64a, and the underlying legal 

framework is “unapologetically protectionist,” id. at 

69a—Hugo and Irving brought suit against members 

of the Board seeking a declaration that the State 

laws were unconstitutional and unenforceable under 

the dormant Commerce Clause.  Id. at 2a, 56a. 

2.  The district court granted summary judgment 

for the Board, and dismissed the case.  App., infra, 

70a-72a.  According to the district court, Oklahoma 

had the right under the Red River Compact—a mul-

tistate agreement ratified by Congress—to favor in-

state interests over out-of-state interests, including 

the right to interfere with Irving’s ability to enter the 

interstate market to purchase Oklahoma water for 

out-of-state use.  Id. at 58a, 69a. 

3.  In a 2-1 decision (Murphy, J.), the Tenth Cir-

cuit vacated the district court’s order and remanded 

the action with instructions to dismiss for lack of ju-
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risdiction.  App., infra, 26a.  Noting that “no party” 

had questioned standing “[o]n appeal” or “below,” the 

court sua sponte requested supplemental briefing on 

petitioners’ standing to raise a constitutional chal-

lenge against Hugo’s parent state.  Id. at 5a. 

a.  The majority concluded that Hugo lacked 

standing.  It held that, under existing circuit prece-

dent, political subdivision standing was a jurisdic-

tional question, App., infra, 5a, and petitioners could 

not satisfy the pertinent standard developed from 

this Court’s line of cases in City of Trenton v. New 

Jersey, 262 U.S. 182 (1923), and Williams v. Mayor & 

City Council of Balt., 289 U.S. 36 (1933)—cases that 

involved Fourteenth Amendment and Contract 

Clause challenges to discretionary state decisions.  

As the Tenth Circuit had previously construed those 

cases, the majority reasoned, petitioners could assert 

only “‘collective or structural rights’” against a par-

ent State.  App., infra, 8a.  And those rights, the ma-

jority continued, were properly understood as exclu-

sively statutory rights enforceable through the Su-

premacy Clause.  Id. at 8a-9a.  As the majority 

viewed it, this Court had “made clear that the Con-

stitution does not contemplate the rights of political 

subdivisions as against their parent states.”  Id. at 

11a.  The Supremacy Clause, however, was a legiti-

mate means to “guarantee, as a structural matter, 

that federal law predominate[d] over conflicting state 

law”—but only if “the source of [the] substantive 

right[] was a federal statute,” and not the Constitu-

tion itself.  Ibid.; see also id. at 14a (“federal statutes 

may provide rights to political subdivisions which 

they can enforce in court, while constitutional guar-

antees simply do not contemplate political subdivi-

sions’ own rights vis-à-vis their parent states”). 
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The majority also noted that, even if it did consid-

er “structural” rights to include constitutional rights, 

petitioners’ suit would still fail because “the dormant 

Commerce Clause” concerns “rights that are properly 

characterized as guaranteed to individuals.”  App., 

infra, 20a.  “Because the claims advanced by Hugo 

are not based on a federal statutory enactment af-

fording it federal rights, but are instead based on a 

constitutional provision affording individual econom-

ic rights,” the majority concluded, “Hugo lacks stand-

ing to bring the claims in federal court.”  Id. at 23a.  

(Having rejected Hugo’s standing, the majority also 

proceeded to reject Irving’s (derivative) standing: 

“Because Irving’s standing is premised solely on its 

contract with Hugo, and because Hugo itself possess-

es no rights under the dormant Commerce Clause as 

against its parent state, Irving is unable to meet the 

third constitutional standing requirement of re-

dressability.”  Id. at 26a.) 

b.  Judge Matheson dissented.  He reasoned that 

political subdivisions have the power to press claims 

founded on “‘constitutional provision[s] * * * written 

to protect * * * structural rights.’”  App., infra, 29a 

(quoting Branson Sch. Dist. RE-82 v. Romer, 161 

F.3d 619, 628 (10th Cir. 1998)).  Because “the 

dormant Commerce Clause protects a structural 

right,” he concluded, it also “supports political subdi-

vision standing.”  Ibid. 

The dissent further explained how recent Su-

preme Court decisions had limited the reach of this 

Court’s earlier precedent, including by stressing the 

principle that “state legislative control of municipali-

ties is subject to constitutional limitations.”  App., 

infra, 33a (citing Gomillion v. Lightfoot, 364 U.S. 339 
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(1960)).  The dissent found this principle incompati-

ble with the majority’s disposition.  Id. at 34a-35a. 

The dissent also found the majority’s reliance on 

the Supremacy Clause at odds with that Clause’s 

basic function.  Because the Supremacy Clause re-

quires either “a federal statute or the dormant 

Commerce Clause” to “prevail if it conflicts with 

state law,” the dissent found no basis for limiting 

standing to situations in which the subdivision seeks 

to enforce a federal statute against conflicting state 

law.  App., infra, 40a-41a.  “Party interests are at 

stake in both preemption and dormant Commerce 

Clause claims, but the nature of the claim—

adjudicating the power of the state relative to that of 

the federal government—is structural, a question of 

relative state and federal power.”  Id. at 46a.  The 

dissent accordingly concluded that petitioners had 

standing to assert their constitutional claim.  (The 

dissent also found that Irving independently had 

standing under an ordinary Article III analysis, a 

point not pressed in this petition.  Id. at 52a.) 

4.  Notwithstanding that both majority (App., in-

fra, 8a) and dissent (id. at 33a-34a) had identified a 

robust circuit conflict on the standing question, the 

court denied a petition for rehearing en banc on Oc-

tober 6, 2011.  App., infra, 53a-54a.  The panel’s dis-

position therefore stands as the official and control-

ling law of the circuit. 

REASONS FOR GRANTING THE PETITION 

In holding that political subdivisions lack stand-

ing to assert constitutional claims, but not statutory 

claims, against their parent states, the split panel 

below adopted an incorrect view of a profoundly im-

portant question that has divided the circuits for 
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decades.  The decision contributes to an entrenched 

and intractable three-way split—depending on where 

a subdivision is located, it either has standing to 

press (i) exclusively statutory claims; (ii) exclusively 

structural claims (constitutional or statutory); or (iii) 

no claims at all.  The confusion is stark and manifest 

at every level of the judiciary: it has divided the cir-

cuits, divided the district courts, divided panels on 

the circuits, generated widespread confusion 

acknowledged by courts and acknowledged by expert 

commentators, and even prompted a dissent from 

denial of review in this Court—which stated that it 

was time, more than three decades ago, to resolve 

this very question to avoid the (comparatively) minor 

division of authority at that early hour. 

That sharp conflict is compelling on its own, but 

the fundamental errors in the panel’s disposition also 

underscore the need for this Court’s guidance.  Ac-

cording to the majority, the “structural” protections 

inherent in the Constitution place more weight on 

statutory law than the very constitutional dictates 

that provide the enumerated authority for the statu-

tory enactments in the first place.  This alone stands 

the law on its head, but it is not the panel’s only mis-

take.  The panel continued to declare the Supremacy 

Clause as the driving force behind its analysis—

while ignoring that the Supremacy Clause, textually, 

draws no distinction at all between “[t]his Constitu-

tion” and the “Laws” made pursuant to it.  If it is vi-

tal to the federal scheme, as it assuredly is, to dis-

place conflicting state law in the context of positive 

federal enactments, it is a fortiori necessary to dis-

place conflicting state law when it flouts the Consti-

tution itself.  Yet the panel got this exactly back-

wards, inviting puzzling consequences to follow inex-



9 

 

orably from its reasoning: if the constitutional rule—

the dormant Commerce Clause, for example—is re-

duced verbatim to a statute, the panel would appar-

ently have allowed petitioners’ suit to proceed; but if 

the identical rule is found only in the Constitution 

itself, the State may continue abusing a subdivision 

in a manner that indisputably exceeds the State’s 

legal authority.  There is no obvious principle in law 

or logic supporting such an unsettling rule—and 

there certainly is nothing in the text of Article III or 

this Court’s cases, contrary to the panel’s view, that 

would characterize that rule as jurisdictional in na-

ture. 

This issue is substantially important, frequently 

recurring, and capable of resolution only by this 

Court—a point made clear by the fact that the com-

peting circuit views are lodged in drastically differ-

ent understandings of this Court’s own precedent.  

Because this case presents an excellent vehicle for 

putting the confusion to rest, review is warranted. 

A. The Circuit Courts Are Intractably Divided 

Over This Issue 

There is widespread confusion among the circuits, 

and this Court should accordingly resolve the three-

way split of authority over whether a political subdi-

vision has standing to assert a constitutional claim 

against its parent state. 

1.  In City of S. Lake Tahoe v. Cal. Tahoe Reg’l 

Planning Agency, 625 F.2d 231 (9th Cir. 1980), the 

Ninth Circuit adopted a per se rule precluding any 

political subdivision suit against a parent state.  625 

F.2d at 233-234.  The court grounded this rule in ear-

lier decisions of this Court—the Trenton and Wil-

liams line—rejecting municipal challenges under the 
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Contract Clause and the Equal Protection and Due 

Process Clauses of the Fourteenth Amendment.  Id. 

at 233 (citing those cases).  Rather than limit this 

line of precedent to the rights at issue, the Ninth 

Circuit instead viewed the Court’s cases as sweeping 

to prohibit all suits on any ground.  Ibid. 

The circuit has since revisited the issue on multi-

ple occasions, but each time has refused to reconsider 

its categorical prohibition—even over dissents (see 

Indian Oasis-Baboquivari Unified Sch. Dist. No. 40 

v. Kirk, 91 F.3d 1240, 1245 (9th Cir. 1996) (Rein-

hardt, J., dissenting) (“the majority’s analysis con-

travenes [Washington v. Seattle Sch. Dist., No. 1, 458 

U.S. 457 (1982)] and creates both an inter-circuit and 

intra-circuit conflict”)), and concurrences explicitly 

calling for en banc consideration (see Palomar 

Pomerado Health Sys. v. Belshe, 180 F.3d 1104, 1109 

(9th Cir. 1999) (Hawkins, J., concurring) (“[b]ecause 

the current law in this circuit calls for a ban on any 

constitutional challenge by a political subdivision 

against its ‘parent state’—an interpretation at odds 

with at least three other circuits—I believe our en 

banc court should take another look at South Lake 

Tahoe and its progeny”; “circuits that have rejected a 

‘per se’ rule against all constitutional challenges 

have provided convincing reasons for doing so”)). 

The rule in the Ninth Circuit is accordingly en-

trenched: as the circuit has said, “[w]e must follow 

South Lake Tahoe—right or wrong—unless interven-

ing authority undermines the decision.”  Indian Oa-

sis, 91 F.3d at 1243; see also Burbank-Glendale-

Pasadena Airport Auth. v. City of Burbank, 136 F.3d 

1360, 1364-1365 (9th Cir. 1998) (Kozinski, J., concur-

ring) (noting the circuit conflict as a possible “reason 

to reconsider the matter en banc,” but suggesting de-
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lay due to doubts about the propriety of a non-

categorical rule).1 

2.  In the decision below, by contrast, the Tenth 

Circuit rejected the Ninth Circuit’s categorical rule, 

see App., infra, 8a n.5, but also rejected a fair read-

ing of earlier Tenth Circuit precedent that seemingly 

permitted constitutional claims asserting structural 

rights, see id. at 7a-9a. 

In Branson Sch. Dist. RE-82 v. Romer, 161 F.3d 

619 (10th Cir. 1998), the circuit read this Court’s de-

cisions in Williams and Trenton to “stand only for the 

limited proposition that a municipality may not 

bring a constitutional challenge against its creating 

state” when the “constitutional provision” at issue 

“was written to protect individual rights, as opposed 

to collective or structural rights”—and not simply to 

preclude the filing of any constitutional claim (aside 

from the Supremacy Clause) at all.  161 F.3d at 628. 

Yet notwithstanding this language, the majority 

below reasoned that the only “structural matter” 

possibly at issue was securing compliance, through 

the Supremacy Clause, with federal statutory law:  

“This understanding of the Supremacy Clause in-

forms the use of the words ‘structural’ and ‘collective’ 

to describe the rights political subdivisions may vin-

dicate in federal court against parent states.”  App., 

                                            
1  Both the Eighth Circuit, see Delta Special Sch. Dist. No. 5 

v. State Bd. of Educ., 745 F.2d 532, 533 (8th Cir. 1984), and the 

Seventh Circuit, see Vill. of Arlington Heights v. Reg’l Transp. 

Auth., 653 F.2d 1149, 1152 (7th Cir. 1981), have refused to 

permit subdivision suits raising constitutional claims under the 

Fourteenth Amendment; these courts, however, did not state 

whether the prohibition was across-the-board or merely tailored 

for the specific, individual right asserted in each suit. 
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infra, 9a; see also, e.g., Bd. of Educ. of Township 

High Sch. Dist. No. 205 v. Ill. State Bd. of Educ., 

1989 WL 106610, at *6 (N.D. Ill. Sept. 11, 1989) 

(adopting a similar rule permitting suit “for viola-

tions of federal statutes”) (emphasis added).  The 

panel, however, did not explain why a subdivision 

might not be interested in “vindicating” constitution-

al rights, and not merely statutory rights, or why the 

Supremacy Clause assumed a different role when 

preempting state law on the strength of the latter 

and not the former. 

Because the circuit denied en banc review, over a 

substantial dissent and an acknowledged split of au-

thority, there is no reason to presume the Tenth Cir-

cuit will revisit this rule in the near term. 

3.  In at least four separate jurisdictions, howev-

er, petitioners’ claims would have been permitted to 

go forward.  In United States v. Alabama, 791 F.2d 

1450 (11th Cir. 1986), the Eleventh Circuit acknowl-

edged the “confusion surrounding this issue” (791 

F.2d at 1455 n.2), but refused to apply a “per se 

rule”: “In assessing the standing to sue of a state en-

tity, we are bound by the Supreme Court’s or our 

own Court’s determination of whether any given con-

stitutional provision or law protects the interests of 

the body in question.”  Id. at 1455.  The court accord-

ingly permits subdivision suits to proceed on the 

merits of the individual claim. 

Likewise, in City of Atlanta v. Spence, 249 S.E.2d 

554 (Ga. 1978), the Georgia Supreme Court recog-

nized the bar against subdivision suits asserting 

“equal protection or due process” claims, but express-

ly reserved the right to “raise other constitutional 

questions concerning the statute.”  249 S.E.2d at 556; 
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see also Ga. Dep’t of Corr. v. Chatham County, 619 

S.E.2d 373, 377 (Ga. Ct. App. 2005) (same). 

The Fifth Circuit adopted the same rule in Rogers 

v. Brockette, 588 F.2d 1057 (5th Cir. 1979).  The cir-

cuit explained that this Court’s early decisions were 

limited to “substantive interpretations of the consti-

tutional provisions involved,” not strict holdings that 

“a municipality never has standing to sue the state of 

which it is a creature.”  588 F.2d at 1068. 

In reaching that conclusion, the circuit (at 1069-

1070) looked to this Court’s decision in Gomillion v. 

Lightfoot, 364 U.S. 339 (1960), which had explicitly 

narrowed the “seemingly unconfined dicta” of the 

Trenton and Williams line to hold simply “that the 

State’s authority is unrestrained by the particular 

prohibitions of the Constitution considered in those 

cases.”  364 U.S. at 344.  It followed, the Fifth Circuit 

concluded, that “[a] party had standing or a ‘right to 

sue’ if it was correct in its claim on the merits that 

the statutory or constitutional provision in question 

protected its interests.”  Id. at 1070 (emphasis add-

ed); see also City of Alpine v. Abbot, 730 F. Supp. 2d 

630, 632-633 (W.D. Tex. 2010) (“when a political 

subdivision sues its state creator on constitutional 

grounds, Rogers requires an analysis of the constitu-

tional provisions involved in the case”; “where a suit 

* * * is based on a constitutional provision that pro-

tects structural rights—such as the Supremacy 

Clause—the political subdivision may sue its state”); 

Santiago Collazo v. Franqui Acosta, 721 F. Supp. 2d 

385, 393 (D. Puerto Rico 1989) (citing Rogers for the 

proposition that “political subdivisions can sue their 

states on constitutional grounds when the right as-

serted is protected”) (first emphasis added); City of 

New Rochelle v. Town of Mamaroneck, 111 F. Supp. 
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2d 353, 364 (S.D.N.Y. 2000) (reading Rogers to per-

mit political subdivisions to “challenge the constitu-

tionality of state legislation on certain grounds and 

in certain circumstances”) (emphasis added); David 

J. Barron, Why (and When) Cities Have a Stake in 

Enforcing the Constitution, 115 Yale L.J. 2218, 2250 

(2006) (“The Fifth and Tenth Circuits, for example, 

have limited cities’ standing to cases that involve 

claims under the Supremacy Clause and other struc-

tural restrictions on state power, such as the 

Dormant Commerce Clause.”); Michael A. Lawrence, 

Do ‘Creatures of the State’ Have Constitutional 

Rights?: Standing for Municipalities to Assert Proce-

dural Due Process Claims Against the State, 47 Vill. 

L. Rev. 93, 94 (2002). 

In Star-Kist Foods, Inc. v. County of Los Angeles, 

42 Cal.3d 1 (Cal. 1986), finally, the California Su-

preme Court highlighted the “unsettled” legal land-

scape, specifically rejected the per se rule in the 

Ninth Circuit, and authorized political subdivisions 

to sue explicitly on “commerce clause” claims.  42 

Cal.3d at 7-9.  The court compared the Commerce 

Clause to the Supremacy Clause and concluded that 

each plays a structural role in “defin[ing] the relative 

powers of states and the federal government.”  Id. at 

9 (internal quotation marks omitted).  Subdivision 

suits, the court reasoned, served an important func-

tion: “State action cannot be so insulated from scru-

tiny that encroachments on the federal government’s 

constitutional powers go unredressed.”  Ibid. 

Consequently, if this suit arose in the Fifth Cir-

cuit or the Eleventh Circuit, it would have come out 

exactly the opposite way.  And if the suit were filed 

in California state court, it would have the opposite 

outcome from a suit filed in California federal 
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court—an untenable result that invites the worst 

kind of forum-shopping.  Jurisdictional standing 

should not be determined based on the happenstance 

of where any particular subdivision is located—or 

which court (state or federal) is selected for the suit.  

These are precisely the kinds of conflicts that tradi-

tionally serve as a compelling basis for granting re-

view. 

4.  The need for review is not only illustrated by 

what circuits have held, but also by what certain 

courts have not held.  These courts have noticed the 

profound confusion in the area and refused to pick a 

side.  See, e.g., City of New Bedford v. Woods Hole, 

2003 WL 21282212, at *1-*2 (D. Mass. May 23, 2003) 

(characterizing the issue as “difficult” and “im-

portant” while recognizing the “split”); see also Alex-

ander Willscher, Comment, The Justiciability of Mu-

nicipal Preemption Challenges to State Law, 67 U. 

Chi. L. Rev. 243, 243-245 (2000) (identifying the 

“fundamental disagreement” among the courts and 

the “much confusion” created by the Court’s earlier 

decisions). 

The Fourth Circuit, for example, flagged Justice 

White’s dissent from denial in City of South Lake 

Tahoe, canvassed the competing decisions from the 

Fifth, Sixth, Ninth, and Eleventh Circuits, recog-

nized the “doubts * * * expressed as to whether the 

‘broad dicta’ that ‘a political subdivision may never 

sue its maker on constitutional grounds’ is really ‘the 

rule’”—and then concluded the law was “unclear” 

and opted not to “resolve this troublesome question.”  

City of Charleston v. P.U.C. of W. Va., 57 F.3d 385, 

390 (4th Cir. 1995). 

The Third Circuit likewise highlighted the sharp 

divide, stated that “[j]udicial support” for the anti-
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standing “rule may be waning with time,” and also 

declared its “agree[ment]” that this Court’s earlier 

decisions “may not be standing cases (in the modern 

sense of the term) but instead holdings on the mer-

its.”  Amato v. Wilentz, 952 F.2d 742, 755 (3d Cir. 

1991) (Becker, J.).  Although “not endorsing a policy 

of federal court abstention from all suits between 

state governmental actors,” the court noted that the 

subdivision, on the particular facts at issue, “proba-

bly could not succeed” in suing the state’s “Chief Jus-

tice” for violating rights of “free expression.”  Ibid.; 

see also Atlantic Coast Demolition & Recycling, Inc. 

v. Bd. of Chosen Freeholders of Atlantic County, 893 

F. Supp. 301, 315 (D.N.J. 1995) (despite recognizing 

that the Third Circuit had not “wholeheartedly en-

dorse[d]” the Tenth Circuit’s position, ultimately 

holding that “municipalities may assert claims 

against the creating state under the Supremacy 

Clause, but not under other substantive constitu-

tional guarantees”). 

And the Sixth Circuit relied on this Court’s earli-

er Trenton and Williams line to preclude subdivision 

standing where the “quite narrow” question was 

whether a subdivision could invoke “the Due Process 

or Equal Protection clauses of the Fourteenth 

Amendment vis-à-vis another political subdivision of 

the same state.”  S. Macomb Disposal Auth. v. Town-

ship of Wash., 790 F.2d 500, 504 (6th Cir. 1986).  But 

in so holding, the circuit confirmed that it was not 

taking a categorical position: “There may be occa-

sions in which a political subdivision is not prevent-

ed, by virtue of its status as a subdivision of the 

state, from challenging the constitutionality of state 

legislation.”  Ibid.  (The circuit had earlier concluded, 

in a cursory analysis, that a “school district, as a po-
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litical subdivision of the State of Michigan, was in no 

position to attack state action as violative of the 

United States Constitution” (Gwinn Area Cmty. 

Schs. v. Michigan, 741 F.2d 840, 844 (6th Cir. 

1984))—but did so without any specific guidance 

about the extent of the rule’s sweep.) 

5.  This substantial confusion is unlikely to re-

solve itself.  The circuits are well aware of the exist-

ing conflict, and yet there has been no effort to revis-

it the issue.  Moreover, critically, because the confu-

sion is linked to disagreements about the proper 

scope of this Court’s own precedent, only this Court 

can ultimately provide the requisite guidance on the 

subject.  Circuits that read Trenton and Williams as 

categorical in nature will continue to deny standing 

across the board in all situations.  Circuits that read 

Gomillion as announcing the correct, and limited, 

sweep of Trenton and Williams will continue to per-

mit standing in certain circumstances.  And because 

no decision from this Court has clearly articulated 

whether the permissible subcategory of actions in-

cludes only statutory claims or also constitutional 

claims, only this Court can dispatch that confusion. 

B. The Decision Below Is Incorrect And Con-

travenes This Court’s Precedent 

The split decision below is wrong that standing, 

in a jurisdictional sense, is at issue at all, and wrong 

again that a political subdivision lacks the ability to 

sue its parent state for violating structural limits on 

state power under the federal constitution.  Review 

is warranted because these important issues are be-

ing resolved incorrectly in a number of circuits. 

1.  This is not about “standing” in the jurisdic-

tional sense, and the decisions to the contrary are 
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plainly mistaken.  This follows for three independent 

reasons.  See, e.g., App., infra, 5a (admitting “serious 

reason to doubt” the jurisdictional label in this con-

text, but finding the panel bound “absent an inter-

vening contrary decision of the Supreme Court or of 

this court sitting en banc”). 

First, these entities, for Article III purposes, are 

distinct entities, separate from the State, with cog-

nizable legal interests.  E.g., Mt. Healthy City Sch. 

Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 280 (1977).  

Otherwise, for example, the arm-of-the-state analysis 

would never be necessary, and the law could not pos-

sibly permit individuals to sue a municipality, but 

not a State, for constitutional violations under 42 

U.S.C. 1983.  See, e.g., Will v. Mich. Dep’t of State Po-

lice, 491 U.S. 58, 62 (1989); Quern v. Jordan, 440 

U.S. 332, 339-340 (1979).  A subdivision carries out 

the business of the State, but it is not the State, at 

least as far as Article III is concerned. 

Second, if a subdivision lacks standing because it 

is indistinguishable from a State, then the Court was 

plainly wrong, in Gomillion v. Lightfoot, 364 U.S. 

339 (1960), and Washington v. Seattle Sch. Dist. 

No. 1, 458 U.S. 457 (1982), when it said a subdivision 

would be permitted to sue—and, in fact, a subdivi-

sion could never sue, no matter the patent unconsti-

tutionality of the State action or the obviousness of a 

State exceeding its power under the federal constitu-

tion.  If standing drives the analysis—and if the the-

ory behind that analysis is that the subdivision is the 

State for all purposes—then the State can never sue 

itself under any circumstances.  There is no legal or 

logical basis, however, supporting a perfect identity 

between a subdivision and its parent state. 
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Third, this ignores the traditional “standing” 

rules, as refined in the past several decades, for iden-

tifying Article III standing—and likewise ignores 

that this Court’s earliest decisions in the area, alt-

hough resting on words like standing, predated the 

modern view of “standing” as an independent doc-

trine with its own legal force.  See, e.g., Rogers, 588 

F.2d at 1070; William A. Fletcher, The Structure of 

Standing, 98 Yale L.J. 221, 224-225 (1988) (“[i]n the 

late nineteenth and early twentieth centuries, 

* * * no general doctrine of standing existed”; “[t]he 

creation of a separately articulated and self-

conscious law of standing” arose in the last half of 

the twentieth century).  Indeed, it is profoundly tell-

ing that this Court’s earliest decisions did not dis-

patch subdivision suits at the outset on the basis, as 

some circuits would have it, that the subdivision 

plainly was not a proper “plaintiff” against its parent 

state for any purpose.  On the contrary, those deci-

sions were merits decisions.  The Court carefully 

analyzed the constitutional questions at issue and 

resolved them, substantively, based on the proper 

disposition of the underlying claim.  See, e.g., City of 

Trenton v. State of New Jersey, 262 U.S. 182, 184-185 

(1923).  This is no more “standing” than any number 

of other merits decisions have, wrongly, been de-

clared “jurisdictional.”  See, e.g., Arbaugh v. Y & H 

Corp., 546 U.S. 500, 510 (2006). 

Although the use of the term “jurisdiction” is in-

voked in a variety of decisions, true jurisdiction—as 

in the power of the federal tribunal to adjudicate a 

claim—carries a more limited meaning.  There is no 

basis, and the circuits below have not offered any, for 

the Court to reverse the modern trend and expand 
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jurisdictional bars in the narrow context of Article III 

municipal standing but nowhere else. 

And finally, as far as true Article III standing is 

concerned, political subdivisions have it: they readily 

satisfy the “irreducible constitutional minimum” by 

(i) raising an “injury in fact,” that is both “concrete 

and particularized” and “actual and imminent”; (ii) 

identifying the obvious “causal connection” between 

an invalid state law and the impermissible re-

striction on municipal conduct otherwise protected 

by the federal Constitution; and (iii) illustrating how 

a decision preempting state policy would not “specu-

lative[ly],” but exactly, redress the constitutional 

wrong.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 

560-561 (1992). 

2.  Because this is not properly about standing at 

all, it is instead properly about the merits of the un-

derlying claim.  On that score, it is true that, in cer-

tain circumstances, political subdivisions lack a cog-

nizable claim (but not the standing) to sue their par-

ent states, but only because there is no violation of 

any underlying constitutional right.  See, e.g., Hunter 

v. City of Pittsburgh, 207 U.S. 161, 178-179 (1907) 

(the municipality failed to identify “a contract with 

the state within the meaning of the Federal Consti-

tution”; “there is nothing in the Federal Constitution 

which protects them from these injurious conse-

quences”).  Where, however, the State action conflicts 

with controlling federal law, there is no reason to 

limit the subdivision’s ability to check the illegal 

state action.  “Legislative control of municipalities, 

no less than other state power, lies within the scope 

of relevant limitations imposed by the United States 

Constitution.”  Gomillion, 364 U.S. at 344-345; see 
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also Bd. of Educ. of Cent. Sch. Dist. No. 1 v. Allen, 

392 U.S. 236, 240 (1968). 

The circuits have struggled to articulate a princi-

pled basis for identifying which rights are enforcea-

ble by a subdivision and which are not.  But the 

proper line for the broadest swath of cases is not dif-

ficult to identify: where the State is properly exercis-

ing state power with the design of conducting its own 

business through the subdivision, the subdivision 

lacks any right to complain.  See, e.g., City of Tren-

ton, 262 U.S. at 185-186 (finding the state “undoubt-

edly has power” to act, had the right to “grant or 

withhold the privilege as it sees fit,” and carried out 

“a proper and legitimate function of the state”); 

Hunter, 207 U.S. at 178 (the state had “absolute dis-

cretion” over the matter at issue).  A State need not 

provide itself (or, by extension, its subdivisions) due 

process before denying itself a benefit, and a State 

need not entertain its own equal-protection challenge 

for deciding how best to allocate its assets to itself.  

See, e.g., Bd. of Levee Comm’rs of the Orleans Levee 

Bd. v. Huls, 852 F.2d 140, 143 (5th Cir. 1988).  These 

are matters of self-governance and “internal political 

organization,” Rogers, 588 F.2d at 1069, and a State 

is entitled to conduct its own affairs as it sees fit.  

See, e.g., Williams, 289 U.S. at 40; City of Trenton, 

262 U.S. at 185-186; Hunter, 207 U.S. at 178. 

But suppose, by contrast, that the State exercises 

power that it does not have or that is affirmatively 

forbidden by the federal Constitution.  A State has 

no right at all to pursue a “better ordering of gov-

ernment” (Williams, 289 U.S. at 40) through unlaw-

ful means, and a State has no discretion to violate 

the federal limits on its power.  See Ex parte Young, 

209 U.S. 123 (1908).  There is no valid concern that a 
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subdivision will interfere with legitimate state dis-

cretion by forcing the State to act within the confines 

of its proper authority.  See, e.g., Seattle Sch. Dist., 

458 U.S. at 487 n.31; see also Ysura v. Pocatello 

Educ. Ass’n, 555 U.S. 353, 362-363 (2009); Palomar 

Pomerado Health Sys., 180 F.3d at 1109 (Hawkins, 

J., concurring) (“Not every constitutional provision 

presents the danger of [undue] interference.”). 

The question, in sum, is one of permissible discre-

tion: where the States have it, the subdivisions have 

no say.  But if the State could not authorize itself to 

take certain actions—such as limiting State benefits 

to only members of a particular race—then the State 

can neither permit nor prohibit a municipality from 

suing to take a different, and constitutional, path.  In 

those circumstances, a municipality will have both 

standing to sue (under the true Article III analysis, 

see, e.g., Lujan, 504 U.S. at 560-561) and an actiona-

ble claim: the State cannot exceed its authority un-

der the Constitution, and a subdivision (just like any 

other plaintiff) has the right to invoke federal juris-

diction to stop it: “When a State exercises power 

wholly within the domain of state interest, it is insu-

lated from federal judicial review.  But such insula-

tion is not carried over when state power is used as 

an instrument for circumventing a federally protect-

ed right.”  Gomillion, 364 U.S. at 347. 

The decision below was accordingly incorrect in 

refusing to accord any weight at all to the subdivi-

sion’s constitutional interests.  If the challenged 

State action conflicts with controlling federal law—

even (indeed, especially) where the source of that law 

is the Constitution—the subdivision has a right to 

protect itself, and vindicate the supremacy of federal 

law, in an Article III court. 



23 

 

3.  The Tenth Circuit’s distinction between statu-

tory rights and constitutional rights is baseless for 

an additional reason.  It makes little sense to say, on 

Supremacy Clause grounds, that a subdivision can 

sue to enforce a statutory right but not a constitu-

tional right—especially if the State’s action stands as 

a clear violation of either source of law.  The Su-

premacy Clause, textually, applies with equal 

strength to “[t]his Constitution” and “the Laws of the 

United States * * * made in Pursuance thereof.”  U.S. 

Const., art. VI, § 2, cl. 2.  It is unthinkable that stat-

utory rights receive greater protection, for suprema-

cy purposes, than the very constitutional provisions 

on which those rights are based.  That follows a for-

tiori  in this particular setting: according to the 

Tenth Circuit, a positive exercise of the Commerce 

Clause by Congress vests subdivisions with the au-

thority to sue, but the Commerce Clause itself (which 

is, of course, the source of the dormant Commerce 

Clause) does not.  This tail-wags-the-dog theory of 

constitutional standing is unsound and unprincipled, 

and it should be rejected. 

4.  Finally, the court below missed the mark in 

declaring the Commerce Clause a purely individual 

right.  App., infra, 20a.  The Commerce Clause allo-

cates power between the federal government and the 

States.  Unlike an ordinary individual right, it does 

not limit what any and all governments can do, but 

instead says which government has primary authori-

ty in a regulatory area.  This is why the Court has 

“long interpreted the Commerce Clause as an implic-

it restraint on state authority, even in the absence of 

a conflicting federal statute.”  United Haulers Ass’n, 

Inc. v. Oneida-Herkimer Solid Wastes Mgmt. Auth., 

550 U.S. 330, 338 (2007); see also United States v. 
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Lopez, 514 U.S. 549, 579 (1995) (Kennedy, J., concur-

ring) (“there is widespread acceptance of our authori-

ty to enforce the dormant Commerce Clause, which 

we have but inferred from the constitutional struc-

ture as a limitation on the power of the States”) (em-

phasis added); Freytag v. Comm’r of Internal Reve-

nue, 501 U.S. 868, 899 (1991) (Scalia, J., concurring) 

(the Commerce Clause is a structural right). 

The panel was correct, of course, that individuals 

have an interest in the proper enforcement of struc-

tural rights, because “structural principles 

* * * protect the individual as well.”  Bond v. United 

States, 131 S. Ct. 2355, 2365 (2011).  But that indi-

vidual end does not obscure the structural means.  

And it is hard to understand how a provision divid-

ing power between dual sovereigns—and operating 

as a “self-executing limitation on the power of the 

States,” not the power of all government—could be 

viewed as anything other than a structural right. 

C. The Right Of Political Subdivisions To 

Challenge Unlawful State Action Is A Re-

curring Question Of Great Importance 

Justices on this Court have already confirmed the 

plain “importan[ce]” of these questions, City of S. 

Lake Tahoe, 449 U.S. at 1042 (White, J., dissenting), 

and even the panel majority and dissent found com-

mon ground in declaring this an “exceedingly im-

portant issue.”  App., infra, 18a; id. at 29a. 

Under the rule of law in the Tenth Circuit, mu-

nicipalities are categorically restricted from challeng-

ing any state action at all, no matter how patently 

unconstitutional that action is on its face, unless the 

municipality can assert a separate federal statutory 

right codifying the constitutional directive.  Correct-
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ing this undue limitation is profoundly important to 

the rights of municipalities—and the citizens those 

municipalities protect and serve—in areas across the 

nation.  Local government assumes the vast respon-

sibility for providing citizen services and addressing 

the public health and welfare.  Those governments 

will often stand in the very best position to challenge 

decisions, at the state level, that overstep state 

bounds or unconstitutionally restrict local action. 

This issue also implicates fundamentally the 

same issue deemed substantial elsewhere in the 

Court’s jurisprudence: political-subdivision suits, 

much like plaintiffs in Ex parte Young actions, 

“‘permit the federal courts to vindicate federal 

rights.’”  Va. Office for Prot. & Advocacy v. Stewart, 

131 S. Ct. 1632, 1638 (2011) (quoting Pennhurst 

State Sch. & Hosp. v. Halderman, 465 U.S. 89, 105 

(1984)).  Under the narrow understanding of political 

subdivision standing prevailing in multiple circuits, 

this important check is rendered unavailable. 

These questions also arise with great frequency.  

Courts at all levels have flagged the confusion this 

issue has prompted, and the difficulty courts have 

faced in resolving it.  The lower courts have had 

three decades since review was denied in South Lake 

Tahoe to solve this problem, and yet the burden of a 

prolonged circuit split has only gotten worse.  This 

Court’s attention is now warranted. 

D. This Case Is An Excellent Vehicle For Con-

sidering The Question Presented 

This case presents a suitable vehicle for resolving 

the split of authority over political subdivision stand-

ing.  Petitioners have only asserted claims under the 

dormant Commerce Clause.  See App., infra, 25a 
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(whether petitioners “possess[] rights under any law 

other than the dormant Commerce Clause is not pre-

sented in this case”).  The issue is accordingly clean 

and narrow: as a matter of law, a subdivision either 

has the right to challenge a State law as exceeding 

State authority under the federal Constitution, or a 

subdivision does not.  That question was squarely 

raised and resolved below.  And no additional perco-

lation is necessary: there is nothing new for any cir-

cuit to discover that has not arisen in the past three 

decades since this Court denied review in South Lake 

Tahoe. 

The question of standing is the sole issue in the 

case, and it alone will determine the outcome.2 

CONCLUSION 

The petition for a writ of certiorari should be 

granted. 
 

                                            
2  Petitioners have not pressed in this Court the separate 

question whether Irving has standing to sue independent of 

Hugo’s standing to sue.  That question cannot resolve Hugo’s 

separate rights, which are squarely presented here, and it at 

most offered an alternative ground for Irving to prevail below.  

In the current posture, both petitioners’ rights stand and fall on 

the question of standing. 
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Respectfully submitted. 
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