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MOTION FOR LEAVE TO FILE 
BRIEF AMICI CURIAE 

 
The Alliance Defense Fund (“ADF”) is a non-

profit public interest organization devoted to 
defending, protecting, and advocating religious 
freedom – goals it pursues by providing strategic 
planning, training, and funding to attorneys and 
organizations seeking to protect religious civil 
liberties.  ADF has been directly or indirectly 
involved in litigating over 500 legal matters 
involving religious expression.  In particular, for well 
over a decade, ADF has advocated for the rights of 
students throughout the United States who have 
experienced censorship of their constitutionally 
protected religious speech by school officials.   

 
This case therefore significantly concerns ADF 

because it implicates the free speech rights of public 
school students nationwide.  In particular, resolution 
of the issues presented in the instant case will have 
a significant impact on the free speech rights of 
religious students, whose speech is often censored or 
punished by school officials as “offensive” or 
“disruptive.”  If the Fourth Circuit decision is 
permitted to stand without modification from this 
Court, the door will be opened to further censorship 
of religious students by school administrators.  
ADF’s amici curiae brief discusses those 
implications. 
 

On October 27, 2011, via email and USPS First 
Class mail and pursuant to Rule 37.2(b), ADF timely 
notified all parties of its intent to file this brief and 
sought their consent for same.  Counsel for 
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Petitioner granted permission for ADF to file this 
brief.  Counsel for Respondents withheld their 
consent for ADF to file this brief and communicated 
their denial through an email stating in part: “My 
clients do not consent to the filing of an amicus brief 
by the Alliance Defense Fund.” 

 
Given that this case raises such crucial issues 

regarding students’ speech rights, and that 
Respondents will not be prejudiced by the filing of 
this brief, ADF respectfully requests that the Court 
grant its motion for leave to file this brief amici 
curiae. 

 
 

Respectfully submitted, 
 
DAVID A. CORTMAN 
     Counsel of Record 
ALLIANCE DEFENSE FUND 
1000 Hurricane Shoals Road 
Suite D-1100 
Lawrenceville, GA 30043 
(770) 339-0774 
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INTEREST OF AMICI1 
 The Alliance Defense Fund (“ADF”) is a non-
profit public interest organization devoted to 
defending, protecting, and advocating religious 
freedom – goals it pursues by providing strategic 
planning, training, and funding to attorneys and 
organizations seeking to protect religious civil liber-
ties.  ADF has been directly or indirectly involved in 
litigating over 500 legal matters involving religious 
expression.  In particular, for well over a decade, 
ADF has advocated for the rights of students 
throughout the United States who have experienced 
censorship of their constitutionally protected 
religious speech by school officials.  This case 
therefore significantly concerns ADF because it 
implicates the free speech rights of public school 
students nationwide.   
 Liberty Institute is a non-profit, public interest 
law firm dedicated to protecting and restoring 
religious liberty in the schools and public arena.  It 
provides pro bono legal advice and representation to 
students and parents seeking to preserve their First 
Amendment rights.  See, e.g., Morgan v. Swanson, --- 
F.3d ---, 2011 WL 4470233 (5th Cir. 2011) (en banc); 
Pounds v. Katy Indep. Sch. Dist., 730 F. Supp. 2d 
636 (S.D. Tex. 2010).  Free speech rights for students 
are essential for the preservation of religious liberty, 
especially given the prevalent hostility towards 
students of faith.  See Statement of Hiram S. Sasser, 
                                            
1 No counsel for a party authored this brief in whole or in part, 
and no such counsel or party made a monetary contribution 
intended to fund the preparation or submission of this brief.  
No person other than amici curiae or their counsel made a 
monetary contribution to its preparation or submission.  
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U.S. Commission on Civil Rights (May 13, 2011), 
available at http://www.eusccr.com/11.%20Hiram% 
20S.%20Sasser,%20III,%20Liberty%20Institute.pdf. 

SUMMARY OF ARGUMENT 
 In Tinker v. Des Moines Independent Community 
School District, 393 U.S. 503 (1969), this Court 
handed down what has become the seminal case on 
the free speech rights of students in public schools.  
In that case, the Court held that students do not 
“shed their constitutional rights to freedom of speech 
or expression at the schoolhouse gate.”  Id. at 506.  
Fundamentally, the Court’s decision to start at the 
proverbial “schoolhouse gate” reflects the basic truth 
that all citizens, be they public school students or 
not, are guaranteed the right to speak freely by the 
First Amendment to the United States Constitution.  
Thus, the environment inside the “schoolhouse gate” 
warrants some modification to the general rules, and 
not the other way around. 
 This fundamental principle has become obscured 
as of late in the lower courts, where, as a result of 
the growing use of the Internet by students to 
engage in speech, some courts have allowed school 
administrators to step far beyond their jurisdiction 
at the school and into students’ off-campus lives.  
The instant case is just one example of many.  Given 
the confusion among the lower courts in how to deal 
with the issue of off-campus student speech and 
resulting disparity in outcome depending on the 
geographic location of the student, it is imperative 
for this Court to provide unequivocal guidance on 
this issue, lest justice be reserved only for those who 
reside in a particular locale. 
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 Aside from geographic disparity, this Court 
should also grant certiorari to correct the damage 
done to the First Amendment rights of students by 
the lower courts’ application of the Tinker standard 
to off-campus speech.  And, to add insult to injury, 
the Fourth Circuit in the present case did not even 
apply the Tinker standard with the robustness 
required by this Court’s precedents.  Thus, Tinker’s 
standard is not the “default,” but rather a 
modification of otherwise applicable standards 
justified by the environment inside the “schoolhouse 
gate.” 
 

REASONS FOR GRANTING THE WRIT 
I. The Tinker Standard Is Inapplicable 

Outside the Limited Context of the Public 
School. 

 This Court’s precedents support the idea that off-
campus speech is fully protected by the First 
Amendment and is not subject to a lesser standard 
merely because the speaker is a public school 
student.  But, as this Court has acknowledged, there 
is “uncertainty” among the lower courts as to “the 
outer boundaries” of the application of Tinker and 
the other school speech cases.  Morse v. Frederick, 
551 U.S. 393, 401 (2007).  The Court should grant 
certiorari to correct the Fourth Circuit’s misguided 
opinion and provide clarity, consistent with its 
longstanding precedent, that off-campus speech by 
students is fully protected by the First Amendment. 
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A. Tinker is Grounded in the Specific 
Needs of the School Environment. 

 Tinker addressed the suspension of several 
students for wearing black armbands to school to 
protest the Vietnam War.  After catching wind of the 
planned protest, school officials enacted a policy 
against the armbands.  393 U.S. at 504.  When 
several children wore their armbands to school as 
planned, they were suspended until they were 
willing to return to school without them.  Id. 
 
 This Court reversed the district court and the 
Eighth Circuit and held that the school officials 
violated the First Amendment rights of the students.  
After beginning with the foundational principle that 
the students’ speech was entitled to “comprehensive 
protection under the First Amendment,” id. at 506, 
this Court considered whether a different standard 
should apply in the school context in light of the 
“special characteristics of the school environment.”  
Id.  This Court held that “where there is no finding 
and no showing that engaging in the forbidden 
conduct would ‘materially and substantially 
interfere with the requirements of appropriate 
discipline in the operation of the school,’ the 
prohibition cannot be sustained.”  Id. at 509 (quoting 
Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 
1966)). 
 
 The language of the Tinker opinion affirms that 
its holding is grounded in the needs of the school 
environment and is not meant to apply elsewhere.  
Indeed, the Court stated that “[i]t can hardly be 
argued that either students or teachers shed their 
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constitutional rights to freedom of speech or 
expression at the schoolhouse gate.  This has been 
the unmistakable holding of this Court for almost 50 
years.”  393 U.S. at 509.  The obvious conclusion, 
then, is that students possess full rights under the 
First Amendment outside the “schoolhouse gate.”  
The Court acknowledged the “need for affirming the 
comprehensive authority of the States and of school 
officials, consistent with fundamental constitutional 
safeguards, to prescribe and control conduct in the 
schools.”  Id. at 507 (emphasis added).  But this 
Court also emphasized that this function must be 
carried out in keeping with the Constitution, and 
that the authority of school administrators is 
limited:  “School officials do not possess absolute 
authority over their students.  Students in school as 
well as out of school are ‘persons’ under our 
Constitution.”  Id. at 511 (emphasis added). 
 

B. Subsequent School Speech Cases Have 
Not Expanded Tinker Beyond the 
“Schoolhouse Gate.” 

 From Tinker onward, this Court has consistently 
looked at the school environment as an exception to 
the general rule in favor of speech, and the Court 
has never expanded Tinker’s “material and 
substantial disruption” standard beyond the limited 
context of the public school.  The Court’s subsequent 
student speech cases are consistent in their 
understanding of Tinker’s application in the school 
context only and affirm the narrowness of the 
holding. 
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 In Bethel School District No. 403 v. Fraser, 578 
U.S. 675 (1986), the Court held that schools may 
prohibit vulgar or lewd speech, even if it is not 
disruptive.  In that case, a student was disciplined 
after giving a speech at a school assembly that 
contained an extended sexual metaphor.  Id. at 678.  
Though the speech was not determined to be 
“materially and substantially disruptive,” the Court 
held that because the speech was lewd and obscene, 
it was different than the speech at issue in Tinker 
and therefore school officials were within their rights 
to prohibit it. 
 
 While recognizing that even offensive speech is 
generally protected by the First Amendment, the 
Court stated that the school environment is 
different, and it does not follow that the “same 
latitude must be permitted to children in a public 
school.”  Id. at 682 (emphasis added).  It is clear the 
Fraser Court viewed Tinker as addressing only on-
campus speech: “. . . [T]he constitutional rights of 
students in public school are not automatically 
coextensive with the rights of adults in other 
settings. . . . the First Amendment gives a high 
school student the classroom right to wear Tinker’s 
armband, but not Cohen’s jacket.”  Id. at 682 
(emphasis added) (internal quotation omitted) 
(referring to Cohen v. Cal., 403 U.S. 15 (1971)). 
 
 Justice Brennan’s concurrence underscores the 
limited nature of both Tinker and Fraser and the 
distinction between the government’s power over 
students on campus and off campus.  He states that 
had Fraser “given the same speech outside of the 
school environment, he could not have been 
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penalized simply because government officials 
considered his language to be inappropriate; the 
Court’s opinion does not suggest otherwise.”  578 
U.S. at 688 (Brennan, J., concurring).  Moreover, 
Justice Brennan further clarifies that the opinion 
does not, “and indeed given our prior precedents 
could not, refer to the government’s authority 
generally to regulate the language used in public 
debate outside the school environment.”  Id. at 689 
n. 1. 
 
 The Court revisited the issue of student speech 
in Hazelwood School District v. Kuhlmeier, 484 U.S. 
260 (1988), which involved a student challenge to a 
high school principal’s decision to censor a portion of 
the school newspaper.  The Court held that 
“educators do not offend the First Amendment by 
exercising editorial control over the style and content 
of student speech in school-sponsored expressive 
activities so long as their actions are reasonably 
related to legitimate pedagogical concerns.”  Id. at 
273.  Like the opinion in Fraser, the Kuhlmeier 
Court also stated that school officials may regulate 
speech in school, “even though the government could 
not censor similar speech outside the school.”  Id. at 
266.  Furthermore, Kuhlmeier reaffirmed the narrow 
reach of the Tinker decision, stating that Tinker 
addressed “educators’ ability to silence a student’s 
personal expression that happens to occur on the 
school premises.”  Id. at 271 (emphasis added). 
 
 The Court’s most recent student speech case, 
Morse v. Frederick, 551 U.S. 393 (2007), is consistent 
with its prior cases in the distinction between on- 
and off-campus speech.  Morse involved a student 
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disciplined for holding up a 14-foot banner with the 
words “BONG HiTS 4 JESUS” while on a school field 
trip and refusing to take it down when asked by the 
principal.  Id. at 396.  The Court held that schools 
may lawfully prohibit student speech which 
reasonably appears to advocate illegal drug use.  Id. 
at 403. 
 
 The student argued that the school had no right 
to censor his speech because it took place off campus, 
and was therefore outside the reach of Tinker and its 
progeny.  Id. at 400.  But this Court took great care 
to refute the argument that the student’s speech did 
not ostensibly take place “at school.”  Even though 
the banner was technically unfurled outside of school 
property, the Court noted that the student was on an 
officially approved class trip that took place during 
school hours.  Id. at 400-01.  It further noted that 
teachers and administrators were interspersed 
among the students for supervision, and the high 
school band and cheerleaders performed.  Id. at 401.  
But, “[i]f Tinker and the Court’s other school-speech 
precedents applied to off-campus speech, this 
discussion would have been unnecessary.”  J.S. v. 
Blue Mountain Sch. Dist., 650 F.3d 915, 938 (3d Cir. 
2011) (en banc) (Smith, J., concurring). 
 
 The Morse Court also agreed that Fraser does 
not extend “outside the school context” and 
explained that “[i]n school, however, Fraser’s First 
Amendment rights were circumscribed ‘in light of 
the special characteristics of the school 
environment.’”  551 U.S. at 405.  Moreover, the 
Court referenced its application of these principles to 
the Fourth Amendment rights of students: “Fourth 
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Amendment rights, no less than First and 
Fourteenth Amendment rights, are different in 
public schools than elsewhere. . . .”  Id. at 406 
(quoting Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 
646, 656 (1995)). 
 
 Justice Alito’s concurrence in Morse also 
supports the conclusion that Tinker is inapplicable to 
off-campus speech.  He describes the majority 
opinion as of the view that Tinker does not represent 
the “only ground on which in-school student speech 
may be regulated by state actors in a way that would 
not be constitutional in other settings.”  551 U.S. at 
422 (Alito, J., concurring) (emphasis added).  Again, 
Tinker is described as the exception to the general 
speech-protective rules because of the special needs 
of the school environment.  And Justice Alito affirms 
that the Court’s opinion in Morse goes no further 
than merely holding that school officials can prohibit 
speech that a reasonable observer would interpret as 
favoring illegal drug use:  “I join the opinion of the 
Court on the understanding that the opinion does 
not hold that the special characteristics of the public 
schools necessarily justify any other speech 
restrictions.”  Id. at 423.  Thus, at least for Justice 
Alito (and Justice Kennedy, who joined in this 
concurrence), Morse represents the farthest the First 
Amendment will be stretched in order to 
accommodate the special needs of the school 
environment. 
 
 The principle to be gleaned from Tinker and the 
other school speech cases is that “when minors are 
engaged in off-campus, non-school-related activities 
during non-school hours, they are not students.  
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They are, instead, people – people, in particular, 
outside the control of the school.  As the Tinker 
Court observed, students are “‘persons’ under our 
Constitution.”  Clay Calvert, Off-Campus Speech, 
On-Campus Punishment: Censorship of the 
Emerging Internet Underground, 7 B.U. J. Sci. & 
Tech. L. 243, 271 (2001).  Tinker and its progeny do 
not support the idea that the “material and 
substantial disruption” standard, nor the exceptions 
made in Fraser, Kuhlmeier, and Morse, apply to 
anything other than in-school speech.  Given this 
Court’s acknowledgement of confusion among the 
lower courts on this issue, and given that no less 
than three cases2 petitioning for certiorari this Term 
involve the issue, it is imperative that the Court 
grant the petition and clarify that the school speech 

                                            
2 In addition to the present case, J.S. v. Blue Mountain School 
District, 650 F.3d 915 (3d Cir. 2011), en banc, petition for cert. 
filed, (Oct. 18, 2011) (Nos. 11-502, 11A200), involves a student 
disciplined for creating a spoof profile of her junior high 
principal.  The Third Circuit assumed without deciding that 
Tinker applied, and five members of the en banc panel joined in 
a concurrence arguing that Tinker should not apply outside of 
the school context.  The court ruled in favor of the student. 
 
Doninger v. Niehoff, 527 F.3d 41 (2d Cir. 2008), cert. denied, --- 
S.Ct. ---, 2011 WL 3204853, 80 USLW 3065, 80 USLW 3126 
(U.S. Oct. 31, 2011) (No. 11-132), was a student challenge to 
the discipline she received for posting an entry on her personal 
blog expressing frustration at what she believed were the 
school’s actions in canceling a planned student event and 
urging others to contact the administration to voice their 
support.  The Second Circuit held that the Tinker standard 
applies to even off-campus speech where it was foreseeable that 
the off-campus expression might reach campus, though it 
acknowledged that this Court has yet to speak on this issue.  
Id. at 48.  The court ruled in favor of the school. 
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cases do not apply outside the context of the public 
school. 
 

C. Allowing School Administrators to 
Exercise Power Over Student 
Expression Beyond the “Schoolhouse 
Gate” Will Result in Unacceptable 
Censorship of Valuable Speech. 

While it could be argued that the present case 
does not involve “core speech” like a Tinker 
armband, opening Pandora’s box to enable the 
Tinker standard to reach this case, as the Fourth 
Circuit has done, will result in both the invasion of 
students’ personal lives and will invite censorship of 
core religious and political speech.  Thus, the Court 
should grant certiorari to correct the Fourth Circuit’s 
erroneous opinion. 

 
Though the Internet and social networking sites 

like Facebook, MySpace, and Twitter have increased 
in popularity in recent years, the fact that students 
frequently voice their opinions about political or 
social issues, or make sophomoric or unkind 
comments about school personnel or other students 
is not a new phenomenon.  The Internet has simply 
made it easier for school administrators to find 
objectionable student speech and punish it.  Many 
students have been punished for speech created off 
campus that should have been fully protected by the 
First Amendment, regardless of whether the speech 
was offensive, mean-spirited, or appeared to be 
valueless.  See generally Calvert, supra, at 244-87 
(discussing numerous examples of students being 
punished for Internet speech ranging from highly 
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offensive and profane to immature, harmless 
“notebook marginalia”). 

 
While this type of speech may not be of crucial 

importance to our society, sanctioning the 
punishment of off-campus speech will open the door 
to far more ominous applications, not to mention 
doing violence to the concept of free expression in the 
very eyes of those whom schools aim to inculcate in 
the “‘fundamental values necessary to the 
maintenance of a democratic political system.’”  
Fraser, 478 U.S. at 681 (quoting Ambach v. Norwick, 
441 U.S. 68, 76-77 (1979)).  As the Tinker Court 
pointed out, school officials have 

 
important, delicate, and highly discretionary 
functions, but none that they may not 
perform within the limits of the Bill of 
Rights.  That they are educating the young 
for citizenship is reason for scrupulous 
protection of Constitutional freedoms of the 
individual, if we are not to strangle the free 
mind at its source and teach youth to 
discount the important principles of our 
government as mere platitudes.   

393 U.S. at 507 (quoting West Virginia St. Bd. of 
Educ. v. Barnette, 319 U.S. 624, 637 (1943)). 

 
While Tinker’s “schoolhouse gate” is not made up 

“solely of the bricks and mortar surrounding the 
school yard,” the school yard is nonetheless “not 
without boundaries and the reach of school 
authorities is not without limits.”  Layshock v. 
Hermitage Sch. Dist., 650 F.3d 205, 216 (3d Cir. 
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2011).  Indeed, “it would be an unseemly and 
dangerous precedent to allow the state, in the guise 
of school authorities, to reach into a child’s home and 
control his/her actions there to the same extent that 
it can control that child when he/she participates in 
school sponsored activities.”  Id. 

 
Applying the Tinker standard to off-campus 

speech would result in far-reaching implications.  
“Doing so would empower schools to regulate 
students’ expressive activity no matter where it 
takes place, when it occurs, or what subject matter it 
involves – so long as it causes a material disruption 
at school.”  J.S., 650 F.3d at 939 (Smith, J., 
concurring).  This will undoubtedly result in the 
censorship of speech “at the core of what the First 
Amendment is designed to protect.”  Id.  (quoting 
Morse, 551 U.S. at 403).  As a matter of fact, this has 
already played out in other cases involving political 
and religious speech. 

 
For example, in Doninger v. Niehoff, 527 F.3d 41 

(2d Cir. 2011), a student wrote a blog post urging the 
public to contact the school and express displeasure 
at what she apparently perceived was the 
cancellation of a planned student event.  Id. at 45.  
While the student used unfortunate language 
(referring to the administration as “douchebags” and 
encouraging the calls to “piss off” the principal), her 
blog post was fundamentally a call to citizens to hold 
local government officials accountable through phone 
calls, something adults do frequently when their 
elected representatives are called to vote on an item 
of importance to voters.  Nonetheless, the Second 
Circuit ruled in favor of the school, stating that 
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Tinker allowed the school to punish the student 
because it was “reasonably foreseeable that other 
LMHS students would view the blog and that school 
administrators would become aware of it,” and it 
would “create a risk of disruption.”  Id. at 50-51. 
 

A mere “risk of disruption” is a very low 
standard,3 and it is clear that school administrators 
will not only deem speech critical of the school as 
“potentially disruptive,” but also speech related to 
controversial social issues such as homosexuality 
and abortion.  “After all, much political and religious 
speech might be perceived as offensive to some.”  
Morse, 551 U.S. at 409. 

 
Consider a hypothetical raised by the concurring 

opinion in J.S.: 
 
Suppose a high school student, while at 
home after school hours, were to write a blog 
entry defending gay marriage.  Suppose 
further that several of the student’s 
classmates got wind of the entry, took issue 
with it, and caused a significant disturbance 
at school.  While the school could clearly 
punish the students who acted disruptively, 
if Tinker were held to apply to off-campus 
speech, the school could also punish the 
student whose blog entry brought about the 
disruption.  That cannot be, nor is it, the law. 

                                            
3 A further problem with the Fourth Circuit’s opinion in the 
present case and with other recent cases like Doninger is that 
the Tinker standard has not been applied correctly.  See Part II, 
infra.  Tinker requires more than a mere “risk of disruption” 
before school officials could prohibit protected speech. 
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650 F.3d at 939 (Smith, J., concurring).  Application 
of the Tinker standard outside the context of the 
school (or school activities) will plausibly lead to 
such censorship, and is certainly not warranted by 
this Court’s precedents.  Justice Alito’s concurrence 
in Morse emphasizes that the majority opinion 
“provides no support for any restriction of speech 
that can plausibly be interpreted as commenting on 
any political or social issue.”  551 U.S. at 422. 
 

Aside from the fact that censorship of more 
“valuable” speech will result if Tinker is applied 
outside the school, deciding which speech is or is not 
“valuable” is fraught with pitfalls and invites 
content- and viewpoint-based discrimination.  
“Courts have long disclaimed the ability to draw a 
principled distinction between ‘worthless’ and 
‘valuable’ speech.”  J.S., 650 F.3d at 941.  In a free 
society, speech with little societal value must be 
tolerated in order to provide “breathing room” for 
more valuable speech.  Id.4   

                                            
4 Moreover, even if certain speech is not “valuable,” it is 
important to provide teens with a means of expressing their 
frustrations and venting teenage angst.  This is underscored by 
the fact that in many of the cases where a student was 
punished for off-campus speech involving criticism of teachers 
or other students, the student involved was an otherwise good 
student and usually had not been disciplined before.  See, e.g., 
Kowalski v. Berkeley Cnty. Schs., 652 F.3d 565, 569 (4th Cir. 
2011) (reigning “Charm Queen” and cheerleader); J.S., 650 
F.3d at 920 (honors student who had never been in trouble 
before, save for two recent infractions for violating the dress 
code); Doninger, 527 F.3d at 54 (class officer and respected and 
accomplished student “by all reports”); Layshock, 650 F.3d at 
210 n.6 (gifted student, enrolled in Advanced Placement 
classes, won awards at interscholastic academic competitions); 
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D. Keeping Tinker Within the School’s 
Boundaries Does Not Foreclose Other 
Means of Holding Students Accountable 
for Their Behavior. 

 Finally, it is important to note that declining to 
extend Tinker to off-campus expression will not leave 
school officials helpless.  First, schools have the clear 
authority to punish any student who engages in 
disruptive conduct on campus.  Second, a student 
who engages in unbecoming conduct off campus is 
still subject to his or her parents, as well as civil and 
criminal laws.   
 

In the first post-Tinker case involving a school’s 
authority to punish off-campus speech activities, the 
Southern District of Texas refused to extend the 
reach of the school beyond the “schoolhouse gate,” 
and noted that remedies exist outside of school for 
dealing with students’ behavior: 
 

It makes little sense to extend the influence 
of school administration to off-campus 
activity under the theory that such activity 
might interfere with the function of 
education.  School officials may not judge a 
student’s behavior while he is in his home 
with his family nor does it seem to this court 
that they should have jurisdiction over his 
acts on a public street corner.  A student is 

                                                                                         
Emmett v. Kent Sch. Dist. No. 415, 92 F. Supp. 2d 1088, 1089 
(W.D. Wash. 2000) (star basketball player and exemplary 
student).  In other words, the need to vent is nearly universal; 
it is not just the troublemakers and frequent visitors to the 
principal’s office that engage in this kind of speech. 
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subject to the same criminal laws and owes 
the same civil duties as other citizens, and 
his status as a student should not alter his 
obligations during his private life away from 
the campus. 

Sullivan v. Houston Indep. Sch. Dist., 307 F. Supp. 
1328, 1340-41 (S.D. Tex. 1969).   
 
 It bears emphasis that the primary responsibility 
of policing minors’ behavior outside of school falls not 
to school administrators, but to the students’ 
parents, and the school has no business usurping 
that authority.  While school officials may act in loco 
parentis while the student is on campus, they do not 
have the power to assume the role of parens patriae.  
See Thomas v. Bd. of Educ., Granville Cent. Sch. 
Dist., 607 F.2d 1043, 1051 (2d Cir. 1979); cf. 
Vernonia, 515 U.S. at 654-55 (1995) (quoting 1 W. 
Blackstone, Commentaries on the Laws of England 
441 (1769)) (school officials possess only temporary 
parental authority, delegated by parents, for the 
purpose of carrying out their duties as educators). 
 
 Furthermore, as citizens of the United States, 
students are accountable to generally applicable 
criminal and civil laws.  If a student is engaging in 
criminal harassment or true threats of violence, law 
enforcement may step in.  If a student engages in 
defamatory speech or the intentional infliction of 
emotional distress, he or she faces civil penalties. 
 
 If students are subject to such real-world 
consequences for their actions, why should school 
administrators be able to “double-dip” and add school 
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punishment as well, even though these consequences 
carry far greater weight than serving a school 
detention?  Calvert, supra, at 245-46.  Rather than 
letting students learn that real world misbehavior 
results in real world penalties, schools are teaching a 
different lesson:  “Be careful what you say in the real 
world, we can punish you for that too.”  Id. at 246.  
No citizen, whether a public school student or not, 
deserves to have the government looking over his or 
her shoulder and monitoring his or her expression in 
a manner inconsistent with the Constitution.  
Extending Tinker beyond the “schoolhouse gate” is 
not consistent with the Constitution or this Court’s 
precedents, and this Court should grant certiorari to 
correct this error.   
 
II. Lower Courts Have Misapplied the Tinker 

Standard and Clarification is Needed to 
Protect Student Rights. 

 In the instant case, the Fourth Circuit held that 
“given the targeted, defamatory nature of Kowalski’s 
speech, aimed at a fellow classmate, it created 
‘actual or nascent’ substantial disorder and 
disruption at the school” and was therefore 
punishable under Tinker, even though the speech 
took place off campus.  Kowalski v. Berkeley Cnty. 
Schs., 652 F.3d 565, 574 (4th Cir. 2011).  Aside from 
the fact that the Tinker standard is inapplicable 
when speech remains off campus, the facts of the 
present case do not meet the standard set forth in 
Tinker.  Unfortunately, the Fourth Circuit is not 
alone in its application of a weakened standard.  
This Court should grant certiorari to correct these 
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errors and reaffirm the strength of the Tinker 
standard for regulation of in-school speech. 
 

A. This Court Should Reaffirm the 
Meaning of “Material and Substantial 
Disruption” from Tinker. 

In Tinker, this Court held that prohibitions on 
student speech are unconstitutional unless there is a 
showing that the student speech would “materially 
and substantially interfere with the requirements of 
appropriate discipline in the operation of the school,” 
or “substantially interfere with the work of the 
school or impinge upon the rights of other students.”  
393 U.S. at 509 (internal quotation marks and 
citations omitted).  The Court warned school officials 
that “undifferentiated fear or apprehension of 
disturbance is not enough to overcome the right to 
freedom of expression.”  Id. at 508. 
 
 While school officials do not have to wait until an 
actual disturbance is taking place before they may 
act, Tinker makes clear that hypothetical or minor 
disruptions are not enough to justify a prohibition on 
speech.  This is evident from looking at the context of 
the Tinker decision.  The Court stated emphatically 
that “our independent examination of the record fails 
to yield evidence that the school authorities had 
reason to anticipate that the wearing of the 
armbands would substantially interfere with the 
work of the school or impinge upon the rights of 
other students.”  Id.  The Court stated a second time, 
“there is here no evidence whatever of petitioners’ 
interference, actual or nascent, with the schools’ 
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work or of collision with the rights of other students 
to be secure and left alone.”  Id. at 508. 
 
 What exactly did the Court view as “no evidence 
whatever” that school officials had reason to 
anticipate a disruption?  In the record, it was 
indicated that a former student of the district was 
killed in Vietnam, and some of his friends were still 
attending school.  “[I]t was felt that if any kind of a 
demonstration existed, it might evolve into 
something which would be difficult to control.”  Id.  
at 509 n.3.  There was evidence that the armbands 
would trigger a counterprotest, and that the 
armbands caused “comments, warnings by other 
students, the poking of fun at them, and a warning 
by an older football player that other, nonprotesting 
students had better let them alone.”  Id. at 517 
(Black, J., dissenting).  There was evidence that a 
math teacher “had his lesson period practically 
‘wrecked’ chiefly by disputes with Mary Beth Tinker, 
who wore her armband for ‘demonstration.’”  Id. 
 
 One must also consider the context of the Tinker 
protest, which took place in December 1965, when 
“we were engaged in a controversial war, a war that 
‘divided this country as few other issues ever have.”  
Morse, 551 U.S. at 435 (Stevens, J., dissenting) 
(quoting Tinker, 393 U.S. at 524 (Black, J., 
dissenting)).  The district court found that the school 
authorities were “influenced by the fact that the Viet 
Nam war and the involvement of the United States 
therein has been the subject of a major controversy 
for some time . . . debate over the Viet Nam war had 
become vehement in many localities. . . . Both 
individuals supporting the war and those opposing it 
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were quite vocal in expressing their views.”  393 U.S. 
at 510 n.4 (internal quotation omitted).  Moreover, 
1965 was still relatively early in the conflict, and at 
that time, the “‘dominant opinion’ that Justice 
Harlan mentioned in his Tinker dissent regarded 
opposition to the war as unpatriotic, if not treason.”  
Morse, 551 U.S. at 447 (Stevens, J., dissenting) 
(quoting Tinker, 393 U.S. at 508-09).   
 
 Based on the mood of the country at that time, it 
would not have been much of a stretch to suppose 
that there could have been a disturbance on campus 
as a result of the armbands.  Yet given all this, the 
Court still found that “the record does not 
demonstrate any facts which might have reasonably 
led school authorities to forecast substantial 
disruption of or material interference with school 
activities, and no disturbances or disorders on the 
school premises in fact occurred.”  Tinker, 393 U.S. 
at 514 (emphasis added).  The undeniable message of 
Tinker, then, is that the First Amendment rights of 
students in school outweigh concerns over mere 
“potential” risk of disruption.  “In 1965, when the 
Des Moines students wore their armbands, the 
school district’s fear that they might ‘start an 
argument or cause a disturbance’ was well founded.  
Given that context, there is special force to the 
Court’s insistence that ‘our Constitution says we 
must take th[at] risk . . . .’”  Morse, 551 U.S. at 447 
(Stevens, J., dissenting) (quoting Tinker, 393 U.S. at 
508-09).   
 
 Thus, schools must show more than even the Des 
Moines school district did in Tinker in order to 
justify the suppression of student speech under the 
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Constitution.  It is clear that the Tinker Court did 
not intend for the “material and substantial 
disruption” standard to be met if one student 
becomes embarrassed and stays home from school 
for a day, if “potential” disturbances might result, or 
to prevent possible “copycat” efforts that had not yet 
occurred and no evidence pointed to the fact that 
they would occur.  Yet that is exactly what the 
Fourth Circuit held in the present case.  See 
Kowalski, 652 F.3d at 574. 
 
 It is also clear that Tinker does not justify the 
punishment of student speech when the school 
merely “might reasonably portend disruption.”  Yet 
that is what the Second Circuit held.  See Doninger, 
527 F.3d at 51.  Clarification of the Tinker standard 
is therefore needed not only to indicate that it has no 
applicability off campus, but also to reaffirm that 
schools must have more than a bare hunch that 
there could be a disruption before they may prohibit 
or punish student speech on campus.  See Nuxoll v. 
Indian Prairie Sch. Dist. No. 204, 636 F.3d 874, 877 
(7th Cir. 2011) (“Not that Tinker’s ‘substantial 
disruption’ test has proved a model of clarity in its 
application.  The cases have tended to rely on 
judicial intuition rather than on data, and the 
intuitions are sometimes out of date.”) 
 

B. A Weakened Tinker Standard Will Lead 
to Censorship of Unpopular Viewpoints. 

 The application of a weak standard to student 
speech on campus – one which does not require a 
robust showing that a “material and substantial 
disturbance” will likely occur – will unquestionably 
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result in the censorship of unpopular viewpoints or 
views that are not seen as “politically correct” by 
school administrators.   
 
 Numerous cases show that school officials often 
believe religious speech, or speech about certain 
political issues, is automatically “disruptive” and 
must be punished or censored.  See, e.g., Nuxoll, 636 
F.3d at 875 (students prohibited from wearing t-
shirts stating “Be Happy, Not Gay,” in response to 
the Day of Silence, an event that affirms 
homosexuality and was observed on the campus); 
Harper v. Poway Unified Sch. Dist., 445 F.3d 1166, 
1171 (9th Cir. 2006), vacated as moot, 549 U.S. 1262 
(2007)) (holding student’s t-shirt with the message “I 
Will Not Accept What God Has Condemned,” and 
“Homosexuality is Shameful ‘Romans 1:27’,” worn in 
response to the Day of Silence, was rightfully 
prohibited because it “collided with the rights of 
other students”); see also Jason Allen, Student’s 
Homosexuality Comment Leads to Suspension, CBS 
Dallas/Fort Worth News (September 21, 2011) 
available at http://dfw.cbslocal.com/2011/09/21/ 
students-homosexuality-comments-lead-to-
suspension-first-amendment-discussion/ (last visited 
Nov. 9, 2011) (student suspended for bullying after 
he stated, “I’m a Christian and I don’t think 
homosexuality is right,” in class). 
 
 Such censorship has even happened in the 
university context, which is an adult environment.  
See, e.g., Lopez v. Candaele, 630 F.3d 775, 782-83 
(9th Cir. 2010) (college student threatened with 
expulsion after giving a speech in a public speaking 
class in which he read the dictionary definition of 
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marriage); College Republicans at San Francisco 
State Univ. v. Reed, 523 F. Supp. 2d 1005, 1007-10 
(N.D. Cal. 2007) (student group investigated and 
charged with “incivility” after holding an anti-
terrorism rally critical of Hamas and Hezbollah that 
evoked strong opposition).5 
 
 Unless the Court insists on the application of a 
stronger standard than that applied by the Fourth 
Circuit, the door is open for school administrators to 
censor core political and religious speech based on 
the fact that it is controversial or disfavored, merely 
by cloaking their disapproval or apprehension in a 
“potential disruption.” 
 
 Tinker demands much more than a showing that 
school officials “might reasonably portend 
disruption,” and this Court should grant certiorari to 
reaffirm the Tinker standard of “material and 
substantial disruption” and provide clarification and 
guidance to the lower courts in its application. 
 

CONCLUSION 
 This Court should grant the petition of 
certiorari. 
 
 

                                            
5 Also in the adult context, a public school teacher in New 
Jersey was recently placed under investigation for stating her 
Biblical views on homosexuality on her Facebook page.  See 
N.J. Star-Ledger, N.J. Teacher’s Facebook comments about gays 
spark firestorm, available at http://www.nj.com/news/index.ssf/ 
2011/10/nj_teachers_facebook_comments.html (last visited Nov. 
9, 2011). 
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