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In the Supreme Court of the United States 
 

 
No.   

 
CHUNON BAILEY, PETITIONER 

 
v. 

 
UNITED STATES OF AMERICA 

 
 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 
 
 

PETITION FOR A WRIT OF CERTIORARI 
 

 
Chunon Bailey respectfully petitions for a writ of cer-

tiorari to review the judgment of the United States 
Court of Appeals for the Second Circuit in this case. 

OPINIONS BELOW 

The opinion of the court of appeals (App., infra, 1a-
20a) is reported at 652 F.3d 197.  The court of appeals’ 
order denying rehearing (App., infra, 21a) is unreported.  
The order of the district court denying petitioner’s mo-
tion to suppress (App., infra, 22a-57a) is reported at 468 
F. Supp. 2d 373. 

JURISDICTION 

The judgment of the court of appeals was entered on 
July 6, 2011.  A petition for rehearing was denied on Sep-
tember 20, 2011 (App., infra, 21a).  The jurisdiction of 
this Court is invoked under 28 U.S.C. 1254(1). 
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CONSTITUTIONAL PROVISION INVOLVED 

The Fourth Amendment to the United States Consti-
tution provides in relevant part: 

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated[.] 

STATEMENT 

In Michigan v. Summers, 452 U.S. 692 (1981), this 
Court held that officers executing a search warrant for 
contraband may detain the occupants of the premises 
while the search is conducted.  A substantial conflict has 
developed among federal courts of appeals and state 
courts of last resort on the question whether the rule of 
Summers extends to the detention of an individual who 
has left the immediate vicinity of the premises before the 
warrant is executed. 

In this case, officers followed petitioner from the 
apartment to be searched and detained him approx-
imately one mile away.  During the detention, the offic-
ers discovered a key to the apartment on petitioner’s 
person, and petitioner made statements linking himself 
to the apartment.  In the course of the search, officers 
found guns and drugs, and petitioner was later charged 
with various federal offenses.  The district court denied 
petitioner’s motion to suppress the fruits of his deten-
tion, App., infra, 22a-57a, and petitioner was convicted.  
The court of appeals affirmed.  Id. at 1a-20a.  After re-
cognizing the circuit conflict, the court held that the rule 
of Summers extends to the detention of an individual 
who has left the immediate vicinity of the premises.  Id. 
at 9a-16a.  Because the court of appeals’ decision deep-
ens the preexisting conflict and is incorrect, the petition 
for certiorari should be granted. 
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1.  On the evening of July 28, 2005, officers from the 
Suffolk County, New York, police department obtained a 
warrant to search a basement apartment at the rear of a 
house at 103 Lake Drive in the hamlet of Wyandanch.  
The warrant identified a .38-caliber handgun as the prin-
cipal object of the search.  Based on information pro-
vided by a confidential informant, the warrant further 
indicated that the apartment was believed to be occupied 
by “a heavy set black male with short hair” known as  
Polo.  App., infra, 3a, 23a. 

Later that evening, before the warrant was executed, 
two officers sitting in an unmarked car were surveilling 
the property when they observed two men exiting from a 
gate at the top of stairs leading to the basement apart-
ment.  One of the men was petitioner; both men fit the 
general profile of the occupant described by the confi-
dential informant.  The officers watched as the men en-
tered a car and drove away; petitioner was the driver.  
After the car was several hundred yards down the street, 
the officers followed in their car.  In order to avoid alert-
ing the men to their presence, the officers initially did 
not turn on their headlights.  The officers followed the 
men for approximately one mile; during that time, they 
observed petitioner driving past two traffic lights and 
two stop signs and making multiple turns without com-
mitting any traffic infractions.  App., infra, 3a-4a, 24a-
25a; Pet. C.A. Br. 6-7. 

About five minutes later, the officers pulled over the 
car and ordered the men to exit.  The officers conducted 
a pat-down search of each man; they found no guns or 
contraband, but found and seized petitioner’s keys, 
which he had placed in his pocket after the initial stop.  
One of the officers questioned petitioner; when the offic-
er asked petitioner where he was coming from, he said 
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he was coming from his house at 103 Lake Drive.  App., 
infra, 4a, 25a. 

The men were then handcuffed.  When petitioner 
asked why he was being arrested, the officer advised him 
that he was not under arrest, but that he was being de-
tained incident to the execution of a search warrant at 
103 Lake Drive.  In response, petitioner said:  “I don’t 
live there.  Anything you find there ain’t mine, and I’m 
not cooperating with your investigation.”  Other officers 
arrived in a marked patrol car and transported the men 
back to the scene.  App., infra, 4a-5a, 26a. 

By the time the men returned, officers had entered 
the apartment and observed a gun and drugs in plain 
view.  Both men were placed under arrest.  Officers sub-
sequently found additional guns in the apartment; criti-
cally, they also discovered that one of the keys on peti-
tioner’s key ring opened the front door.  App., infra, 5a, 
26a-27a. 

2.  On April 6, 2006, a grand jury in the Eastern Dis-
trict of New York indicted petitioner on one count of 
possessing at least five grams of cocaine base with intent 
to distribute, in violation of 21 U.S.C. 841(a)(1) and 
(b)(1)(B)(iii); one count of possessing a firearm as a felon, 
in violation of 18 U.S.C. 922(g)(1); and one count of using 
and carrying a firearm in relation to a drug trafficking 
crime, in violation of 18 U.S.C. 924(c)(1)(A)(i).  Petitioner 
moved to suppress the key and his statements on the 
ground, inter alia, that they constituted the fruits of an 
invalid detention under the Fourth Amendment. 

The district court denied petitioner’s motion to sup-
press.  App., infra, 22a-57a.  As is relevant here, the 
court held that, although petitioner had been detained 
after leaving the immediate vicinity of the apartment, his 
detention was justified under Summers as the detention 
of an occupant incident to the execution of a search war-
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rant.  Id. at 28a-35a.  The court reasoned that, because 
the officers had the authority to detain petitioner under 
Summers as he was leaving the residence, “they pos-
sessed that same authority to detain him approximately 
five minutes later after following him a short distance 
away from the residence for safety reasons, and then to 
transport him back to the scene of the search.”  Id. at 
31a.  The court acknowledged the existence of a circuit 
conflict on the issue, but “disagree[d] with the analysis” 
in cases from other circuits that had “declined to extend 
Summers to  *   *   *  detentions once the occupant of the 
residence has left the search scene.”  Id. at 33a n.4. 

3.  The case proceeded to trial.  There, the central is-
sue was whether the prosecution could link petitioner to 
the guns and drugs found in the apartment; there were 
no fingerprints on any of the guns, nor could any of the 
guns otherwise be traced to petitioner.  Pet. C.A. Br. 14.  
In attempting to establish the requisite connection with 
petitioner, the government heavily relied on the key to 
the apartment and the statements petitioner made dur-
ing his detention.  Id. at 24-25. 

After three days of deliberation, the jury found peti-
tioner guilty on all three counts.  He was sentenced to 30 
years of imprisonment, to be followed by five years of 
supervised release.  App., infra, 1a. 

4.  On appeal, petitioner renewed his contention that 
his detention was invalid under Summers, relying on the 
cases from other circuits that the district court had dis-
counted.  Pet. C.A. Br. 31-49.  In response, the govern-
ment did not attempt to reconcile the circuit conflict, but 
instead contended that the cases from other circuits 
were inconsistent with Summers.  Gov’t C.A. Br. 29. 

The court of appeals affirmed.  App., infra, 1a-20a.  
As is relevant here, the court of appeals held that “[peti-
tioner’s] detention during the search of his residence was 
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justified pursuant to [Summers] because he was (a) an 
occupant of the property subject to a valid search war-
rant, (b) seen leaving the premises during the execution 
of the warrant, and (c) detained as soon as reasonably 
practicable thereafter.”  App., infra, 19a.1 

As a preliminary matter, the court of appeals rea-
soned that this case presented an issue not answered by 
Summers:  viz., “whether the same authority pursuant 
to which police officers may detain an occupant at the 
premises during the execution of a search warrant per-
mits them to detain an occupant who leaves the premises 
during or immediately before the execution of a search 
warrant and is detained a few blocks away.”  App., infra, 
10a.  The court explained that, while it had previously 
upheld the detention of individuals in the immediate vi-
cinity of the premises, “the question presented here is a 
matter of first impression in our Circuit.”  Ibid. 

The Second Circuit then noted that “[t]his question 
has divided the Courts of Appeals.”  App., infra, 10a.  
“Of the five courts to consider it,” the court continued, 
the Fifth, Sixth, and Seventh Circuits “have extended 
Summers on facts similar to those of this case.”  Ibid.  
On the other hand, the Eighth and the Tenth Circuits 
“have declined to extend Summers to permit detention 
of occupants who have been seen leaving a residence 
subject to a search warrant.”  Id. at 12a. 

After reviewing the cases, the court of appeals 
“agree[d] with the District Court that the Fifth, Sixth 
                                                  

1 The court of appeals held petitioner’s direct appeal in abeyance 
and then consolidated it with his appeal from the district court’s 
denial of his motion to vacate sentence under 28 U.S.C. 2255.  In the 
decision under review, the court of appeals rejected the ineffective-
assistance claim that was the subject of the Section 2255 motion, see 
App., infra, 17a-19a, and that claim is not renewed in this petition. 
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and Seventh Circuits have the better of this argument.”  
App., infra, 13a.  According to the court of appeals, 
“[t]he guiding principle behind the requirement of rea-
sonableness for detention in such circumstances is the de 
minimis intrusion characterized by a brief detention in 
order to protect the interests of law enforcement in the 
safety of the officers and the preservation of evidence.”  
Ibid.  The court contended that a contrary rule “would 
put police officers executing a warrant in an impossible 
position” and “strip law enforcement of the capacity to 
exercise unquestioned command of the situation at pre-
cisely the moment when Summers recognizes they most 
need it.”  Id. at 14a (internal quotation marks and cita-
tion omitted). 

The court of appeals reasoned that “Summers im-
poses upon police a duty based on both geographic and 
temporal proximity; police must identify an individual in 
the process of leaving the premises subject to search and 
detain him as soon as practicable during the execution of 
the search.”  App., infra, 15a.  Because the court deter-
mined that “the officers acted as soon as reasonably 
practicable in detaining [petitioner] once he drove off the 
premises subject to search,” it concluded that petition-
er’s detention did not violate the Fourth Amendment.  
Id. at 16a.2 

5.  The court of appeals subsequently denied rehear-
ing.  App., infra, 21a. 

                                                  
2 Although the district court had held in the alternative that peti-

tioner’s detention could be justified under Terry v. Ohio, 392 U.S. 1 
(1968), the court of appeals expressly declined to consider that issue.  
See App., infra, 16a n.7. 
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REASONS FOR GRANTING THE PETITION 

This is a paradigmatic case for the Court’s review, 
presenting a deep and longstanding conflict among the 
federal courts of appeals and state courts of last resort 
on a question of constitutional law.  In the decision be-
low, the Second Circuit expressly recognized that con-
flict and sided with other circuits holding that, consistent 
with the Fourth Amendment, police officers may detain 
an individual incident to the execution of a search war-
rant when the individual has left the immediate vicinity 
of the premises to be searched.  Not only does the 
Second Circuit’s decision deepen the preexisting conflict, 
but its analysis is seriously flawed:  the categorical rule 
of Michigan v. Summers, 452 U.S. 692 (1981), governing 
detentions incident to the execution of search warrants 
cannot comfortably be extended to situations in which 
the detention takes place away from the immediate vicin-
ity of the premises subject to the search.  And there is no 
impediment in this case to the Court’s consideration and 
resolution of the question presented.  This case readily 
satisfies the criteria for certiorari, and the petition 
should be granted. 

A. The Decision Below Deepens A Conflict Among The 
Federal Courts Of Appeals And State Courts Of Last 
Resort 

The Second Circuit’s decision deepens a conflict in-
volving the decisions of numerous other courts of appeals 
and state courts of last resort concerning the detention 
of individuals who have left the immediate vicinity of the 
premises to be searched.  That conflict warrants this 
Court’s review. 

1.  As the Second Circuit expressly recognized (App., 
infra, 12a-13a), the Eighth and Tenth Circuits have held 
that, pursuant to Summers, police officers may not de-
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tain an individual incident to the execution of a search 
warrant when the individual has left the immediate vicin-
ity of the premises to be searched.  In United States v. 
Sherrill, 27 F.3d 344 (8th Cir.), cert. denied, 513 U.S. 
1048 (1994), police saw an individual leave a house that 
was about to be searched, get in his car, and drive away; 
they stopped him one block away, detained him, and 
brought him back to the house.  Id. at 345-346.  As is re-
levant here, the Eighth Circuit concluded that the deten-
tion could not be justified under Summers, on the 
grounds that (1) “the intrusiveness of the officers’ stop 
and detention on the street was much greater” than it 
would have been in or around the house, and (2) “the of-
ficers had no interest in preventing flight or minimizing 
the search’s risk because [the individual] had left the 
area of the search and was unaware of the warrant.”  Id. 
at 346.  In so concluding, the Eighth Circuit followed its 
then-recent decision in United States v. Hogan, 25 F.3d 
690 (1994), in which it had invalidated a detention that 
occurred three to five miles away on the ground that 
“none of the law enforcement interests set forth in 
Summers appl[ied].”  Id. at 693. 

In United States v. Edwards, 103 F.3d 90 (1996), the 
Tenth Circuit reached the same conclusion as Sherrill in 
a case involving almost identical facts (except that the 
individual was detained three blocks away).  Id. at 94.  
Citing the Eighth Circuit’s decision in Sherrill, the 
Tenth Circuit held that the prolonged detention of the 
individual was invalid.  Id. at 93-94 & n.4.  The court rea-
soned that “the police’s legitimate law enforcement in-
terest in preventing flight in the event that incriminating 
evidence was found was far more attenuated than in 
Summers,” id. at 93-94, and “[n]either of the [other] 
Summers interests were served in any way by [the de-
fendant’s] extended detention,” id. at 94. 
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In addition to the courts cited by the Second Circuit, 
one other court of appeals has concluded that Summers 
does not justify the detention of an individual who has 
left the immediate vicinity of the premises to be 
searched.  In United States v. Taylor, 716 F.2d 701 (9th 
Cir. 1983), police saw an individual leave a house that 
was about to be searched, get in his car, and drive away; 
they stopped him, ordered him out of the car, and later 
forced him to lie face down in an adjoining ditch.  Id. at 
705.  As is relevant here, the Ninth Circuit reasoned that 
“much of the justification for the rule announced in 
Summers is inapplicable to [the individual’s] situation,” 
because the detention was neither motivated by, nor like-
ly to advance, the police’s interests in preventing flight 
and completing an orderly search.  Id. at 707.  Although 
the court acknowledged that “[t]he applicability of 
Summers presents a close question,” it ultimately con-
cluded that “the detention of [the individual] cannot be 
justified” under Summers.  Ibid. 

Finally with respect to this side of the conflict, at 
least three state courts of last resort have held that, pur-
suant to Summers, police officers may not detain an in-
dividual who has left the immediate vicinity of the pre-
mises subject to the search.  In Commonwealth v. Char-
ros, 824 N.E.2d 809, cert. denied, 546 U.S. 870 (2005), the 
Massachusetts Supreme Judicial Court held, after ex-
tensive analysis, that Summers does not permit a deten-
tion which, like the one at issue here, occurred approx-
imately a mile from the apartment to be searched.  Id. at 
815-818.  In Parks v. Commonwealth, 192 S.W.3d 318 
(2006), the Kentucky Supreme Court invalidated the de-
tention of individuals five miles away; relying on Sherrill 
and Edwards, the court reasoned that the individuals 
“were not flight risks because they had no way of know-
ing that the warrant had been issued,” and added that, 
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“because of their absence, they posed no danger to the 
officers conducting the search.”  Id. at 334.  And in State 
v. Hill, 130 P.3d 1 (2006), the Kansas Supreme Court dis-
tinguished Summers where the detention took place 
some distance from the house to be searched, reasoning 
that the detention “did not prevent the risk of flight” and 
“was unnecessary to minimize the risk of harm to the of-
ficers executing the search warrant.”  Id. at 10. 

2.  By contrast, as the Second Circuit expressly rec-
ognized in joining them (App., infra, 10a-12a), three oth-
er courts of appeals—the Fifth, Sixth, and Seventh Cir-
cuits—have held that Summers permits the detention of 
an individual who has left the immediate vicinity of the 
premises to be searched.  See United States v. Cavazos, 
288 F.3d 706, 712 (5th Cir.), cert. denied, 537 U.S. 910 
(2002); United States v. Cochran, 939 F.2d 337, 339 (6th 
Cir. 1991), cert. denied, 502 U.S. 1093 (1992); United 
States v. Bullock, 632 F.3d 1004, 1011 (7th Cir. 2011).  
Those cases present facts similar to those in the cases on 
the other side of the conflict; each of them involved the 
detention of an individual who had left the premises to be 
searched and was stopped in his vehicle some distance 
away. 

In Cavazos, the Fifth Circuit upheld a detention two 
blocks away from the house, citing “the officers’ belief 
that [the individual] presented a threat to the search” 
and specifically rejecting the individual’s “attempts to 
distinguish the instant case from Summers on the basis 
of geographic proximity.”  288 F.3d at 711, 712.  In Coch-
ran, the Sixth Circuit upheld a detention a short distance 
away; like the Second Circuit here, the Sixth Circuit ex-
pressly concluded that “Summers does not impose upon 
police a duty based on geographic proximity” but instead 
focuses on “whether the police detained defendant as 
soon as practicable.”  939 F.2d at 339.  And in Bullock, 
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the Seventh Circuit upheld the continued detention of an 
individual about ten to fifteen blocks away, on the 
ground that, once officers had initially detained the indi-
vidual and told him about the warrant, he “became a 
flight risk and a potential risk to the officers’ safety in 
executing the warrant.”  632 F.3d at 1020. 

In addition, since the court of appeals’ decision in this 
case, the Fourth Circuit has joined those circuits in hold-
ing that Summers permits the detention of an individual 
who has left the immediate vicinity of the premises to be 
searched.  See United States v. Montieth, No. 10-4264, 
___ F.3d ___, 2011 WL 6016974 (4th Cir. Dec. 5, 2011).  
Recognizing the circuit conflict and heavily relying on 
the decision below, the Fourth Circuit rejected the ar-
gument that “it is unlawful for the police to detain a per-
son incident to the execution of a warrant once he is al-
most a mile away from the residence.”  Id. at *4.  In-
stead, the court reasoned, “[t]he law enforcement inter-
ests identified in Summers are no less salient here, 
where the stop and detention away from the home facili-
tated a safe and efficient execution of the search.”  Id. at 
*5.3 

There are therefore a substantial number of courts 
on the Second Circuit’s side of the conflict, as well as on 
the other side.  That entrenched and widely recognized 
conflict, on a significant question of Fourth Amendment 
law, merits further review.4 
                                                  

3 Unlike the Second Circuit in this case, the Fourth Circuit held 
that the detention was also justified under Terry v. Ohio, supra.  
See Montieth, 2011 WL 6016974, at *4. 

4 This case does not present any question concerning the validity 
of a detention that occurs outside, but within the immediate vicinity 
of, the premises to be searched.  In Summers itself, the individual 
was detained as he was coming down the front steps of the house.  
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B. The Decision Below Is Erroneous 

The Second Circuit erred in extending the rule of 
Summers to permit the detention of an individual inci-
dent to the execution of a search warrant when the indi-
vidual has left the immediate vicinity of the premises to 
be searched.  That error warrants this Court’s review 
and correction. 

1.  In Summers, this Court announced a “categori-
cal” rule that officers executing a search warrant for con-
traband have the authority to detain the occupants of the 
premises while the search is being conducted.  See 
Muehler v. Mena, 544 U.S. 93, 98 (2005).  Professor La-
Fave has described Summers as the “most significant” 
of the exceptions to the ordinary mode of Fourth 
Amendment analysis, which requires case-by-case re-
view of the reasonableness of a particular search or sei-
zure.  2 Wayne R. LaFave, Search and Seizure § 4.9(e), 
at 726 (4th ed. 2004). 

Application of the rule of Summers has substantial 
consequences:  it authorizes the police to detain an “oc-
cupant” of the premises even if the individual has no ap-
parent connection to the criminal activity being investi-
gated; to detain the individual in appropriate restraints 

                                                                                                      
See 452 U.S. at 693.  Accordingly, lower courts have consistently 
held that detentions that take place within the immediate vicinity of 
the premises are permissible.  See, e.g., Williamson v. State, 921 
A.2d 221 (Md. 2007).  In addition, lower courts on both sides of the 
conflict presented here have explained that situations in which a 
detention occurs within the immediate vicinity of the premises are 
analytically distinct from situations in which it occurs farther away.  
Compare Charros, 824 N.E.2d at 817 (distinguishing Common-
wealth v. Catanzaro, 803 N.E.2d 287 (Mass. 2004)), with App., infra, 
10a (distinguishing United States v. Fullwood, 86 F.3d 27 (2d Cir.), 
cert. denied, 519 U.S. 985 (1996)). 
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for the duration of the search, which can take hours; and 
to question the individual even on unrelated subjects.  
See Muehler, 544 U.S. at 100, 101.  Put another way, 
when an individual falls within the scope of the Summers 
rule, there is no need to conduct any additional, case-
specific inquiry concerning the justification for, or intru-
siveness of, a particular detention.  See Summers, 452 
U.S. at 705 n.19.  Precisely for that reason, any extension 
of the Summers rule should be closely scrutinized. 

2.  The court of appeals’ decision to extend the 
Summers rule to individuals who have left the immediate 
vicinity of the premises to be searched cannot be recon-
ciled with the reasoning of Summers itself.  In Sum-
mers, the Court reasoned that, as a categorical matter, 
the detention of an individual who is present while the 
individual’s own home is being searched is only incre-
mentally more intrusive than the search itself.  See 452 
U.S. at 701-702.  The Court further reasoned that there 
were three rationales for such a detention:  (1) “prevent-
ing flight in the event that incriminating evidence is 
found”; (2) “minimizing the risk of harm to the officers”; 
and (3) “facilitat[ing]” “the orderly completion of the 
search.”  Id. at 702-703. 

Where an individual is detained away from the im-
mediate vicinity of the premises to be searched, the re-
sulting intrusion is correspondingly more substantial, 
and the rationales for the detention are correspondingly 
less so.  As to the intrusion:  where the detention occurs 
not in the privacy of an individual’s own home (or in the 
immediate vicinity) but in a public place away from the 
home, “the intrusiveness of the officers’ stop and deten-
tion  *   *   *  [is] much greater.”  Sherrill, 27 F.3d at 346.  
Such a detention “produce[s] all the indignity of an ar-
rest in full view of the public”—and, as such, is “hardly 
an incremental intrusion on personal liberty, but a signif-
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icant deprivation of liberty far beyond what was contem-
plated in [Summers].”  Charros, 824 N.E.2d at 816 (in-
ternal quotation marks and citation omitted). 

As to the rationales for the detention:  each of the 
three rationales articulated in Summers applies with less 
force where an individual is detained away from the im-
mediate vicinity of the premises to be searched.  First, 
the interest in preventing flight in the event that incri-
minating evidence is found is “far more attenuated” 
where, as here, the individual has already left the pre-
mises before the search has begun (and would therefore 
have no reason to know that a search is imminent).  Ed-
wards, 103 F.3d at 93-94; see Sherrill, 27 F.3d at 346.  
Although it is possible that the individual could subse-
quently learn of the search and go on the lam, that pos-
sibility cannot justify extension of the Summers rule; if it 
did, it would entirely untether Summers from its moor-
ings and permit the detention of any individual who is an 
occupant of the premises upon issuance of the search 
warrant, regardless of where that individual is found.  
And the very act of following an individual away from the 
premises creates a risk that the individual will learn of 
the police’s interest.  Cf. Bullock, 632 F.3d at 1011 
(upholding a detention where the individual learned of 
the search warrant after he was initially detained). 

Second, the interest in minimizing the risk of harm to 
officers is barely served, if at all, when an individual has 
already left the premises, because such an individual 
poses a minimal risk, if any, to the officers executing the 
warrant.  See, e.g., Hogan, 25 F.3d at 693; Hill, 130 P.3d 
at 10; Parks, 192 S.W.3d at 334.  In the unlikely event 
that the individual were to learn of the search and then 
return to the premises in an effort to prevent the search 
from occurring, the police would possess the ability to 
detain the individual under the rule of Summers.  See 
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Hill, 130 P.3d at 10.  And the acts of following an indi-
vidual away from the premises, detaining the individual, 
and returning the individual to the scene all give rise to 
their own risks, both to the officers who engage in the 
pursuit and to the officers who remain at the scene. 

Third, the interest in facilitating the orderly comple-
tion of the search dissipates when a detention takes place 
away from the premises.  Of necessity, the pursuit and 
detention of an individual away from the premises di-
verts officers who might otherwise be involved in con-
ducting the search.  To the extent officers return a de-
tained individual to the scene, it may complicate the 
search by increasing the number of people at the scene 
and diverting officers from the search to monitor the de-
tained individual.  And to the extent that having an occu-
pant at the scene is helpful to facilitate the completion of 
the search (for example, by having the occupant unlock 
doors), the police can ensure the presence of the occu-
pant either by executing the warrant before the occupant 
leaves or by waiting to execute it until the occupant re-
turns.  See Charros, 824 N.E.2d at 817.5 

3.  Finally, the overriding rationale for the Summers 
rule is to enable officers executing a search warrant to 
“exercise unquestioned command of the situation.”  
Muehler, 544 U.S. at 99; Summers, 452 U.S. at 703.  That 
rationale justifies the detention of individuals whom the 
police encounter in the course of executing a search war-
                                                  

5 In this case, the detaining officers testified that they acted as 
they did out of concern that, if they had apprehended the men in the 
driveway, it might have alerted others in the apartment (or neigh-
bors) to the presence of law enforcement.  App., infra, 4a n.3, 24a.  
To the extent that was a serious concern, however, the officers simp-
ly ignored another option:  viz., to allow the men to leave and then 
execute the warrant. 
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rant (whether on their way into the premises or once in-
side), because the police cannot reasonably be expected, 
in “the inherent volatility produced by the search envi-
ronment,” to stop and determine whether those individ-
uals are potential suspects or innocent bystanders.  
Charros, 824 N.E.2d at 817.  By contrast, the detention 
of an individual away from the immediate vicinity of the 
premises to be searched arguably hinders, rather than 
helps, the safe and efficient execution of the warrant. 

More broadly, extending the Summers rule “effec-
tively would eliminate any meaningful relation between 
the place of the seizure and the premises to be searched” 
and “would give officers authority to act in anticipation 
of the execution of a warrant comparable to making an 
arrest without having to meet the requirements of an ar-
rest.”  Charros, 824 N.E.2d at 817-818.  Such an exten-
sion would allow the Summers exception to swallow the 
ordinary Fourth Amendment standard, by obliterating 
the need for an individualized justification for detention. 

*     *     *     *     * 

In sum, the Second Circuit’s extension of the Sum-
mers rule not only deepens an entrenched and widely 
recognized conflict in the lower courts; it is inconsistent 
with Summers itself.  The Court should grant review on 
this important question of Fourth Amendment law and 
reject the overly expansive view of Summers adopted by 
the Second Circuit and others. 
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CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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APPENDIX A 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

 

Nos. 07-3719 & 10-398 
 

 

UNITED STATES OF AMERICA, Appellee, 

v. 
 

CHUNON L. BAILEY, also known as Polo, 
Defendant-Appellant. 

 

Argued: Feb. 14, 2011 
Decided: July 6, 2011 

 
 

Before: CABRANES, POOLER and RAGGI, Circuit 
Judges. 

JOSÉ A. CABRANES, Circuit Judge:  

Chunon L. Bailey appeals from an August 23, 2007 
judgment of conviction entered by the United States 
District Court for the Eastern District of New York (Jo-
seph F. Bianco, Judge), sentencing him principally to 
concurrent terms of 300 and 120 months of imprison-
ment, a consecutive term of 60 months of imprisonment, 
and five years of supervised release. Bailey was con-
victed, following a jury trial, of possession with intent to 
distribute at least five grams of cocaine base in violation 
of 21 U.S.C. §§ 841(a)(1) and 841(b)(1)(B)(iii), possession 
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of a firearm by a felon in violation of 18 U.S.C. §§ 
922(g)(1) and 924(a)(2), and possession of a firearm in 
furtherance of a drug trafficking crime in violation of 18 
U.S.C. § 924(c)(1)(A)(i). Bailey also appeals from a Janu-
ary 19, 2010 order by the District Court denying a mo-
tion to vacate his conviction pursuant to 28 U.S.C. § 2255 
(“§ 2255”). United States v. Bailey, No. 06-cr-232, 2010 
WL 277069 (E.D.N.Y. Jan. 19, 2010).1

 

We are asked to decide two questions: (1) whether 
the District Court erred in denying Bailey’s motion to 
suppress evidence obtained during his detention because 
the search and seizure of Bailey’s person and property 
were conducted in violation of his rights under the 
Fourth Amendment to the United States Constitution; 
and (2) whether the District Court erred in denying Bai-
ley’s § 2255 motion because he received constitutionally 
ineffective assistance of counsel in violation of his rights 
under the Sixth Amendment to the United States Con-
stitution. We hold that Bailey’s detention during the 
search of his residence was justified pursuant to Michi-
gan v. Summers, 452 U.S. 692 (1981). The District Court 
therefore did not err in denying his motion to suppress 
evidence obtained during that detention. We also hold 
that Bailey failed to demonstrate, as he must in order to 
prevail, that his counsel’s alleged ineffective assistance 
was prejudicial. Strickland v. Washington, 466 U.S. 668, 
693–94 (1984). The District Court therefore did not err in 
denying Bailey’s § 2255 motion. The District Court’s Au-
gust 23, 2007 judgment of conviction and its January 19, 
2010 order denying the § 2255 motion are affirmed. 

                                                  
1 On January 30, 2008, we granted Bailey’s motion to hold his ap-

peal from the judgment of conviction in the District Court in ab-
eyance so that he could file a petition pursuant to § 2255. We subse-
quently granted Bailey’s motion to restore that appeal and consoli-
date it with a new appeal from the adjudication of the § 2255 motion. 
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BACKGROUND 

The following facts reflect the findings entered by the 
District Court in the proceedings below, see United 
States v. Bailey, 468 F. Supp. 2d 373, 376–78 (E.D.N.Y. 
2006) (motion to suppress); Bailey, 2010 WL 277069, at 
*2–3 (§ 2255 motion), and, unless otherwise indicated, 
are not in dispute. 

A. 

At 8:45 p.m. on July 28, 2005, Detective Richard 
Sneider (“Sneider”) of the Suffolk County Police De-
partment (“SCPD”) obtained a search warrant from the 
First District Court in the Town of Islip, New York for 
the “basement apartment of 103 Lake Drive” in Wyan-
danch, New York, on the basis of information from a con-
fidential informant. The search warrant provided that 
the apartment was “believed to be occupied by an indi-
vidual known as ‘Polo’, a heavy set black male with short 
hair,” and identified a “chrome .380 handgun” as the 
principal target of the search. The search warrant also 
stated that the basement apartment at 103 Lake Drive is 
“located at the rear of the premises[.]” The search war-
rant did not specify that access to the basement door at 
the rear of the house at 103 Lake Drive is possible from 
both the basement apartment and from the house ups-
tairs. 

At approximately 9:56 p.m. that evening, Sneider and 
Detective Richard Gorbecki (“Gorbecki”), an eighteen-
year veteran of the SCPD assigned to the special opera-
tions team for narcotics enforcement, observed two 
men—later identified as Chunon L. Bailey (the defen-
dant) and Bryant Middleton (“Middleton”)—exiting the 
gate at the top of the stairs that led down to the base-
ment of 103 Lake Drive. Both Bailey and Middleton 
matched the description of “Polo” provided to Sneider by 
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the confidential informant. They exited the yard of the 
house and entered a black Lexus parked in the driveway. 
Rather than confront Bailey and Middleton within view 
or earshot of the apartment, Sneider and Gorbecki 
watched as Bailey’s car pulled out of the driveway and 
proceeded down the block.2 After the car traveled about 
a mile from the house, the officers pulled the car over in 
the parking lot of a fire station.3 Approximately five mi-
nutes elapsed between Bailey’s exit from the basement 
apartment at 103 Lake Drive and the stop. 

After pulling over the vehicle, the detectives con-
ducted a “pat-down” of the driver, Bailey, and passenger, 
Middleton, to check for hard objects that could be used 
as weapons. At Sneider’s request, Bailey identified him-
self and produced a driver’s licenses bearing a Bay 
Shore, New York address. Nevertheless, he told Sneider 
that he was coming from his house at “103 Lake Drive” 
in Wyandanch, New York. 

Middleton also identified himself and told Gorbecki 
that Bailey was driving him home in order to comply 
with a 10:00 p.m. curfew imposed as a condition of Mid-
dleton’s parole. Middleton stated that Bailey’s residence 
was 103 Lake Drive. At that point, the officers placed 

                                                  
2 Sneider and Gorbecki both testified that the decision not to con-

front Bailey and Middleton in the driveway at 103 Lake Drive was 
motivated by safety concerns, particularly the desire to avoid alert-
ing other individuals who may have been in the apartment to the 
presence of law enforcement. 

3 The detectives explained that they waited about one mile to stop 
the car rather than detain Bailey and Middleton immediately in or-
der to prevent people in the apartment or neighbors passing by 
from seeing the stop. In addition, once the Lexus turned off Lake 
Drive and the detectives were able to get directly behind the vehicle, 
they waited until the vehicle had passed through an intersection and 
had turned off of a crowded street before conducting the stop. 
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Bailey and Middleton in handcuffs and—in response to 
Bailey’s inquiry as to why they were being “arrested”—
informed both men that they were being detained, but 
not arrested, incident to the execution of a search war-
rant in the basement apartment of 103 Lake Drive. To 
that, Bailey responded, “I don’t live there. Anything you 
find there ain’t mine, and I’m not cooperating with your 
investigation.” 

Gorbecki drove Bailey’s Lexus back to 103 Lake 
Drive, while Bailey and Middleton were transported 
back in a patrol car. Upon arrival, Bailey and Middleton 
were informed that, during the search, the SCPD “entry 
team” had discovered a gun and drugs in plain view in 
the apartment. Bailey and Middleton were placed under 
arrest and Bailey’s house and car keys were seized inci-
dent to arrest. Later that evening, an SCPD officer dis-
covered that one of the keys on Bailey’s key ring opened 
the door of the basement apartment. In total, less than 
ten minutes elapsed between Bailey’s stop and his formal 
arrest. 

B. 

The evidence obtained during the search of Bailey’s 
home and his statements to detectives Sneider and Gor-
becki provided the basis for the government’s indict-
ment. Bailey moved, through counsel, to suppress the 
physical evidence (including his house and car keys) and 
his statements to detectives Sneider and Gorbecki, on 
the theory that he was unlawfully detained and searched 
in violation of the Fourth Amendment. 

After holding an evidentiary hearing, the District 
Court found Bailey’s detention lawful under Michigan v. 
Summers, 452 U.S. 692 (1981). See Bailey, 468 F. Supp. 
2d at 378–82. The District Court reasoned that the detec-
tives’ authority under Summers to detain Bailey incident 
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to a search of the apartment was not strictly confined to 
the physical premises of the apartment so long as the de-
tention occurred as soon as practicable after Bailey de-
parted 103 Lake Drive. Id. at 382. Moreover, the District 
Court concluded, in the alternative, that Bailey’s deten-
tion was lawful as an investigative detention supported 
by reasonable suspicion under Terry v. Ohio, 392 U.S. 1 
(1968). Id. at 383–85. 

A nine-day trial with respect to Count One (posses-
sion with intent to distribute more than five grams of co-
caine base in violation of 21 U.S.C. §§ 841(a)(1) and 
841(b)(1)(B)(iii)) and Count Three (possession of a fire-
arm in furtherance of a drug trafficking crime in viola-
tion of 18 U.S.C. § 924(c)(1)(A)(i)) commenced on Octo-
ber 30, 2006. On November 8, 2006, the jury returned a 
guilty verdict with respect to both Counts.4 

On December 5, 2008, Bailey filed a motion pursuant 
to § 2255 seeking to vacate his conviction and order a 
new trial. Bailey’s sole argument was that his trial coun-
sel provided constitutionally ineffective assistance by 
failing to introduce evidence that access to the basement 
door at the rear of 103 Lake Drive could be gained from 
either the basement apartment or the house upstairs. 
Bailey asserted that when detectives Sneider and Gor-
becki observed Bailey exit the gate at the back of the 
property on July 28, 2005, they could not have known 
whether he was leaving the basement apartment (for 
which they had a search warrant) or the house upstairs 
(for which they did not). Bailey argued that this distinc-
tion was determinative in the District Court’s adjudica-

                                                  
4 At Bailey’s request, the Court bifurcated the trial, trying Bailey 

first for Counts 1 and 3, and then for Count 2 (possession of a fire-
arm by a felon in violation of 18 U.S.C. §§ 922(g)(1) and 924(a)(2)). 
He was ultimately found guilty of all three counts. 
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tion of the suppression motion because the government 
could not sustain his detention under Summers or pro-
vide the reasonable suspicion to sustain his detention 
under Terry without demonstrating conclusively that 
Bailey had emerged from the basement apartment. 

The District Court concluded that, even if the detec-
tives had known that access to the basement hallway was 
possible from an apartment other than the basement 
apartment, they still would have had a reasonable basis 
to believe that Bailey and Middleton might have 
emerged from the property for which they had a search 
warrant. The detectives therefore had the authority un-
der Summers to briefly detain Bailey in order to ascer-
tain whether he was an occupant of the premises being 
searched. Indeed, as it turned out, the “undisputed evi-
dence at the trial [was] that this door to the main house 
was not accessible to the basement tenant and that the 
main house was sealed off from the basement area.” 
United States v. Bailey, 2010 WL 277069, at *10 
(E.D.N.Y. Jan. 19, 2010). 

Because the evidence regarding the layout of the 
house had no effect on the lawfulness of Bailey’s deten-
tion, the District Court reasoned that Bailey had not 
demonstrated any prejudice from his counsel’s alleged 
failure to offer that evidence. Accordingly, Bailey had 
failed to satisfy the requirement of Strickland that a 
successful claim for ineffective assistance of counsel 
demonstrate that “there is a reasonable probability that, 
but for counsel’s unprofessional errors, the result of the 
proceeding would have been different.” 466 U.S. at 694. 

Bailey appeals from the final judgment of conviction 
entered by the District Court on August 22, 2007, as well 
as from the January 19, 2010 order denying Bailey’s mo-
tion to vacate the conviction pursuant to § 2255. On ap-
peal, he makes substantially the same claims he made 
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before the District Court in his suppression and § 2255 
motions. However, he limits his arguments on appeal to 
the lawfulness of his detention pursuant to Summers and 
Terry and the adequacy of his assistance at trial. Appel-
lant Br. 31, 49, 55.5

 

DISCUSSION 

A. 

Appeals from the denial of a motion to suppress evi-
dence and a motion to vacate a conviction pursuant to 
§ 2255 are both governed under the same standard of 
review: we review the District Court’s factual findings 
for clear error and its conclusions of law de novo. United 
States v. Lucky, 569 F.3d 101, 105–06 (2d Cir. 2009) (re-
viewing a suppression motion); Sapia v. United States, 
433 F.3d 212, 216 (2d Cir. 2005) (reviewing a § 2255 mo-
tion). A finding is clearly erroneous when “although 
there is evidence to support it, the reviewing court on the 
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed.” Anderson v. 
City of Bessemer City, 470 U.S. 564, 573 (1985) (quota-
tion marks omitted); accord United States v. Kilkenny, 
493 F.3d 122, 125 (2d Cir. 2007). 

                                                  
5 Although Bailey argues that his statements to the detectives and 

his keys should be suppressed as the fruit of an unlawful detention, 
he has abandoned his separate Fifth Amendment challenge regard-
ing his statements and his Fourth Amendment challenge regarding 
the seizure of his keys and car during the stop. See Bailey, 468 F. 
Supp. 2d 373, 385–93. Bailey raised both of those issues before the 
District Court but does not reassert them on appeal. See, e.g., Major 
League Baseball Props., Inc. v. Salvino, Inc., 542 F.3d 290, 294 (2d 
Cir. 2008); Hobbs v. Cnty. of Westchester, 397 F.3d 133, 147 (2d Cir. 
2005) (issues not raised on appeal are deemed abandoned). 
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B. 

The basic parameters of our inquiry into the lawful-
ness of a challenged seizure are well-known. See, e.g., 
United States v. Julius, 610 F.3d 60, 64 (2d Cir. 2010). 
The Fourth Amendment proscribes “unreasonable 
searches and seizures.” In the absence of probable cause, 
a limited and temporary detention is generally permissi-
ble only if law enforcement can establish reasonable sus-
picion based on “specific and articulable facts” as meas-
ured by an objective standard. Terry, 392 U.S. at 21–22. 
The Fourth Amendment, however, “imposes no irreduci-
ble requirement of such suspicion.” United States v. 
Martinez-Fuerte, 428 U.S. 543, 561 (1976). Instead, as in 
all questions under the Fourth Amendment, “the touch-
stone” of our analysis “is reasonableness.” Palacios v. 
Burge, 589 F.3d 556, 562 (2d Cir. 2009) (quoting Samson 
v. California, 547 U.S. 843, 855 n.4 (2006)) (alteration 
and emphasis omitted). 

In Michigan v. Summers, 452 U.S. 692 (1981), the 
Detroit police encountered George Summers descending 
the front steps of his house while they were preparing to 
execute a search warrant of the premises. Summers was 
detained during the search and subsequently arrested 
when narcotics were found in the house. Id. at 693. The 
Supreme Court upheld the initial detention, explaining 
that “a warrant to search for contraband founded on 
probable cause implicitly carries with it the limited au-
thority to detain the occupants of the premises while a 
proper search is conducted.” Id. at 705. That is, the 
Court concluded that the detention of “occupants” even 
without individualized suspicion during the execution of a 
valid search warrant is reasonable under the Fourth 
Amendment. 
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The Summers Court explained that compared with 
“the inconvenience [and] the indignity associated with a 
compelled visit to the police station,” id. at 702, the cha-
racter of the “incremental intrusion” caused by detention 
is slight and the justifications for detention are substan-
tial. Id. at 703. In particular, the Court justified the de-
tention of George Summers by reference to the interests 
of law enforcement in (1) “preventing flight in the event 
that incriminating evidence is found”; (2) “minimizing 
the risk of harm to the officers”; and (3) facilitating “the 
orderly completion of the search.” Id. at 702–03. More-
over, the Court observed that once “[a] judicial officer 
has determined that police have probable cause to be-
lieve that someone in the home is committing a crime[,] . 
. . [t]he connection of an occupant to that home gives the 
police officer an easily identifiable and certain basis for 
determining that suspicion of criminal activity justifies a 
detention of that occupant.” Id. at 703–04. 

We are now asked to decide whether the same au-
thority pursuant to which police officers may detain an 
occupant at the premises during the execution of a 
search warrant permits them to detain an occupant who 
leaves the premises during or immediately before the 
execution of a search warrant and is detained a few 
blocks away. While we have extended Summers to per-
mit the detention of individuals entering a vehicle in the 
driveway of a house, see United States v. Fullwood, 86 
F.3d 27, 29–30 (2d Cir. 1996), the question presented 
here is a matter of first impression in our Circuit. 

This question has divided the Courts of Appeals. Of 
the five courts to consider it, three have extended Sum-
mers on facts similar to those of this case. In United 
States v. Cochran, 939 F.2d 337 (6th Cir. 1991), for ex-
ample, police officers went to the defendant’s residence 
to execute a search warrant and observed the defendant 
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leaving the premises. Id. at 338. The officers did not 
want to forcibly enter the premises knowing that there 
was a guard dog inside, and they therefore stopped the 
defendant shortly after he exited the house. Id. The 
Sixth Circuit, relying on Summers, held that the deten-
tion was reasonable, concluding that “Summers does not 
impose upon police a duty based on geographic proximity 
([i.e.,] defendant must be detained while still on his pre-
mises); rather, the focus is upon police performance, that 
is, whether the police detained defendant as soon as 
practicable after departing from his residence.” Id. at 
339. 

Similarly, in United States v. Cavazos, 288 F.3d 706 
(5th Cir. 2002), police officers were conducting pre-
execution surveillance when the defendant and two oth-
ers left the residence in a truck. Id. at 708. The officers 
followed. Id. After the driver of the truck demonstrated 
his awareness that he was being followed, the officers 
stopped the vehicle, took the defendant back to the resi-
dence, and detained him during the search. Id. The Fifth 
Circuit observed that, because the defendant’s conduct 
“warranted the belief that [the defendant] would have 
fled or alerted the other occupants of the residence about 
the agents nearby if he were released immediately after 
the stop and frisk,” the detention was justified under 
Summers. Id. at 711. Moreover, the Court concluded 
that the nexus between the defendant and the residence 
gave officers an “easily identifiable and certain basis for 
determining that suspicion of criminal activity justifie[d] 
a detention of that occupant.” Id. (quoting Summers, 452 
U.S. at 703–04). 

Most recently, in United States v. Bullock, 632 F.3d 
1004 (7th Cir. 2011), officers conducting pre-execution 
surveillance observed the defendant exit the house and 
enter a vehicle with the resident of the house and her 
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children. Id. at 1009. Officers followed the vehicle and 
executed a stop about ten to fifteen blocks from the 
house, transporting all of the occupants of the vehicle 
back to the house after notifying the driver that a search 
was underway. Id. The Seventh Circuit concluded that—
in the absence of anything “to suggest that the vehicle 
was not pulled over as soon as practicable”—the conduct 
of the officers was reasonable. Id. at 1020. The Court ob-
served that “[o]nce aware of the warrant, [Bullock] be-
came a flight risk and a potential risk to the officers’ 
safety in executing the warrant given his suspected illeg-
al association with the residence.” Id. 

Two circuits have declined to extend Summers to 
permit detention of occupants who have been seen leav-
ing a residence subject to a search warrant. In United 
States v. Sherrill, 27 F.3d 344 (8th Cir. 1994), officers 
were conducting pre-execution surveillance when the de-
fendant left the premises. Id. at 345. The officers stopped 
him a block away, informed him that they had a warrant 
to search the house, and detained him during the search. 
Id. at 345–46. The Eighth Circuit determined that, be-
cause the defendant had left the area and was unaware 
of the warrant, the officers did not have any interest in 
preventing his flight; the Court therefore held that 
Summers was inapplicable. Id. at 346. Nevertheless, the 
Court concluded that the police had probable cause to 
arrest the defendant; in light of the legal arrest, “the 
crack and cash discovered in a later search of his person 
was legally seized as a search incident to arrest.” Id. at 
347. 

Second, in United States v. Edwards, 103 F.3d 90 
(10th Cir. 1996), police were conducting pre-execution 
surveillance of a “drug house” when the defendant, an 
ex-convict in a drug rehabilitation program, left the 
building. Id. at 91. The officers detained him on the 
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street for forty-five minutes. Id. Like the Eighth Circuit 
in Sherrill, the Tenth Circuit concluded that because the 
defendant was unaware that a warrant was being ex-
ecuted, he had no reason to flee. Id. at 94. Furthermore, 
the Court reasoned that the defendant did not pose a 
risk of harm to the officers and his detention played no 
part in facilitating the orderly completion of the search. 
Id. 

We agree with the District Court that the Fifth, Sixth 
and Seventh Circuits have the better of this argument. 
The guiding principle behind the requirement of reason-
ableness for detention in such circumstances is the de 
minimis intrusion characterized by a brief detention in 
order to protect the interests of law enforcement in the 
safety of the officers and the preservation of evidence. 
See Summers, 452 U.S. at 701. We agree with the Dis-
trict Court that “[t]here is no basis for drawing a ‘bright 
line’ test under Summers at the residence’s curb and 
finding that the authority to detain under Summers al-
ways dissipates once the occupant of the residence drives 
away.” Bailey, 468 F. Supp. 2d at 379; see also Michigan 
v. Chesternut, 486 U.S. 567, 572 (1988) (eschewing a 
bright-line rule in favor of a totality-of-the-circumstances 
approach in the determination of the reasonableness of a 
seizure under the Fourth Amendment); United States v. 
Vargas, 369 F.3d 98, 101 (2d Cir. 2004) (applying a totali-
ty-of-the-circumstances approach to determine the legal-
ity of a warrantless search and seizure); United States v. 
Adegbite, 877 F.2d 174, 178 (2d Cir. 1989) (same). 

While the Eighth and Tenth Circuits apparently con-
cluded that once an occupant leaves a premises subject 
to search without knowledge of the warrant, Summers is 
inapplicable because he ceases to (1) be a threat to the 
officers’ safety, (2) be in a position to destroy evidence, 
or (3) be able to help facilitate the search, see Summers, 
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452 U.S. at 703–04; Edwards, 103 F.3d at 94; Sherrill, 27 
F.3d at 346, we conclude that it is the very interests at 
stake in Summers that permit detention of an occupant 
nearby, but outside of the premises. Indeed, adopting 
the Eighth and Tenth Circuits’ view as the law of the 
Circuit would put police officers executing a warrant in 
an impossible position: when they observe a person of 
interest leaving a residence for which they have a search 
warrant, they would be required either to detain him 
immediately (risking officer safety and the destruction of 
evidence) or to permit him to leave the scene (risking the 
inability to detain him if incriminating evidence was dis-
covered). See, e.g., United States v. Gori, 230 F.3d 44, 55 
(2d Cir. 2000) (“The police could assume that once 
alerted, the occupants might have disposed of the con-
traband by the window or the toilet, or might have preci-
pitated violence.”). Summers does not necessitate that 
Hobson’s choice, particularly when “[a] judicial officer 
has determined that police have probable cause to be-
lieve that someone in the home is committing a crime.” 
Summers, 452 U.S. at 703. Indeed, to accept that argu-
ment would be to strip law enforcement of the capacity 
to “exercise unquestioned command of the situation,” id., 
at precisely the moment when Summers recognizes they 
most need it. 

The District Court was therefore correct when it 
noted that “Summers . . . appl[lies] with equal force 
when, for officer safety reasons, police do not detain the 
occupant on the curbside, but rather wait for him to 
leave the immediate area and detain him as soon as prac-
ticable.” Bailey, 468 F. Supp. 2d at 381 n. 4.6 That is, 

                                                  
6 Indeed, “[a]t least two of the law enforcement interests articu-

lated in Summers applied here—namely, prevention of flight should 
incriminating evidence be found during the search and minimizing 
the risk of harm to the officers.” Bailey, 468 F. Supp. 2d at 379. 
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Summers imposes upon police a duty based on both geo-
graphic and temporal proximity; police must identify an 
individual in the process of leaving the premises subject 
to search and detain him as soon as practicable during 
the execution of the search. As the Fifth Circuit con-
cluded in Cavazos, while “[t]he proximity between an oc-
cupant of a residence and the residence itself may be re-
levant in deciding whether to apply Summers, . . . it is by 
no means controlling.” 288 F.3d at 712. 

Against that standard, we have no trouble concluding 
that Bailey’s detention was lawful under the Fourth 
Amendment. The officers’ decision to wait until Bailey 
had driven out of view of the house to detain him out of 
concern for their own safety and to prevent alerting oth-
er possible occupants was, in the circumstances pre-
sented, reasonable and prudent. There is no question 
that because the target of the search warrant was a gun, 
Bailey—who matched the description of “Polo” provided 
by the confidential informant—posed a risk of harm to 
the officers. As the Supreme Court stated in Summers, 
“the execution of a warrant to search for narcotics is the 
kind of transaction that may give rise to sudden violence 
or frantic efforts to conceal or destroy evidence.” 452 
U.S. at 702. In light of the fact that the officers had rea-
son to suspect that the occupant of 103 Lake Drive sold 
drugs out of the house and had a gun in his possession, it 
was reasonable for the officers to assume that detaining 
Bailey outside the house might lead to the destruction of 
evidence or unnecessarily risk the safety of the officers. 
See Stewart v. United States, 101 F.3d 1392, 1392 (2d 
Cir. 1996) (citing Summers, 452 U.S. at 702). These are 
precisely the concerns that justified the limited intrusion 
in Summers. 452 U.S. at 701–03. 

Finally, Bailey’s detention was not “unreasonably 
prolong[ed].” United States v. Harrison, 606 F.3d 42, 45 
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(2d Cir. 2010) (citing United States v. Turvin, 517 F.3d 
1097, 1103–04 (9th Cir. 2008)). He was detained for less 
than ten minutes before he was taken back to 103 Lake 
Drive. By the time he returned to the site of the search, 
the search was underway and he was formally placed 
under arrest within five minutes of the entry team’s ex-
ecution of the warrant. See, e.g., Muehler v. Mena, 544 
U.S. 93, 100 (2005) (finding two- to three-hour detain-
ment of occupant in handcuffs reasonable while police 
searched premises because such detention did not out-
weigh government’s continuing safety interests); Full-
wood, 86 F.3d at 29–30 (finding fifteen-to twenty minute 
detainment of occupant during the execution of a search 
warrant reasonable under Summers). Of equal impor-
tance, officers did not attempt to exploit the detention by 
trying to obtain additional evidence from Bailey during 
execution of the search warrant. See Summers, 452 U.S. 
at 701 (stating that detaining an occupant during execu-
tion of a search warrant is “not likely to be exploited by 
the officer or unduly prolonged in order to gain more in-
formation, because the information the officers seek 
normally will be obtained through the search and not 
through the detention”); see also Bullock, 632 F.3d at 
1021 (same). 

Because the officers acted as soon as reasonably 
practicable in detaining Bailey once he drove off the 
premises subject to search, we conclude that his deten-
tion during the valid search of the house did not violate 
the Fourth Amendment. The District Court did not err 
in denying Bailey’s motion to suppress the evidence ob-
tained as a result of his detention. Bailey, 468 F. Supp. 
2d at 382.7

 

                                                  
7 Because Bailey’s detention was reasonable pursuant to Sum-

mers, we need not decide whether it was also reasonable pursuant to 
Terry. See Bailey, 468 F. Supp. 2d at 382–85. 



17a 
 

 

C. 

We turn now to Bailey’s argument that he received 
ineffective assistance of counsel under Strickland be-
cause his trial counsel failed to establish that the layout 
of the premises subject to a search warrant—here, 103 
Lake Drive—made it impossible for Sneider and Gor-
becki to know with certainty whether Bailey had, in fact, 
emerged from the basement apartment, or had used the 
basement to exit the main house. 

The standard for ineffective assistance of counsel is 
well established: a prisoner must show both (1) that 
counsel’s performance was objectively unreasonable; and 
(2) that the unreasonable performance resulted in preju-
dice. Strickland, 466 U.S at 687, 693–94. To establish 
prejudice, a “defendant must show that there is a rea-
sonable probability that, but for counsel’s unprofessional 
errors, the result of the proceeding would have been dif-
ferent,” considering “the totality of the evidence before 
the judge or jury.” Id. at 694–95. As the Supreme Court 
observed in Hill v. Lockhart, the prejudice requirement 
under Strickland is predicated on the Court’s “conclu-
sion that an error by counsel, even if professionally un-
reasonable, does not warrant setting aside the judgment 
of a criminal proceeding if the error had no effect on the 
judgment.” 474 U.S. 52, 57 (1985) (quotation marks and 
alteration omitted). 

We agree with the District Court that Bailey has 
failed to demonstrate prejudice. Bailey, 2010 WL 
277069, at *11–15. Here, a confidential informant went 
with police to defendant’s residence prior to the search 
and specifically identified for police that the back door of 
the house was the door to the defendant’s apartment. See 
Bailey, 2010 WL 277069, at *10; App. at 181–82. More-
over, during the visit the police were able to view the 
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physical lay-out of the property’s exterior, which re-
vealed that access to the gate through which Bailey and 
Middleton exited was only possible through the base-
ment door. App. at 181–82. Under those circumstances it 
would have been reasonable for the officers to stop Bai-
ley even if they had known that, while unlikely, it was 
theoretically possible that he had emerged from the ups-
tairs apartment. As the District Court concluded, “[t]he 
fact that someone from the main house could possibly 
have decided to use that rear basement door to exit the 
house (without having been an occupant of the basement 
apartment) does not mean that the police have no legal 
authority to detain individuals emerging from the rear 
basement door at the time of the search in order to as-
certain whether they are residents or occupants of the 
basement apartment.” Id. at *13. Accordingly, the fact 
that police appear to have erroneously assumed that the 
basement door was only accessible from the basement 
apartment is of no constitutional significance.8

 

We therefore conclude, as the District Court did, that 
even if defense counsel’s failure to introduce evidence 
regarding the layout of 103 Lake Drive constitutes ob-
jectively unreasonable performance—a question on 
which we intimate no view—the introduction of that evi-
dence would not have altered the police’s authority to 
detain Bailey under Summers. The District Court there-

                                                  
8 In this case, the design of the house and apartment at 103 Lake 

Drive justified Bailey’s detention because it was reasonable for law 
enforcement to believe that Bailey was an occupant of the basement 
apartment and to stop him to confirm that belief. We intimate no 
view on how our analysis might change in circumstances where the 
property subject to search was located in a larger housing structure 
containing more than two housing units, such as an apartment build-
ing. 
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fore correctly denied Bailey’s motion for a new trial pur-
suant to § 2255. 

* * * 

We end on a note of caution. Summers is not a license 
for law enforcement to detain “occupants” of premises 
subject to a search warrant anywhere they may be found 
incident to that search. Instead, we hold today that 
Summers authorizes law enforcement to detain the oc-
cupant of premises subject to a valid search warrant 
when that person is seen leaving those premises and the 
detention is effected as soon as reasonably practicable. 
In fashioning this rule in this Circuit, we trust that both 
the geographic and temporal limitations will be policed 
vigilantly by the courts in order to ensure that Summers 
is applied within the boundaries specified by the Su-
preme Court. 

CONCLUSION 

To summarize, we conclude that: 

(1) Bailey’s detention during the search of his resi-
dence was justified pursuant to Michigan v. Summers, 
452 U.S. 692 (1981), because he was (a) an occupant of 
property subject to a valid search warrant, (b) seen leav-
ing the premises during the execution of the warrant, 
and (c) detained as soon as reasonably practicable the-
reafter. 

(2) Because the introduction of evidence regarding 
the layout of Bailey’s residence would not have altered 
the District Court’s analysis of the reasonableness of his 
stop under Summers, Bailey failed to demonstrate, as he 
must in order to prevail under Strickland v. Washing-
ton, 466 U.S. 668, 694 (1984), that his counsel’s alleged 
ineffective assistance was prejudicial. 
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The District Court’s August 23, 2007 judgment of 
conviction and its January 19, 2010 order denying Bai-
ley’s § 2255 motion are affirmed. 
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APPENDIX B 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

 

Nos. 07-3719 & 10-0398 
 

 

UNITED STATES OF AMERICA, Appellee, 

v. 
 

CHUNON L. BAILEY, also known as Polo,  
Defendant–Appellant. 

 

September 20, 2011 
 

 

Appellant Chunon L. Bailey filed a petition for panel 
rehearing, or, in the alternative, for rehearing en banc.  
The panel that determined the appeal has considered the 
request for panel rehearing, and the active members of 
the Court have considered the request for rehearing en 
banc. 

IT IS HEREBY ORDERED that the petition is de-
nied. 

    For the Court: 

    Catherine O’Hagan Wolfe, Clerk 
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APPENDIX C 

UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

 

No. 06-232 
 

 

UNITED STATES of America, 

v. 
 

CHUNON L. BAILEY, Defendant. 

 

September 6, 2006 
 

 

MEMORANDUM AND ORDER 

JOSEPH F. BIANCO, District Judge: 

Defendant Chunon Bailey was indicted on April 6, 
2006 in three counts, all relating to the events of July 28, 
2005. Count One charges that Bailey possessed with in-
tent to distribute at least 5 grams of cocaine base, in vi-
olation of Title 21, United States Code, Section 841(a)(1) 
and (b)(1)(B)(iii). Count Two charges Bailey with being a 
felon in possession of one or more firearms, in violation 
of Title 18, United States Code, Section 922(g)(1). Count 
Three charges Bailey with using and carrying firearms 
in relation to a drug trafficking crime, in violation of Title 
18, United States Code, Section 924(c)(1)(A)(i). 

Bailey has moved to suppress physical evidence and 
statements obtained on the day of his arrest, arguing 
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that: (1) the police had no authority to detain him, pur-
suant to the execution of a search warrant at a residence, 
once they allowed him to leave the immediate area of the 
residence that was about to be searched; (2) any state-
ments made during that detention were obtained in vi-
olation of his constitutional rights because the officers 
failed to advise him of his rights under Miranda v. Ari-
zona, 384 U.S. 436 (1966); and (3) the police had no au-
thority to seize his keys during such detention. On July 
27, 2006, the Court heard argument on Bailey’s motion 
and, on August 2, 2006, the Court conducted an eviden-
tiary hearing regarding the motion. For the reasons that 
follow, the motion is denied. 

I. FACTS 

The two law enforcement officers who detained Bai-
ley on the day of his arrest testified at the hearing. Bai-
ley called no witnesses. After evaluating the credibility 
and demeanor of the witnesses, and the other evidence 
offered at the hearing, the Court makes the following 
findings of fact. 

On July 28, 2005, the Suffolk County Police Depart-
ment obtained a search warrant, issued by Judge Lotto 
of the First District Court in the Town of Islip, New 
York, authorizing the search for a .380 handgun at the 
rear basement apartment (hereinafter, the “apartment” 
or “residence”) in a house located at 103 Lake Drive, 
Wyandanch, New York. In connection with the search, 
the officers executing the search warrant had a general 
description from an informant regarding the individual 
who occupied that apartment—namely, “a heavy set 
black male with short hair” and the name “Polo.” (Tr. 
15–16, 49–50; Ex. 1.)1

  

                                                  
1 “Tr.” refers to citations to the transcript of the August 2, 2006 
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The search warrant was executed later that evening. 
At approximately 9:56 p.m., shortly before the execution 
of the search warrant, Suffolk County Police Detectives 
Richard Gorbecki and Richard Sneider were in an un-
marked vehicle outside the residence conducting pre-
search surveillance and observed two individuals (one 
later identified as defendant Chunon Bailey) leave the 
gated area that leads only to the basement apartment 
and enter a black Lexus in the driveway of the residence. 
Both individuals matched the general physical descrip-
tion provided by the confidential informant in connection 
with the search warrant. For safety reasons, including a 
desire to avoid having the defendant potentially alert 
others in the apartment to the presence of law enforce-
ment, the detectives did not detain the two individuals in 
the driveway or in sight of the residence; rather they let 
them drive away and followed the black Lexus for ap-
proximately one mile (which took less than five minutes) 
and stopped the car in the vicinity of the Wyandanch 
Fire Department. In particular, the detectives were con-
cerned that, if any people who remained inside the resi-
dence saw that individuals leaving the residence were 
being stopped, they could arm themselves or destroy 
evidence prior to the search. (Tr. 15–18, 51–54.) 

The detectives explained that they waited about one 
mile to stop the car rather than detain them immediately 
to prevent people in the residence and people passing 
down the block going to the residence, from seeing them 
stop the car. In addition, once the Lexus was off the 
block and they were able to get directly behind the ve-
hicle, they were located at a busy intersection and, ra-
ther than conduct the stop at that busy intersection, the 
detectives decided to wait until the Lexus turned off that 
                                                                                                      
suppression hearing and “Ex.” refers to exhibits admitted during 
that hearing. 
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busy road and then conducted the stop at the firehouse. 
At no time while the detectives were following the Lexus 
was the Lexus out of the detectives’ sight. (Tr. 19–20, 37, 
39, 54.) 

After the car was stopped by the detectives, the two 
occupants were told to step out of the vehicle and to go to 
the back of the car. They were then patted down to de-
termine if they possessed any weapons. The detectives 
were particularly concerned about weapons given that 
the focus of the search warrant was a handgun. As part 
of the pat-down, hard items were removed from their 
person including, as to Bailey, his keys on a key ring (in-
cluding the key to the car) in his front left pocket and his 
wallet in his back right pocket. Those items were placed 
on the trunk lid. No weapons were found. (Tr. 21–24, 55–
56, 59.) 

At the back of the car, Detective Sneider conducted 
an identification inquiry as to Bailey, who was the driver 
of the car. Specifically, he asked Bailey who he was and 
Bailey stated his name. Sneider then asked where Bailey 
was coming from and he responded that he was coming 
from his house. When Sneider asked Bailey for the loca-
tion of his house, Bailey stated that it was 103 Lake 
Drive.2 Sneider then asked Bailey for identification and 
Bailey took his license out of his wallet and handed it to 
Sneider. Looking at the license, Sneider noticed that the 
address was not 103 Lake Drive in Wyandanch, but ra-
ther was a Bayshore address. The fact that the license 

                                                  
2 The other occupant of the car was also patted down and asked 

his name, as well as where he was coming from, by Detective Gor-
becki. After providing his name, this individual stated that he was 
coming from the house of his friend, Chunon Bailey, and was on his 
way to his home at South 18th Street in Wyandanch. He also stated 
that he was on parole, had a 10:00 p.m. curfew, and Bailey was driv-
ing him home for that curfew. (Tr. 23–24.) 
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showed Bayshore as his town of residence was signifi-
cant to Sneider because the confidential informant, who 
had provided information to the detectives in connection 
with the search warrant, had stated that the person from 
whom he had bought narcotics had lived in Bayshore 
prior to living at 103 Lake Drive. (Tr. 25, 56–57.) 

After conducting the identification inquiry, Bailey 
and the other occupant of the vehicle were handcuffed 
for safety reasons to be transported back to 103 Lake 
Drive and detained during the execution of the search. 
After being handcuffed, Bailey asked why he was being 
arrested. In response to Bailey’s inquiry, Detective Gor-
becki advised him that he was not under arrest, but that 
he was being detained in connection with a search war-
rant that was about to be executed at his residence. Bai-
ley then stated that he was not cooperating, he does not 
live there, and anything found there was not his. (Tr. 26–
27, 45, 58–59.) 

The detectives contacted a patrol car to transport 
Bailey and the other occupant back to the site of the 
search at 103 Lake Drive. The wallet was returned to 
Bailey’s pants, but the keys (which contained five or six 
keys, including the key to the black Lexus) were used by 
Detective Gorbecki to transport the car back to the scene 
of the search. Uniformed officers drove Bailey and the 
other individual back to the scene of the search and, as 
the officers arrived back at the search, they were advised 
by the entry team that there was a gun and drugs in 
plain view in the apartment.3 At that time, Bailey and the 
other individual were placed under arrest and the keys 
on the key ring were not returned, but were seized inci-
dent to the arrest. At some point on the evening of the 

                                                  
3 A total of less than ten minutes elapsed from the time Bailey was 

pulled over until he was returned to the search site. (Tr. 28.) 
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search of the apartment, a key on Bailey’s key ring 
(along with the car key) was tested and fit the door of the 
searched apartment and, at that time, the key and lock 
were seized for evidence. (Tr. 27–29, 59–60.) 

II. DISCUSSION 

Bailey argues that his detention during the search of 
the residence was a violation of the Fourth Amendment 
and, thus, the evidence recovered as a result of that de-
tention, including the key to the residence where contra-
band was recovered and his statements to the police, 
must be suppressed. More specifically, Bailey argues 
that: (1) the police did not have a lawful basis to stop him 
once he left the area of the residence that was about to 
be searched; (2) even if they had a lawful basis to stop 
him, his statements to the police without Miranda warn-
ings violated the Fifth Amendment; and (3) the seizure of 
his keys during the stop violated the Fourth Amend-
ment. As set forth below, the Court finds these argu-
ments to be without merit and denies the motion. The 
Court will address the issues in turn—the car stop and 
detention, the statements, and the seizure of the keys. 

A. Stop of Bailey’s Car and Bailey’s  
Subsequent Detention 

Although Bailey argues that the stop of his vehicle 
violated the Fourth Amendment, the Court finds that the 
stop and his subsequent detention were lawful as a de-
tention during the execution of a search warrant, under 
Michigan v. Summers, 452 U.S. 692, 705 (1981), or, in 
the alternative, as a lawful investigative detention, pur-
suant to Terry v. Ohio, 392 U.S. 1 (1968). 
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1. Detention During Search of Residence  
Under Summers 

It is well-settled that, regardless of individualized 
suspicion, “officers executing a search warrant for con-
traband have the authority ‘to detain the occupants of 
the premises while a proper search is conducted.’” 
Muehler v. Mena, 544 U.S. 93, 98 (2005) (quoting Michi-
gan v. Summers, 452 U.S. at 705). In Summers, the Su-
preme Court reasoned that “[i]f the evidence that a citi-
zen’s residence is harboring contraband is sufficient to 
persuade a judicial officer that an invasion of the citizen’s 
privacy is justified, it is constitutionally reasonable to 
require that citizen to remain while officers of the law 
execute a valid warrant to search his home.” 452 U.S. at 
704. The Supreme Court has articulated three legitimate 
law enforcement interests that provide substantial justi-
fication for detaining an occupant during the search: (1) 
“‘preventing flight in the event incriminating evidence is 
found’”; (2) “‘minimizing the risk of harm to the offic-
ers’”; and (3) “facilitating ‘the orderly completion of the 
search,’ as detainees’ ‘self-interest may induce them to 
open locked doors or locked containers to avoid the use 
of force.’” Muehler, 544 U.S. at 98 (quoting Summers, 
452 U.S. at 702–03); see also Rivera v. United States, 928 
F.2d 592, 606 (2d Cir. 1991) (“Absent special circums-
tances, the police of course have the authority to detain 
occupants of premises while an authorized search is in 
progress, regardless of individualized suspicion.”). 

In the instant case, because Bailey was observed 
leaving the basement apartment at 103 Lake Drive that 
was about to be searched pursuant to a warrant, the po-
lice had the legal authority under Summers to detain 
Bailey for a reasonable period during the execution of 
the search. Bailey argues that Summers and its progeny 
are inapplicable to the instant case because Bailey was 
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not detained at the residence, but rather was followed a 
few blocks by police from the residence before he was 
detained. The Court disagrees. Both the Supreme Court 
and the Second Circuit have found that the authority to 
detain an occupant during a search applies even when 
the occupant is found and detained outside the residence. 
Summers, 452 U.S. at 702–06; United States v. Full-
wood, 86 F.3d 27, 29–30 (2d Cir. 1996). More specifically, 
in Summers, policemen arriving at defendant’s residence 
with a search warrant encountered the defendant while 
he was descending the front steps and detained him dur-
ing the execution of the search of the residence. 452 U.S. 
at 693. In upholding that detention, the Court empha-
sized, “We do not view the fact that [the defendant] was 
leaving his house when the officers arrived to be of con-
stitutional significance. The seizure of [the defendant] on 
the sidewalk outside was no more intrusive than the de-
tention of those residents of the house whom the police 
found inside.” Id. at 702 n.16. Similarly, in Fullwood, as 
the officers arrived to execute a search warrant at a res-
idence, the defendant was outside the residence entering 
his vehicle. 86 F.3d at 29. The Second Circuit held that 
“[i]t was permissible for the officers to require [the de-
fendant] to reenter his home and to detain him while 
they conducted a search of the premises pursuant to a 
valid search warrant.” Id. at 29–30. 

Bailey argues that the key difference between the in-
stant case and Fullwood is that, instead of detaining Bai-
ley immediately outside the residence when they saw 
him enter his car (as in Fullwood), the police here fol-
lowed Bailey a few blocks before detaining him and 
bringing him back to the search location. The Court does 
not view this factual distinction to have any constitution-
al significance under the facts of this case and concludes 
that the holding of Fullwood controls. 
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At least two of the law enforcement interests articu-
lated in Summers applied here—namely, prevention of 
flight should incriminating evidence be found during the 
search and minimizing the risk of harm to the officers. 
See Leveto v. Lapina, 258 F.3d 156, 167 n.15 (3d Cir. 
2001) (“A detention [under Summers] may be reasonable 
even if fewer than all of these law enforcement interests 
are present.”). As both detectives testified at the hear-
ing, they wanted to detain Bailey as he left the residence 
pending execution of the search, but did not do so imme-
diately because of concerns about the effect that such a 
detention would have on officer safety, as well as the po-
tential destruction of evidence. Instead, they followed 
him a short distance—approximately one mile or less 
than five minutes—and then detained him at the first 
spot where they determined it was safe to conduct the 
stop. The defendant’s car never left their sight from the 
moment it drove from the residence until the car stop 
occurred a short distance away. 

There is no basis for drawing a “bright line” test un-
der Summers at the residence’s curb and finding that 
the authority to detain under Summers always dissi-
pates once the occupant of the residence drives away. If 
such a rule were adopted it would require police officers 
who want to detain an exiting occupant of a residence 
under Summers, to effectuate the detention in open view 
outside the residence that was about to be searched, the-
reby subjecting them to additional dangers during the 
execution of the search, and potentially frustrating the 
whole purpose of the search due to destruction of evi-
dence in the residence. Specifically, such an action could 
jeopardize the search or endanger the lives of the offic-
ers about to conduct the search by allowing any other 
occupants inside the residence, who might see or hear 
the detention of the individual outside the residence as 
he was leaving, to have some time to (1) destroy or hide 



31a 
 

 

incriminating evidence just before the police are about to 
enter for the search; (2) flee through a back door or win-
dow; or (3) arm themselves in preparation for a violent 
confrontation with the police when they entered to con-
duct the search. Neither the Constitution nor Supreme 
Court or Second Circuit precedent demands such a pecu-
liar result. 

Under the circumstances of this case, because the de-
tectives certainly had the legal authority to immediately 
detain Bailey under Summers when he left the residence 
and entered a car, they possessed that same authority to 
detain him approximately five minutes later after follow-
ing him a short distance away from the residence for 
safety reasons, and then to transport him back to the 
scene of the search. The Court credits the detectives’ 
testimony and finds that the detention pursuant to 
Summers took place at the earliest practicable location 
that was consistent with the safety and security of the 
officers and the public. 

In addition to the Second Circuit’s holding in Full-
wood, other circuit courts have reached similar conclu-
sions on facts even more closely analogous to the facts of 
this case. For example, in United States v. Cochran, 939 
F.2d 337, 338 (6th Cir. 1991), the police officers went to 
the defendant’s residence to execute a search warrant 
and, prior to the search, defendant left his residence in 
his car, and was permitted to travel a short distance be-
fore the police stopped him. The Sixth Circuit found that 
the stop was lawful as a detention pursuant to the execu-
tion of the search warrant. Specifically, the Sixth Circuit 
refused to distinguish Summers notwithstanding the fact 
that the defendant was not stopped until after he left the 
residence in his vehicle: 
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Defendant does not dispute the holding in 
Summers, but attempts to factually distin-
guish it from the instant case. In Summers, 
police stopped the individual as he was “des-
cending the front steps.” In contrast here, 
police stopped defendant after he had driven 
a short distance from his home. We do not 
find this distinction significant, however. 
Summers does not impose upon police a du-
ty based on geographic proximity (i.e., de-
fendant must be detained while still on pre-
mises); rather, the focus is upon police per-
formance, that is, whether the police de-
tained defendant as soon as practicable after 
departing from his residence. Of course, the 
performance-based duty will normally, but 
not necessarily, result in detention of an in-
dividual in close proximity to his residence. 

Id. at 339 (citations omitted); see also United States v. 
Sears, 139 Fed. Appx. 162, at *3 (11th Cir.) (detention 
under Summers was proper where individual left house 
about to be searched and police waited until individual 
drove about 100 feet from house in a vehicle before de-
taining him during execution of search) cert denied, 126 
S. Ct. 504 (2005); United States v. Cavazos, 288 F.3d 706, 
711 (5th Cir. 2002) (detention of occupant of residence, 
after he left residence about to be searched and drove 
two blocks in a car, was proper under Summers); United 
States v. Harris, No. Crim. 02-10240-GAO, 2004 WL 
912809, at *1 (D. Mass. April 26, 2004) (defendant prop-
erly detained under Summers after he left his home and 
walked one or two dogs to adjacent yard about 30 yards 
from his house). The Court finds these cases to be persu-
asive and consistent with the logic of both Summers and 
Fullwood. As the Supreme Court has emphasized, “[a]n 
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officer’s authority to detain incident to a search is cate-
gorical; it does not depend on the ‘quantum of proof jus-
tifying detention or the extent of the intrusion to be im-
posed by the seizure.’”4 Muehler, 544 U.S. at 98 (quoting 
Summers, 452 U.S. at 705 n.19). 

                                                  
4 Some circuit courts, however, have declined to extend Summers 

to such detentions once the occupant of the residence has left the 
search scene. See, e.g., United States v. Edwards, 103 F.3d 90, 93–94 
(10th Cir. 1996) (refusing to apply Summers where defendant was 
stopped in his car, three blocks after leaving residence about to be 
searched, and detained for 45 minutes even though police had no 
reason to believe defendant, prior to the stop, was aware of immi-
nent search of residence); United States v. Sherrill, 27 F.3d 344, 
345–46 (8th Cir. 1994) (refusing to apply Summers to a defendant 
who had driven one block from residence about to be searched and 
police had “no interest in preventing flight or minimizing the 
search’s risk because [the defendant] had left the area of the search 
and was unaware of the warrant”). The Court disagrees with the 
analysis in these cases and believes that they place too much empha-
sis on the issue of whether the individual leaving the area was aware 
that a search warrant was about to be executed. Neither Summers 
nor Fullwood stands for the proposition that the person leaving the 
search site must be aware that law enforcement is about to enter the 
premises in order to be lawfully detained pursuant to the warrant. 
Even if the individual leaving is unaware of the warrant or the im-
minent search, the Supreme Court recognized in Summers that 
there is a legitimate law enforcement interest in detaining the indi-
vidual briefly so that, among other things, law enforcement will not 
have to try to re-locate that individual again if probable cause to ar-
rest is established a short time later based on the results of the 
search. Summers, 452 U.S. at 705–06 (“Because it was lawful to re-
quire [the occupant] to re-enter and to remain in the house until evi-
dence establishing probable cause to arrest him was found, his ar-
rest and the search incident thereto were constitutionally permissi-
ble.”). Therefore, without requiring knowledge or suspicion of the 
warrant by the exiting individual, Summers specifically stated that 
law enforcement has a legitimate reason to detain the person solely 
because they are leaving a residence that is about to be searched. 
See Summers, 452 U.S. at 703–04 (“The connection of an occupant to 
[the home subject to the search] gives the police officer an easily 
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Moreover, “[i]nherent in Summers’ authorization to 
detain an occupant of the place to be searched is the au-
thority to use reasonable force to effectuate the deten-
tion.” Muehler, 544 U.S. at 98–99. Thus, once an officer 
has authority to detain under Summers, it is beyond ca-
vil that the officer also has the authority to conduct a 
pat-down of the individual and place the individual in 
handcuffs where legitimate safety concerns warrant such 
actions. See Muehler, 544 U.S. at 99–100 (officers acted 
reasonably by detaining occupant in handcuffs for two to 
three hours during execution of search where weapons 
were sought); Fullwood, 86 F.3d at 30 (during lawful de-
tention pursuant to search of residence “[i]t was also 
prudent for the officers to handcuff [the resident] until 
they could be certain that the situation was safe”); Unit-
ed States v. Barlin, 686 F.2d 81, 87 (2d Cir. 1982) (search 
of handbag of woman who had entered an apartment be-
ing searched, along with individuals known to be in-
volved in drug transactions in the apartment, constituted 
a lawful “minimal intrusion”); see also Rivera v. United 
States, 928 F.2d at 606 (police, when detaining occupant 
of premises during search, “have the authority to make a 
limited search of an individual on those premises as a 
self-protective measure”). Here, the Court concludes it 
was proper for the detectives to pat Bailey down outside 
the vehicle and place him in handcuffs while transporting 
him and detaining him during the execution of the search 

                                                                                                      
identifiable and certain basis for determining that suspicion of crim-
inal activity justifies a detention of that occupant.”). As noted above, 
the holding and rationale of both Summers and Fullwood apply with 
equal force when, for officer safety reasons, police do not detain the 
occupant on the curbside, but rather wait for him to leave the imme-
diate area and detain him as soon as practicable. 
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at the residence, particularly where the search of the 
residence was for a handgun.5

  

In short, the stop and detention of Bailey during the 
execution of the search was entirely proper under Sum-
mers. He was not detained as he left the search site for 
legitimate safety reasons, but instead was followed for 
approximately five minutes and then detained at the first 
location where the detectives determined they could 
safely detain him. There is absolutely no evidence that, 
in delaying the detention until he left the area, the detec-
tives were manipulating the situation; rather, their con-
duct is completely consistent with concerns for officer 
safety. Moreover, in total, only approximately ten mi-
nutes elapsed from the time of the stop until the gun and 
drugs were found in the apartment and Bailey was 
placed under arrest. Under such circumstances, the stop 
and detention were lawful under Summers.6

  

                                                  
5 Although Bailey relies on Ybarra v. Illinois, 444 U.S. 85 (1979) 

in support of his motion, that case is plainly distinguishable from the 
facts here. In Ybarra, the Court found that a pat-down of every per-
son in a public bar pursuant to a search warrant for the bar was im-
proper without any showing of a special connection to the premises 
or any reason to believe a person was armed. The Ybarra holding 
simply does not apply to a situation, as in the instant case, where the 
search warrant relates to a private residence where both the Su-
preme Court and Second Circuit have found detention and pat-down 
of the occupants, regardless of individualized suspicion, to be appro-
priate. See Jaramillo, 25 F.3d at 1152–53 (distinguishing Ybarra 
“which involved the search of an unsuspicious person in a public ta-
vern, rather than the . . . Michigan v. Summers and United States v. 
Barlin line of cases, which involved detentions or pat downs in con-
nection with permissible searches of private homes”) (citations omit-
ted). 

6 At the suppression hearing, Bailey’s counsel also argued that, 
because the officers did not physically see Bailey leave the basement 
apartment door at the bottom of a staircase on the side of the house, 
but rather observed Bailey emerge from the gated area containing a 
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2. Investigative Detention Pursuant to Terry 

Even if there was no authority for the detention un-
der Summers, the Court finds that the stop of the defen-
dant’s car and brief detention during the search were 
supported by reasonable suspicion and were lawful un-
der Terry. As set forth below, the detectives had a suffi-
cient factual basis—including the fact that Bailey exited 
the search location and matched the general description 
provided by the confidential informant—to stop the ve-
hicle. Moreover, that initial information, which was bols-
tered by Bailey’s statement during the stop that 103 
Lake Drive was his residence, the other occupant’s 
statement confirming that, and the information on his 
driver’s license, provided more than a sufficient factual 
basis under Terry to transport Bailey a short distance 
back to his residence and briefly detain him during the 
search. 

                                                                                                      
staircase leading to the door to the basement apartment, the detec-
tives could not say they saw Bailey leave the apartment door and, 
thus, Summers does not apply. The Court finds this argument to be 
without merit because this factual distinction is of no consequence 
given the layout of the residence at 103 Lake Drive. More specifical-
ly, the Government unequivocally established at the hearing, 
through photographs and testimony, that the staircase leading to 
the basement apartment was fully enclosed by a small gated area at 
the top of the steps (measuring about four feet by six feet) such that, 
once inside the gate, the only place one could access was the base-
ment apartment. In other words, the gated area was completely 
separate from the backyard and there was nothing in that small 
gated area other than a staircase leading to the basement apart-
ment. (Tr. 5–13; Exs. 3–11.) Thus, when the detectives observed Bai-
ley emerge from the gated area, the only place that he could have 
come from was the basement apartment. Under such circumstances, 
there was a sufficient factual basis to trigger a lawful detention of 
Bailey under Summers during the execution of the search. 
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It is well-settled that, in determining whether an in-
vestigative stop is reasonable under the Fourth Amend-
ment, the court must analyze “‘whether the officer’s ac-
tion was justified at its inception, and whether it was 
reasonably related in scope to the circumstances which 
justified the interference in the first place.’” United 
States v. Alexander, 907 F.2d 269, 272 (2d Cir. 1990) 
(quoting Terry, 392 U.S. at 20). Under the first prong of 
this analysis, “an investigative stop does not comport 
with the requirements of the Fourth Amendment unless 
‘specific articulable facts, together with rational infe-
rences from those facts, [ ] reasonably warrant suspicion’ 
that the individual stopped was engaged in criminal ac-
tivity.” Alexander, 907 F.2d at 272 (quoting United 
States v. Brignoni-Ponce, 422 U.S. 873 (1975)); accord 
United States v. Colon, 250 F.3d 130, 134 (2d Cir. 2001); 
United States v. Jaramillo, 25 F.3d 1146, 1150 (2d Cir. 
1994). In determining whether a Terry stop was sup-
ported by reasonable suspicion, a court must consider 
the totality of the circumstances “‘through the eyes of a 
reasonable and cautious police officer on the scene, 
guided by his experience and training.’” United States v. 
Bayless, 201 F.3d 116, 133 (2d Cir. 2000) (quoting United 
States v. Oates, 560 F.2d 45, 61 (2d Cir. 1977)). Moreover, 
“[i]n connection with such a stop, the officer may ‘tak[e] 
steps to assure himself that the person with whom he is 
dealing is not armed with a weapon that could unexpec-
tedly and fatally be used against him.’” Jaramillo, 25 
F.3d at 1150–51 (quoting Terry v. Ohio, 392 U.S. at 23); 
see also Colon, 250 F.3d at 134 (“The investigating offic-
er may also frisk an individual for weapons if the officer 
reasonably believes that person to be armed and dan-
gerous.”); Alexander, 907 F.2d at 273 (in traffic stop of 
suspected narcotics traffickers, officers were reasonable 
in deciding to unholster their guns and frisk the occu-
pant of the car). 
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Here, based on the fact that Bailey left the basement 
apartment which was about to be searched and (along 
with the other occupant of the car) matched the general 
description (i.e., build, hair type, and race) of the indi-
vidual whom the confidential informant had identified as 
the drug trafficker, the detectives had specific and arti-
culable facts that supported the investigative stop and 
brief detention during the execution of the search at the 
residence.7 See, e.g., United States v. Henderson, 645 
F.2d 627, 628–29 (8th Cir. 1981) (stop of defendant two or 
three miles after he left residence about to be searched 
                                                  

7 Moreover, although there was sufficient basis for the detention 
during the execution of the search at the residence under Terry 
even prior to the stop, the detectives learned more during the stop 
that provided additional basis for the temporary detention during 
the execution of the search. In particular, after stopping Bailey, the 
detectives learned from Bailey (and the other occupant) that 103 
Lake Drive was Bailey’s residence and Detective Sneider saw that 
Bailey’s driver’s license indicated an address in Bayshore (not 
Wyandanch), which is the town in which the informant said that the 
trafficker he dealt with had resided at some earlier point in time. 
Thus, this questioning during the stop provided additional specific 
and articulable facts that supported a brief detention (including 
transport back to the search site) under Terry during the execution 
of the search. Whether the detectives had already decided to detain 
the occupants of the car under Summers even prior to the question-
ing regardless of Bailey’s answers is irrelevant to this determination 
because it is well-settled that the officer’s subjective intent is not 
relevant on such an issue. See Berkemer v. McCarty, 468 U.S. 420, 
442 (1984) (“A policeman’s unarticulated plan has no bearing on the 
question whether a suspect was ‘in custody’ at a particular time; the 
only relevant inquiry is how a reasonable man in the suspect’s posi-
tion would have understood his situation.”); Bayless, 201 F.3d at 133 
(2d Cir. 2000) (“Reasonable suspicion is an objective standard; 
hence, the subjective intentions or motives of the officer making the 
stop are irrelevant.”); see also United States v. Vargas, 369 F.3d 98, 
101 (2d Cir. 2004) (“the officers’ subjective intent does not calculate 
into the analysis” in determing if an investigatory stop ripened into 
an arrest). 
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was lawful under Terry); United States v. Willis, No. 05-
CR-6123L, 2006 WL 2239738, at *5 (W.D.N.Y. Aug. 4, 
2006) (lawful under Terry to detain individual about to 
enter house being searched, to escort him a short dis-
tance from his parked car into the house, and to handcuff 
him during the search) 

Although Bailey argues that the informant’s general 
description and Bailey’s exiting the basement apartment 
area were insufficient justification for the stop, the 
Second Circuit has specifically held otherwise. In Jara-
millo, the Second Circuit stated that “[c]ircumstances 
giving rise to sufficiently ‘specific and articulable facts’ to 
warrant the stop and patdown of an individual” includes 
“an individual’s ownership or occupancy of private pre-
mises for which a search warrant has been obtained.” 
Jaramillo, 25 F.3d at 1151 (citing Summers). Similarly, 
in United States v. Salazar, 945 F.2d 47 (2d Cir. 1991), 
the Second Circuit upheld the pat-down search of an in-
dividual who, among other things, matched the infor-
mant’s general description of the narcotics dealer and 
the individual entered the premises from which the in-
formant said that drugs were being distributed. Id. at 
50–51. 

In addition, given that the detectives were searching 
for a gun at the residence and Bailey came from that res-
idence, they were justified under Terry in patting down 
Bailey during the stop and handcuffing him while he was 
being transported back to the residence and briefly de-
tained during the execution of the search.8 This conduct 

                                                  
8 The cases which allow such restraints under Summers apply 

with equal force even when conducting the analysis under Terry. In 
other words, even assuming the detectives needed reasonable suspi-
cion under Terry to stop Bailey in his car and detain him during the 
search, the same restraints that have been allowed under Summers 
would also be permitted under Terry once there are sufficient spe-
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by the detectives did not transform the situation into a 
de facto arrest. As the Second Circuit has emphasized, 
“where an officer has a reasonable basis to think that the 
person stopped poses a present physical threat to the 
officer or others, the Fourth Amendment permits the 
officer to take ‘necessary measures . . . to neutralize the 
threat’ without converting a reasonable stop into a de 
facto arrest.” United States v. Newton, 369 F.3d 659, 674 
(2d Cir.) (quoting Terry v. Ohio, 392 U.S. at 24) cert de-
nied, 543 U.S. 947 (2004). The Second Circuit further ex-
plained that “[t]his doctrine has supported a range of re-
straints incident to a stop, from the pat-down at issue in 
Terry, . . . to the drawing of firearms, . . . to the use of 
handcuffs.” Id. (citations omitted). Specifically, in New-
ton, the Court found that it was reasonable under the 
Fourth Amendment for six officers to go to an apartment 
being searched and handcuff the occupant during the 
search of the apartment for a firearm. Id. at 675. As in 
Newton, the pat-down and handcuffing of Bailey during 
his transport back to the residence during the execution 
of the search was reasonable under the circumstances 
and did not violate the Fourth Amendment. 

Moreover, under the particular circumstances of this 
case, the fact that Bailey was escorted a short distance 
back to his home in a patrol car pending the outcome of 
the search does not convert this investigative detention 
into an arrest that requires probable cause. See United 
States v. Gori, 230 F.3d 44, 56 (2d Cir. 2000) (“[i]t is well 
established that officers may ask (or force) a suspect to 
move as part of a lawful Terry stop”); United States v. 
Charley, 396 F.3d 1074, 1080 (9th Cir. 2005) (“police may 
move a suspect without exceeding the bounds of an in-
vestigative detention when it is a reasonable means of 
                                                                                                      
cific and articulable facts present to justify the Terry investigative 
detention. 
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achieving the legitimate goals of the detention given the 
specific circumstances of the case”) (internal quotations 
and citations omitted); see also Gallegos v. City of Los 
Angeles, 308 F.3d 987, 990–93 (9th Cir. 2002) (valid in-
vestigative stop where police officers pulled over a man 
they mistakenly believed to be a burglary suspect, or-
dered him out of his vehicle at gunpoint, handcuffed him, 
placed him in the back of their patrol car, and brought 
him back to the scene of the incident for identification); 
Halvorsen v. Baird, 146 F.3d 680, 684–85 (9th Cir. 1998) 
(evidence supported finding that Terry stop did not be-
come an arrest where officers handcuffed suspect and 
drove him to a nearby gas station for questioning); Unit-
ed States v. Vega, 72 F.3d 507, 515 (7th Cir. 1995) (hold-
ing that defendant’s stop was “not tantamount to an ar-
rest” even though “the officers drew their weapons, 
asked [the defendant] to accompany them [back to the 
crime scene] in one of their cars,” and kept him in the 
officer’s vehicle for over an hour); United States v. 
Blackman, 66 F.3d 1572, 1576–77 (11th Cir. 1995) (no ar-
rest where FBI agents surrounded apartment, ordered 
suspects to come with their hands up, and handcuffed 
them). 

As the Supreme Court has recognized, “there are 
undoubtedly reasons of safety and security that could 
justify moving a suspect from one location to another 
during an investigatory detention.” Florida v. Royer, 460 
U.S. 491, 504–05 (1983); see also Halvorsen, 146 F.3d at 
685 (“[m]oving a suspect from one location to another 
does not automatically turn a detention into an arrest, 
where reasons for safety and security justify moving the 
person”); 4 Wayne R. LaFave, Search and Seizure, 
§ 9.2(g) at 348 (4th ed. 2004) (“it seems clear that some 
movement of the suspect in the general vicinity of the 
stop is permissible without converting what would oth-
erwise be a temporary seizure into an arrest”). Here, for 
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both security and safety reasons, it was reasonable for 
the detectives to transport Bailey a short distance back 
to the search site, rather than remain in front of the fire-
house during the execution of the search. 

Accordingly, even assuming the detention was not 
authorized under Summers, the Court concludes that 
these facts were sufficient under Terry to provide a spe-
cific and articulable suspicion justifying Bailey’s stop and 
brief detention for approximately ten minutes during the 
search of the residence and Bailey’s seizure did not 
equate to a de facto arrest under the Fourth Amend-
ment. 

B. Bailey’s Statements During Detention 

Bailey argues that, even if the stop was lawful, 
statements that he made during the stop must be sup-
pressed because they were obtained without providing 
him with Miranda warnings. Although the Government 
argues that, because the detectives were authorized un-
der Summers to detain him, they were also authorized to 
ask Bailey questions regarding his identity and address. 
However, the Second Circuit has made clear that the is-
sue about whether an investigatory stop is reasonable 
under the Fourth Amendment is separate from whether 
the seized suspect is “in custody” for purposes of Mi-
randa. More specifically, in United States v. Ali, 68 F.3d 
1468 (2d Cir. 1995), the Second Circuit stated that 
“whether [a] ‘stop’ was permissible under Terry v. Ohio 
. . . is irrelevant to the Miranda analysis. Terry is an ‘ex-
ception’ to the Fourth Amendment probable cause re-
quirement, not to the Fifth Amendment protections 
against self-incrimination.” Id. at 1473. Moreover, the 
Second Circuit has applied this same analysis in consi-
dering statements made while an individual is detained 
during the execution of a search pursuant to Summers. 
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See Newton, 369 F.3d at 673 (in examining Miranda is-
sues, “instead of asking whether the degree of restraint 
was reasonable, we have focused on ‘whether a reasona-
ble person in defendant’s position would have understood 
himself to be subjected to the restraints comparable to 
those associated with a formal arrest.’”) (quoting Ali, 68 
F.3d at 1472). 

Thus, in the instant case, the lawfulness of Bailey’s 
initial stop and detention during the search does not end 
the inquiry. The Court must also analyze whether the 
statements made by Bailey during the stop without Mi-
randa warnings were proper. There are two sets of 
statements at issue: (1) Bailey identifying himself and 
stating he had come from his house at 103 Lake Drive 
(which was the site of the search); and (2) after asking 
why he was being arrested and being told that he was 
not under arrest but that a search was taking place at 
103 Lake Drive, Bailey stated that he was not cooperat-
ing, he did not reside at that address, and that anything 
found there was not his. In particular, as set forth below, 
the threshold question is whether Bailey was “in custo-
dy” for purposes of Miranda at the time any of these 
statements were made. 

It is well-settled that Miranda warnings only apply 
to “custodial interrogation.” Miranda, 384 U.S. at 444; 
accord Thompson v. Keohane, 516 U.S. 99, 102 (1995); 
Parsad v. Greiner, 337 F.3d 175, 181 (2d Cir. 2003). In 
Newton, which (as noted earlier) dealt with statements 
by a handcuffed parolee while his residence was being 
searched, the Second Circuit clarified the test for deter-
mining whether a person is in custody for purposes of 
Miranda. 369 F.3d at 669–70. Two tests had been dis-
cussed in prior Second Circuit cases. See United States 
v. Morales, 834 F.2d 35, 38 (2d Cir. 1987) (utilizing the 
“coercive pressures” test for custody in which Miranda’s 
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“in custody” requirement is met if questioning was “con-
ducted in custodial settings that have inherently coercive 
pressures that tend to undermine the individual’s will to 
resist and to compel him to speak”); Tankleff v. Sen-
kowski, 135 F.3d 235, 242 (2d Cir. 1998) (utilizing the 
“free to leave” test in which “[t]he test used in determin-
ing whether a defendant was in custody is an objective 
one that (a) asks whether a reasonable person would 
have understood herself to be subjected to restraints 
comparable to those associated with a formal arrest, and 
(b) focuses upon the presence or absence of affirmative 
indications that the defendant was not free to leave”). In 
Newton, the Second Circuit explained how these two 
prior cases were not “at odds” with each other: 

We take this opportunity to clarify how the 
free-to-leave test referenced in Tankleff and 
the coercive-pressures test articulated in 
Morales both serve to identify circums-
tances requiring Miranda warnings. The 
free-to-leave inquiry constitutes a neces-
sary, but not determinative, first step in es-
tablishing Miranda custody. The “ultimate 
inquiry” for determining Miranda custody, 
however, is that articulated by the Supreme 
Court in California v. Beheler: “whether 
there is a formal arrest or restraint on free-
dom of movement of the degree associated 
with a formal arrest.” [internal quotations 
and citations omitted]. . . . In such cases—
i.e., where a person formerly at liberty is 
subjected to formal arrest or arrest-like re-
straints—specific coercive pressures need 
not be proved to establish Miranda custody; 
rather, coercive pressures are presumed 
from the fact of such custody. 
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369 F.3d at 670 (quotations and citations omitted). The 
Court emphasized that “although coercive pressure is 
Miranda’s underlying concern, custody remains the 
touchstone for application of its warning requirement.” 
Id. at 671. Thus, “[t]he test for custody is an objective 
one: ‘whether a reasonable person in defendant’s position 
would have understood himself to be subjected to the re-
straints comparable to those associated with a formal 
arrest.’” Id. (quoting Ali, 68 F.3d at 1472 (internal quota-
tion marks omitted)). 

(1) Bailey’s Initial Statement Regarding His  
Name and 103 Lake Drive 

The Court will first examine the statement Bailey 
made, prior to being handcuffed, regarding his name and 
the location he had just left.9 As to the initial inquiry un-

                                                  
9 As to names and addresses, the Court recognizes that, indepen-

dent of the “custody” issue, routine questions “reasonably related to 
the police’s administrative concerns” do not constitute interrogation 
for Miranda purposes and, thus, do not require Miranda warnings. 
Pennsylvania v. Muniz, 496 U.S. 582 (1990); see also Hiibel v. Sixth 
Judicial District Court of Nevada, Humboldt County, 542 U.S. 177, 
191 (2004) (“Answering a request to disclose a name is likely to be so 
insignificant in the scheme of things as to be incriminating only in 
unusual circumstances.”); United States v. Lockett, 393 F.3d 834, 837 
(8th Cir. 2005) (“[i]nterrogation does not generally include routine 
processing-type questions such as the name and address of a sus-
pect”) (quotations and citations omitted); United States v. Edwards, 
885 F.2d 377, 385 (7th Cir. 1989) (“police routinely ask people for 
their names and addresses in nonarrest situations—in order to as-
certain the identity and residence of witnesses, as well as to dispel 
(or confirm) suspicions aroused by unusual behavior—where it is 
clear that Miranda warnings are not required, although such in-
quires might in fact confirm a police officer’s suspicions sufficiently 
to give rise to probable cause to arrest”). Moreover, the D.C. Circuit 
has found that questioning an occupant of a house during a search 
about his address and ownership of the residence does not implicate 
Miranda because it satisfies the administrative concern about serv-
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der the “in custody” test, the Court finds that, when Bai-
ley was pulled over by the police and asked to exit his 
vehicle, a reasonable person in his position would believe 
under such circumstances that they were not free to 
leave at that point. However, that does not end the “in 
custody” test for Miranda purposes. See Cruz v. Miller, 
255 F.3d 77, 84 (2d Cir. 2001) (noting that the Supreme 
Court has “acknowledged that the motorist did not feel 
                                                                                                      
ing a copy of the warrant on the owner of a house. See United States 
v. Gaston, 357 F.3d 77, 82 (D.C. Cir. 2004). 

However, in the instant case, the Court finds that the detectives’ 
questioning of Bailey went beyond any administrative concerns and, 
the detectives’ questions, including asking where Bailey had just left 
from, would implicate Miranda if Bailey is found to be “in custody” 
for Miranda purposes. See Hiibel, 542 U.S. at 191 (“a case may 
arise where there is a substantial allegation that furnishing identity 
at the time of a stop would have given the police a link in the chain of 
evidence needed to convict that individual of a separate offense. In 
that case, the court can then consider whether the privilege applies, 
and, if the Fifth Amendment has been violated, what remedy must 
follow.”) The question was not a request for an address for booking 
purposes or some other routine traffic stop reason; rather, where 
the detective had just seen Bailey leave the search location, he knew 
that Bailey’s response to that question was likely to be incriminat-
ing. Similarly, the rationale in Gaston does not apply here because 
the detectives already knew where Bailey had come from before 
asking the question, and never even inquired about his actual ad-
dress. Moreover, when he stated he lived at 103 Lake Drive, they 
asked no follow-up questions regarding his exact relationship with 
103 Lake Drive—such as whether he lived in the main house or the 
basement apartment—as would be needed to serve a copy of the 
warrant on the resident. Under these circumstances, there is no ba-
sis for believing that the questioning could reasonably be related to 
serving a copy of the warrant on the owner of the premises and the 
Government did not even advance that argument at the suppression 
hearing. Thus, under such circumstances, the Court must analyze 
whether Bailey was “in custody” for Miranda purposes at the time 
he made the statement regarding his identity and that he had just 
come from 103 Lake Drive, which was his home. 
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free to leave, yet could be questioned without Miranda 
warnings”) (citation omitted). The Court must consider 
whether a reasonable person would have understood 
himself to be subjected to restraints comparable to those 
associated with a formal arrest. 

After carefully considering all of the facts, the Court 
finds that a reasonable person in Bailey’s situation, at 
the time he made the statement about 103 Lake Drive 
being his house, would not have had the belief that he or 
she was being subjected to the restraints associated with 
formal arrest. More specifically, at the time he made the 
statement, Bailey was not handcuffed and no guns were 
drawn. Moreover, he was not even told at that juncture 
that he was going to be detained during the pendency of 
the search. The fact that he was asked to exit the vehicle 
and patted down does not transform what would appear 
to a reasonable person in defendant’s situation to be a 
routine investigative stop into a custodial situation for 
Miranda purposes. See Berkemer v. McCarty, 468 U.S. 
420, 440 (1984) (the nonthreatening character of Terry 
stops “explains the absence of any suggestion in our opi-
nions that Terry stops are subject to the dictates of Mi-
randa”); see also Pennsylvania v. Bruder, 488 U.S. 9, 11 
(1988). In fact, courts have found Miranda not to be im-
plicated in situations involving far more intrusive actions 
by police during investigative stops, for safety reasons. 
See Cruz v. Miller, 255 F.3d 77, 86 (2d Cir. 2001) (“Sev-
eral courts have ruled that an initial display of guns, sub-
sequently reholstered, does not result in ‘custody’ that 
requires Miranda warnings.”) (collecting cases); see also 
United States v. Leshuk, 65 F.3d 1105, 1109–10 (4th Cir. 
1995) (“drawing weapons, handcuffing a suspect, placing 
a suspect in a patrol car for questioning, or using or 
threatening to use force does not necessarily elevate a 
lawful stop into a custodial arrest for Miranda purpos-
es”). Under the factual circumstances in this case, no 
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reasonable person in Bailey’s situation would believe 
that he or she was being subject to restraints equivalent 
to a formal arrest.10

  

At oral argument, Bailey argued that a belief he was 
under arrest was reasonable because he was not being 
stopped due to a traffic violation or some other violation 
of the law. The Court finds that argument to be without 
merit. The mere fact that an individual is pulled over 
even though such person did not commit a traffic infrac-
tion does not mean he or she would be reasonable to as-
sume that he or she was under arrest or subject to re-
straints similar to arrest. Indeed, the Supreme Court 
has analogized Terry stops with traffic stops for purpos-
es of conducting the “in custody” analysis under Miran-
da. See Berkemer, 468 U.S. at 440 n.29 (“most traffic 
stops resemble, in duration and atmosphere, the kind of 
brief detention authorized under Terry”). Therefore, the 
lack of a traffic infraction did not transform this stop, at 
the time of questioning, into a Miranda event. 

In sum, the Court concludes that this stop under 
Summers pursuant to a lawful search of the residence 
(or as an investigatory stop under Terry), did not rise to 
the level of Miranda custody at the time of Bailey’s 
statement about his name and the location from which he 
had come from and, thus, the motion to suppress those 
statements is denied. 

(2) Bailey’s Statement After Being Handcuffed 

The Court will now turn to Bailey’s statement after 
being handcuffed. The Court finds that, once the officer 
placed the handcuffs on Bailey, he was “in custody” for 

                                                  
10 These facts distinguish the situation from the parolee in New-

ton who, prior to questioning, was detained and handcuffed pur-
suant to a search of his mother’s apartment. 
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Miranda purposes, even though he was not under formal 
arrest. As the Second Circuit has noted, “[h]andcuffs are 
generally recognized as a hallmark of a formal arrest.” 
Newton, 369 F.3d at 676; see also N.Y. v. Quarles, 467 
U.S. 649, 655 (1984) (holding that handcuffed defendant 
was in custody for purposes of Miranda); Dunaway v. 
N.Y., 442 U.S. 200, 215 & n.17 (1979) (listing handcuffs as 
a “trapping[] of a technical formal arrest”). In the instant 
case, upon being handcuffed, a person in Bailey’s situa-
tion would reasonably conclude “that his detention would 
not necessarily be temporary or brief and that his 
movements were now totally under the control of the po-
lice—in other words, that he was restrained to a degree 
normally associated with formal arrest and, therefore, in 
custody.” Newton, 369 F.3d at 676. 

The Court recognizes that, although handcuffing Bai-
ley, the detectives specifically advised Bailey that he was 
not being placed under arrest. However, under the cir-
cumstances of this case, that caution by the officers does 
not change the analysis. In fact, this is precisely what 
occurred in Newton where the Second Circuit found that, 
even when the individual being detained during the 
search warrant execution was told that he was not under 
arrest and was being handcuffed only for his own safety 
and the safety of the officers, the person was “in custo-
dy” for Miranda purposes: 

Having considered all the circumstances 
presented here, we conclude that a reasona-
ble person would have understood that his 
interrogation was being conducted pursuant 
to arrest-like restraints. Although a reason-
able person told, as Newton was, that he 
was not under arrest would likely have un-
derstood that he was not about to be re-
moved from his home to the police station—
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a significant factor in assessing the degree 
to which one is at the mercy of authorities, 
. . .—a reasonable person would also have 
understood that as long as the handcuffs 
remained in place, his freedom of move-
ment, even within his home, would be re-
stricted to a degree comparable to that of an 
individual placed under formal arrest. The 
record does not indicate whether Newton 
was told that the specific reason for a safety 
concern in his case was that the officers 
were searching for a gun. Thus, we cannot 
assume that a reasonable person in his situ-
ation would have understood that the hand-
cuffing would likely last only until the offic-
ers had completed their search. Neither can 
we assume an understanding that removal 
or maintenance of the handcuffs depended 
on the outcome of the search rather than on 
the suspect’s responding to questions posed. 

Newton, 369 F.3d at 677 (quotations and citations omit-
ted). As in Newton, Bailey had no basis for knowing why 
the handcuffs were necessary or how long he would re-
main detained and handcuffed. A belief that his freedom 
of movement was being restricted to a degree compara-
ble to formal arrest was further enhanced in the instant 
case because the handcuffing did not occur in Bailey’s 
home, but rather took place on the street next to his ve-
hicle after a car stop while he was being transported 
back to his home. Thus, this Court concludes that hand-
cuffing Bailey, “though reasonable to the officers’ inves-
tigatory purpose under the Fourth Amendment, never-
theless placed him in custody for purposes of Miranda.” 
Id. The Court, however, does not conclude that Bailey’s 
statements following the handcuffing must be sup-
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pressed because, as set forth below, his statements were 
not in response to interrogation, which is a separate re-
quirement for Miranda to be implicated. 

It is well-settled that “interrogation” for Miranda 
purposes consists not only of “express questioning” but 
also its “functional equivalent” including “any words or 
actions on the part of the police (other than those nor-
mally attendant to arrest and custody) that the police 
should know are reasonably likely to elicit an incriminat-
ing response from a subject.” Rhode Island v. Innis, 446 
U.S. 291, 300–01 (1980); accord United States v. Colon, 
835 F.2d 27, 30 (2d Cir. 1987). In the instant case, Bai-
ley’s statements subsequent to being handcuffed—that 
he was not cooperating, that he does not live at 103 Lake 
Drive, and that anything found there was not his—were 
made spontaneously, and not in response to conduct by 
the detectives that amounted to interrogation or its func-
tional equivalent. In fact, the statements occurred only 
when Bailey asked why he was being arrested and was 
told that he was not being arrested, but was being de-
tained because 103 Lake Drive was being searched. It 
was only after Bailey was supplied with that information, 
in direct response to his own question, that he sponta-
neously made the statements at issue. Colon, 835 F.2d at 
30 (statement admissible where “[defendant] was not 
questioned, confronted with evidence, or even encour-
aged to be honest and tell the facts. [The defendant] in-
itiated the conversation. . . .”). 

Under such circumstances, in simply answering Bai-
ley’s question about why he was being arrested, the de-
tectives did nothing that was reasonably likely to elicit 
an incriminating response and the exchange was one 
normally attendant to custody—namely, explaining the 
basis for the custody. See, e.g., United States v. Hender-
son, 770 F.2d 724, 728 (8th Cir. 1985) (“When [defendant] 
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initiated conversation by requesting that [the law en-
forcement officer] specify the charges, the ensuing ver-
bal exchange was nothing more than a conversation 
‘normally attendant to arrest and custody’” and, thus, 
was not interrogation under Miranda) (quoting Innis, 
446 U.S. at 300–01); see also United States v. Fleck, 413 
F.3d 883, 892–93 (8th Cir. 2005) (police request for key to 
bedroom during search did not constitute interrogation 
for Miranda purposes); United States v. Lockett, 393 
F.3d 834, 838 (8th Cir. 2005) (statements made after de-
fendant asked why the police were in his apartment, and 
was told the reason, were not in response to interroga-
tion); United States v. Henry, 940 F. Supp. 342, 346 
(D.D.C. 1996) (officer’s response to inquiry by defendant 
about what he was being charged with was not “interro-
gation” for purposes of Miranda). Thus, those spontane-
ous statements are admissible even in the absence of 
Miranda warnings.11

  

C. Seizure of the Keys 

The Court next examines whether the seizure of the 
keys during the car stop was proper. Detective Sneider 
testified that he removed Bailey’s keys, including the key 
to his car and the residence, from Bailey’s front left 
pocket during the pat-down search at the back of the car. 
(Tr. 56.) After the decision was made to transport Bailey 
and the other occupant of the car back to 103 Lake Drive 
in a patrol car, Detective Gorbecki took those keys to use 
them to transport Bailey’s car to the search location. (Tr. 
59.) Upon arriving back at the residence, the detectives 

                                                  
11 The Court does not find any voluntariness issue as to Bailey’s 

statements. There is no indication that his statements were anything 
other than the product of a “rational intellect and free will.” Black-
burn v. Alabama, 361 U.S. 199, 208 (1960). All the statements were 
made freely and without coercion. 
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learned of the discovery of the gun during the search, 
and placed Bailey under arrest. (Tr. 61.) Shortly thereaf-
ter, Detective Sneider tested one of the keys on the key 
ring in the door to the basement apartment at 103 Lake 
Drive and determined that it matched the lock. (Tr. 60.) 

Bailey now argues that the seizure of the keys during 
the car stop violated the Fourth Amendment. The Gov-
ernment argues that the keys were properly removed 
during the pat-down search and that the subsequent sei-
zure of the keys to transport Bailey’s car was proper un-
der the police’s community care function. For the rea-
sons set forth below, the Court finds that the seizure of 
the keys was lawful. 

As a threshold matter, the Court concludes that the 
removal of the keys during the pat-down was proper.12 
As noted supra, the use of the pat-down during the stop 
was lawful to ensure officer safety and, after feeling a 
hard object in the pocket, the removal of the keys from 
the pocket was permissible to ascertain if there was a 
weapon in the pocket.13 See, e.g., United States v. Stra-
han, 984 F.2d 155, 158 (6th Cir. 1993) (proper to reach 

                                                  
12 Bailey’s counsel argued at the suppression hearing that the 

Court should not credit Detective Sneider’s testimony that the car 
key was found in Bailey’s pocket among other keys on a key ring. 
Rather, counsel argued that the Court should conclude that the car 
key was a single key in the ignition. Counsel, in support of that ar-
gument, points to alleged inconsistencies in Detective Sneider’s tes-
timony and the vouchers for the keys. (Tr. 93–94.) The Court rejects 
this argument in its entirety and credits Detective Sneider’s testi-
mony that he found the keys (including the car key and the key to 
the residence) on a key ring in Bailey’s pocket during the pat-down. 

13 Even if the keys were not properly removed as part of the pat-
down search, the Court finds that Bailey’s motion still fails because, 
as discussed below, the seizure of the keys was justified under the 
Fourth Amendment to transport his car back to the search location. 
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into pocket and remove money clip during pat-down to 
determine if it was some type of weapon). The Court 
next turns to whether the subsequent seizure of the keys 
following the pat down to transport Bailey’s vehicle was 
lawful. 

The Supreme Court has repeatedly held that police 
may impound vehicles “[i]n the interests of public safety 
and as part of what the [Supreme] Court has called 
‘community caretaking functions.’” South Dakota v. Op-
perman, 428 U.S. 364, 368 (1976) (quoting Cady v. Dom-
browski, 413 U.S. 433 (1973)). More specifically, “[p]olice 
officers may exercise their discretion in deciding wheth-
er to impound a vehicle, so long as that discretion is ‘ex-
ercised according to standard criteria and on the basis of 
something other than suspicion of evidence of criminal 
activity.’” United States v. Best, 415 F. Supp. 2d 50, 53 
(D. Conn. 2006) (quoting Colorado v. Bertine, 479 U.S. 
367, 375 (1987)). 

It is well-established that, when a person is taken in-
to custody after being stopped in his vehicle, it is reason-
able for police officers to impound the vehicle under the 
community car functions where, among other things, the 
vehicle would otherwise potentially impede traffic, 
threaten public safety, or be subject to vandalism. See 
United States v. Jensen, 425 F.3d 698, 706 (9th Cir. 2005) 
(“Once the arrest was made, the [community caretaker] 
doctrine allowed law enforcement officers to seize and 
remove any vehicle which may impede traffic, threaten 
public safety, or be subject to vandalism.”) cert denied, 
126 S. Ct. 1664 (2006); Hallstrom v. Garden City, 991 
F.2d 1473, 1477 n.4 (9th Cir. 1993) (impoundment of ar-
restee’s car from private parking lot “to protect the car 
from vandalism or theft” was reasonable under the 
community caretaking function); United States v. Rodri-
guez-Morales, 929 F.2d 780, 785 (1st Cir. 1991) (“the po-
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lice had a legitimate reason for stopping the car and a 
strong noninvestigatory justification for removing it 
from the highway”) (collecting cases); United States v. 
Johnson, 734 F.2d 503, 504–05 (10th Cir. 1984) (reason-
able to tow and impound vehicle lawfully parked in com-
mercial parking lot following arrest of driver). 

Although Bailey was not being placed under arrest, 
the “community care” function applies with equal force 
to the instant situation where his car was transported 
one mile back to the site of the search, where Bailey was 
going to be temporarily detained. Here, the detectives 
were confronted with a situation where they had stopped 
the vehicle in the Fire Department parking lot and were 
going to transport Bailey and the other occupant of the 
vehicle back to 103 Lake Drive during the execution of 
the search. Rather than leave the car in the Fire De-
partment parking lot, the detectives decided to bring 
Bailey’s car back to the residence at 103 Lake Drive for 
safekeeping. (Tr. 59.) As a result, Detective Gorbecki 
used Bailey’s keys to drive the car back to 103 Lake 
Drive while a uniformed patrol car transported Bailey 
and the other occupant back to the residence. (Tr. 28, 
81.) Detective Gorbecki testified that, in addition to tak-
ing the car back for safekeeping, they also did not want 
to leave the car in that parking lot where it was blocking 
the bay doors to the firehouse. (Tr. 41.) The Court also 
notes that, although Bailey was only being temporarily 
detained during the execution of the search, the detec-
tives knew that such detention might potentially be 
transformed into an arrest, and more lengthy detention, 
depending on what was found during the search. Such 
variables further support the reasonableness of the de-
tectives’ decision. Moreover, in addition to having a solid, 
noninvestigatory rationale for the seizure of the keys and 
transport of the vehicle, the Court also concludes that 
there is absolutely no suggestion that the detectives’ 
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conduct was pretext for some investigatory purpose. In 
fact, the car was not searched in connection with the 
transport of the vehicle or at any time prior to Bailey’s 
arrest after returning to the search location. (Tr. 62–63.) 
Similarly, Detective Sneider did not seize Bailey’s wallet 
after the pat-down search, but rather returned it to his 
pocket. (Tr. 59.) 

To the extent that Bailey suggested, during question-
ing of the detectives at the hearing, that the car did not 
need to be moved at all because it was in a well-lit, safe 
firehouse parking lot, the Court rejects that argument. 
As noted above, in addition to safekeeping the car, the 
detectives also were concerned about not creating a pub-
lic hazard by allowing the car to remain in the firehouse 
parking lot where it was blocking the firehouse doors. 
There is no indication whether there was another safe 
area in the immediate vicinity of the firehouse to which 
the car could be moved. However, even if there was 
another safe area, the decision to alleviate this problem 
by transporting the car back to the residence, which was 
only one mile away and was the same location to which 
Bailey was being transported, was certainly reasonable 
under the circumstances. As the First Circuit has recog-
nized: 

[T]he existence of alternative means of deal-
ing with the automobile, even less intrusive 
means, does not illegitimate the constables’ 
decision to impound it. When a motor ve-
hicle is left without a licensed driver in the 
course of a lawful highway stop, the Consti-
tution only requires the police to act reason-
ably with regard to disposition of the ve-
hicle. There is no requirement that the offic-
ers must select the least intrusive way of ful-
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filling their community caretaking responsi-
bilities. 

Rodriguez-Morales, 929 F.2d at 786. 

In sum, the detectives’ decision to transport the car 
back to 103 Lake Drive was reasonable under their 
community caretaking functions and, thus, the seizure of 
Bailey’s keys to effectuate the transport was proper. Of 
course, once Bailey was transported back to the resi-
dence and then placed under arrest when the firearm 
was found in the residence, the keys (including the key to 
the residence) could be kept incident to Bailey’s arrest. 
See United States v. Perea, 986 F.2d 633, 643 (2d Cir. 
1993) (where an individual is arrested in a location other 
than his home, “the arresting officers may impound the 
personal effects that are with him at the time to ensure 
the safety of those effects or to remove nuisances from 
the area”) (quotations and citations omitted). According-
ly, the motion to suppress the keys is denied.14

  

III. CONCLUSION 

For the foregoing reasons, defendant’s motion to 
suppress is DENIED. 

SO ORDERED. 

                                                  
14 Even if the car was improperly transported and the keys im-

properly seized, suppression would still not be warranted under the 
inevitable discovery doctrine. More specifically, if the detectives had 
detained Bailey at the side of the road during the search of the resi-
dence and not searched him or transported him, he would have been 
placed under arrest after the results of the search were complete 
and the key to the residence would have inevitably been discovered 
and been properly seized incident to that arrest. See Perea, 986 F.2d 
at 644 (suppression would be unwarranted where evidence “would 
inevitably have been discovered as part of a valid inventory search 
. . . subsequent to [a] lawful arrest”). 
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