
No. 10-948 
================================================================ 

In The 

Supreme Court of the United States 
--------------------------------- ♦ --------------------------------- 

COMPUCREDIT CORPORATION 
AND SYNOVUS BANK, 

Petitioners,        
v. 

WANDA GREENWOOD, et al., 

Respondents.        

--------------------------------- ♦ --------------------------------- 

On Petition For Writ Of Certiorari  
To The United States Court Of Appeals  

For The Ninth Circuit 

--------------------------------- ♦ --------------------------------- 

BRIEF OF AMICUS CURIAE CONSUMER  
DATA INDUSTRY ASSOCIATION  
IN SUPPORT OF PETITIONERS 

--------------------------------- ♦ --------------------------------- 

ANNE P. FORTNEY 
afortney@hudco.com 
(Counsel of Record) 

JAMES CHAREQ 
HUDSON COOK, LLP 

1020 19th Street, NW, 7th Floor 
Washington, DC 20036 

(202) 236-6930 
February 24, 2011 

Counsel for Amicus Curiae 

================================================================ 
COCKLE LAW BRIEF PRINTING CO. (800) 225-6964 

OR CALL COLLECT (402) 342-2831 



i 

 
RULE 29.6 STATEMENT 

 
 Pursuant to Rule 29.6, the Consumer Data 
Industry Association (“CDIA”) provides the following 
disclosure. 

 CDIA is a trade association. No publicly held 
company owns 10% or more of CDIA stock. 
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INTEREST OF AMICUS CURIAE 

 With the consent of all parties,1 amicus curiae, 
the Consumer Data Industry Association (“CDIA”), 
submits its brief in support of petitioners, Compu-
Credit Corporation and Synovus Bank (hereinafter, 
collectively, “CompuCredit”). 

 CDIA is an international trade association, 
founded in 1906, and headquartered in Washington, 
D.C. As part of its mission to support companies 
offering consumer information products and services, 
CDIA establishes industry standards, provides busi-
ness and professional education for its members, and 
produces educational materials for consumers  
describing consumer credit rights and the role of con-
sumer reporting agencies in the marketplace. CDIA is 
the largest trade association of its kind in the world.  

 In its more than 100-year history, CDIA has 
worked with the United States Congress and state 
legislatures to develop laws and regulations governing 
the collection, use, maintenance, and dissemination of 

 
 1 The parties were notified of CDIA’s intention to file this 
brief in accordance with Rule 37.2(a). All parties have consented 
to the filing of CDIA’s amicus brief. CDIA’s letters requesting 
consent and the parties’ responses have been filed with the 
Clerk of Court. 
 No counsel for a party authored this brief in whole or in 
part, and no counsel or party made a monetary contribution 
intended to fund the preparation or submission of this brief. No 
person other than amicus curiae, its members, or its counsel 
made a monetary contribution to its preparation or submission. 
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consumer report information and other credit-related 
information products and services. 

 CDIA is vitally interested in the outcome of this 
appeal because the Ninth Circuit Court of Appeals’ 
(“Ninth Circuit”) decision undermines the enforceabil-
ity of binding arbitration agreements and creates an 
irreconcilable conflict with the decisions of two other 
Circuit Courts of Appeals. The court’s decision direct-
ly impacts many of CDIA’s members who provide 
credit-related information products and services (e.g., 
credit monitoring) in interstate commerce and rely 
upon the enforceability of arbitration agreements 
subject to the Federal Arbitration Act (“FAA”).2 

 Having participated as amicus curiae in the 
Eleventh Circuit’s decision addressing the issue that 
is now before this court,3 and having been involved in 
the consumer information products and services 
industry for more than a century, CDIA believes it 
can provide this Court with the context and perspec-
tive necessary to consider the implications of the 
Ninth Circuit’s decision if not corrected.  

--------------------------------- ♦ --------------------------------- 
   

 
 2 9 U.S.C. §§ 1 et seq. 
 3 See, Picard v. Credit Solutions, Inc., 564 F.3d 1249 (11th 
Cir. 2009). 
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SUMMARY OF THE ARGUMENT 

 Left uncorrected, the Ninth Circuit’s decision 
undermines the strong Congressional policy favoring 
arbitration that is expressed in the FAA. By misread-
ing the Credit Repair Organizations Act’s (“CROA”) 
consumer notice requirement to provide consumers 
with a right to sue and interpreting that right to 
make courts the exclusive forum for consumers’ 
CROA claims, the Ninth Circuit’s decision prohibits 
the enforcement of written arbitration agreements in 
any district court in the Ninth Circuit if a plaintiff 
alleges a CROA violation. Because CROA’s actual 
language does not preclude the waiver of court-based 
remedies through binding arbitration agreements, 
the Ninth Circuit’s decision represents a return to the 
judicial hostility to arbitration that the FAA was 
enacted to overcome. 

 The providers of many credit-related education 
products and services, such as credit monitoring, rely 
upon the enforceability of arbitration agreements to 
predictably manage their litigation costs. If those 
agreements cannot be enforced and if the providers 
must contend with the prospect of having to partici-
pate in court-based litigation to resolve consumer 
disputes, many providers will either exit the business 
or pass along the costs of these uncertainties to 
consumers through higher prices for their products 
and services. Because the private sector has been 
recognized by the federal government as perhaps the 
most efficient provider of credit-related information 
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products and services that promote consumer finan-
cial literacy,4 the Ninth Circuit’s decision will harm 
the very consumers the Ninth Circuit seeks to protect 
through its interpretation of CROA’s anti-waiver 
provision. 

 To restore the strong federal policy favoring 
arbitration and to avoid the harm to consumers and 
to the providers of credit-related information products 
and services that will result from the Ninth Circuit’s 
decision, this Court should grant CompuCredit’s 
petition and decide the important question of whether 
CROA’s anti-waiver provision invalidates all arbitra-
tion agreements once a plaintiff has alleged a CROA 
claim. 

--------------------------------- ♦ --------------------------------- 
 

ARGUMENT 

 CDIA agrees with and joins in the arguments of 
CompuCredit that the Ninth Circuit’s decision is in 
direct conflict with the decisions of the Third and 
Eleventh Circuit Courts of Appeals and that the issue 
presented in CompuCredit’s petition is an important 
question of federal law that should be settled by this 
Court. 

 
 4 Federal Trade Commission, Report to Congress Under 
Sections 318 and 319 of the Fair and Accurate Credit Transac-
tions Act of 2003 (hereinafter, “FTC, Report to Congress”) at 76-
77 (Dec. 2004) available at http://www.ftc.gov/reports/facta/ 
041209factarpt.pdf. 
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 Because the Ninth Circuit’s decision undermines 
the enforceability of binding arbitration agreements 
and creates an irreconcilable conflict with the deci-
sions of two other Circuit Courts of Appeals that will 
directly impact the providers of credit-related infor-
mation products and services, such as credit monitor-
ing, who rely upon the enforceability of arbitration 
agreements subject to the FAA, CDIA provides its 
separate brief to explain the importance of the issue 
presented and the harm that will be experienced by 
consumers if the Ninth Circuit’s decision is not cor-
rected.   

 
I. THE NINTH CIRCUIT’S DECISION PRE-

SENTS AN IMPORTANT QUESTION OF 
FEDERAL LAW THAT SHOULD BE SET-
TLED BY THIS COURT.  

A. The Ninth Circuit’s Decision Undermines 
the Expressed Intent of Congress.  

 The FAA provides that: 

A written provision in any . . . contract evi-
dencing a transaction involving interstate 
commerce to settle by arbitration a contro-
versy thereafter arising . . . shall be valid,  
irrevocable, and enforceable, save upon such 
grounds as exist at law or in equity for the 
revocation of any contract.5 

 
 5 9 U.S.C. § 2. 
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 This Court has described the “basic purpose” of 
the FAA as “overcom[ing] courts’ refusal to enforce 
agreements to arbitrate,” and Congress’ motivation 
for the FAA, as “first and foremost,” to change the 
courts’ anti-arbitration rule.6 According to this Court, 
“in enacting the FAA, [Congress] took pains to utilize 
as much power as it could” under the Commerce 
Clause.7 When any federal court considers whether 
Congress intended to preclude arbitration, this Court 
explained that the court should keep in mind that 
“questions of arbitrability must be addressed with a 
healthy regard for the federal policy favoring arbitra-
tion.”8 

 The Ninth Circuit’s decision acknowledges that 
Congress “manifested a ‘liberal federal policy favoring 
arbitration agreements’ ” in the FAA,9 and that a 
party “should be held” to “the bargain to arbitrate” a 
dispute absent an “evinced” intention of Congress to 
preclude the waiver of court-based remedies.10 The 
court even recites this Court’s well-settled rule that 
the party opposing arbitration bears the burden “to 

 
 6 Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 270-
271 (1995). 
 7 Id. at 275. 
 8 Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 
(2000). 
 9 Greenwood v. CompuCredit Corp., 615 F.3d 1204, 1207 
(9th Cir. 2010). 
 10 Id. (quoting from Mitsubishi Motors Corp. v. Soler Chrys-
ler-Plymouth, Inc., 473 U.S. 614, 628 (1985). 
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show that Congress intended to preclude a waiver of 
judicial remedies for the statutory rights at issue.”11  

 Despite the Ninth Circuit’s acknowledgment of 
the above interpretive principles, and its recognition 
that plaintiffs agreed in writing to submit their 
claims to arbitration,12 the court nonetheless held 
that the parties’ arbitration agreement was void 
because the plaintiffs alleged CROA claims against 
CompuCredit.13 For the court, plaintiffs overcame 
Congress’ strong policy favoring arbitration simply by 
alleging a CROA claim.14 

 The Ninth Circuit reached its conclusion after 
framing the dispositive issue in a way that could lead 
only to a result that is contrary to this Court’s FAA 
precedent and is unsupported by CROA’s actual 
language:  

This appeal presents the question of whether 
the word “sue” as used in the Credit Repair 
Organization Act (“CROA”) means “arbi-
trate.” Or, perhaps the question is, as Alice 

 
 11 Id. 
 12 9 U.S.C. §§ 2,3. 
 13 Greenwood, 615 F.3d at 1210. 
 14 Id. Because neither the district court, nor the Ninth 
Circuit, reached the issue of whether CompuCredit was a credit 
repair organization subject to CROA, plaintiffs mere allegation 
of a CROA claim was sufficient for the Ninth Circuit to overcome 
Congress’ strong policy favoring arbitration as expressed in the 
FAA. Id. at 1208 n. 3. 
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put it: “whether you can make words mean 
many different things?15 

 The court’s errant holding necessarily followed: 
“We conclude that Congress meant what it said in 
using the term “sue,” and that it did not mean “arbi-
trate.”16  

 The Ninth Circuit’s decision represents the very 
“judicial hostility to arbitration agreements” that the 
FAA was intended to reverse.17 To avoid a result that 
both the Ninth Circuit and the district court charac-
terized as “unhealthy”18 – the compelled arbitration of 
the plaintiffs’ claims – the Ninth Circuit undermined 
the Congressional policy favoring arbitration, ignored 
this Court’s prior decisions interpreting the FAA, and 
misinterpreted the language of CROA to create a new 
rule for courts in the Ninth Circuit: courts are the 
exclusive forum for consumers’ CROA claims. 

 
B. CROA Does Not Prohibit Binding Arbi-

tration Agreements. 

 This Court has explained that, to avoid compelled 
arbitration, the opponent must demonstrate that 
“Congress intended to preclude a waiver of judicial 

 
 15 Id. at 1205 (citing Lewis Carroll’s Through the Looking 
Glass and What Alice Found There). 
 16 Id. 
 17 Shearson/American Express, Inc. v. McMahon, 482 U.S. 
220, 225 (1987). 
 18 Greenwood, 615 F.3d at 1211. 
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remedies for the statutory rights at issue.”19 That 
intent must be “deducible” from the text of the stat-
ute, the legislative history, or from an inherent con-
flict between arbitration and the statute’s underlying 
purpose.20  

 Having concluded that the “plain language of the 
CROA prohibits enforcement of the arbitration 
agreement,” the Ninth Circuit did not consider 
CROA’s legislative history.21 The “plain language” 
relied upon by the court was a single sentence found 
in the middle of a lengthy consumer notice required 
by CROA that is entitled “Consumer Credit File 
Rights Under State and Federal Law.”22 The relevant 
sentence informs consumers that: “You have a right to 
sue a credit repair organization that violates the 
Credit Repair Organizations Act.”23 The court’s deci-
sion converts this notice language into a substantive 
“right” under CROA.24 The court then adds its own 
gloss: courts are the exclusive forum for the exercise 
of the consumer’s “right to sue” because CROA’s anti-
waiver provision prohibits the waiver of any consum-
er protection or “right” provided by CROA.25 For the 

 
 19 McMahon, 482 U.S. at 226-227. 
 20 Id. 
 21 Greenwood, 615 F.3d at 1211 n. 4. 
 22 See, 15 U.S.C. § 1679c. 
 23 15 U.S.C. § 1679c(a). 
 24 Greenwood, 615 F.3d at 1210. 
 25 Id. at 1209 (“The plain meaning of the ‘right to sue’ thus 
clearly involves the right to bring an action in a court of law.”). 
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Ninth Circuit, such a waiver occurs if a written 
arbitration agreement is enforced in a lawsuit involv-
ing a consumer’s CROA claim.26  

 CROA’s plain language contradicts, rather than 
supports, the Ninth Circuit’s decision. CROA’s anti-
waiver statute provides, in part, that: 

Any waiver by any consumer of any protec-
tion provided by or any right of the consumer 
under this title – 

(1) shall be treated as void; and 

(2) may not be enforced by any Federal 
or State court or any other person.27 

 The language of the anti-waiver provision (i.e., 
“or any other person”) demonstrates that courts are 
not the exclusive forum for a consumer’s CROA claim 
because a person other than a Federal or State court 
– perhaps an arbitrator – may be called upon to 
consider the enforceability of an agreement under 
CROA’s anti-waiver provision, such as an agreement 
to arbitrate disputes. At a minimum, the “any other 
person” language of the anti-waiver provision was 
“sufficient to create a doubt as to the scope of the 

 
 26 Id. at 1210 (“The extremely broad anti-waiver provision 
in the CROA protects the enumerated ‘right to sue’ by treating 
as ‘void [a]ny waiver by any consumer of any protection provided 
or any right of the consumer under [CROA].”) (emphasis in 
original). 
 27 15 U.S.C. § 1679f(a). 
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arbitrable issue that this Court requires be resolved 
in favor of, and not against, arbitration.28  

 By reading the language of CROA’s required 
consumer notice into the language of CROA’s anti-
waiver provision, the Ninth Circuit found a Congres-
sional “proclamation” – where none exists – that 
CROA prohibits arbitration.29 In doing so, the Ninth 
Circuit acknowledged its creation of a conflict with 
two sister circuits, the Third Circuit Court of Appeals 
(“Third Circuit”)30 and the Eleventh Circuit Court of 
Appeals (“Eleventh Circuit”).31 According to the Ninth 
Circuit, her sister circuits’ decisions were unpersua-
sive because they “give surprisingly little regard to 
the ‘right to sue’ language” in CROA.32 

 CROA provides a mechanism by which consum-
ers may recover from credit repair organizations that 
violate CROA, a mechanism found in CROA’s civil 
liability provision, not in the consumer notice provi-
sion.33 Admittedly, the civil liability provision contem-
plates that a consumer may bring a CROA claim in a 

 
 28 See, Moses H. Cone Memorial Hosp. v. Mercury Constr. 
Corp, 460, U.S. 1, 24-25 (1983). 
 29 Greenwood, 615 F.3d at 1211. 
 30 Gay v. CreditInform, 511 F.3d 369 (3rd Cir. 2007). 
 31 Picard v. Credit Solutions, Inc., 564 F.3d 1249 (11th Cir. 
2009). 
 32 Greenwood, 615 F.3d at 1211. 
 33 Compare 15 U.S.C. § 1679c(a) with § 1679g(a). 
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court.34 It does not, however, make courts the exclu-
sive forum in which CROA claims may be brought.35 
Because CROA’s actual language does not prohibit 
arbitration or make courts the exclusive forum for 
such claims. As a consequence, the Third and Elev-
enth Circuits had little trouble concluding that 
CROA’s anti-waiver provision does not prohibit the 
enforcement of arbitration agreements.36 

 Rather than give effect to the strong Congres-
sional policy favoring arbitration by following this 
Court’s admonition that “questions of arbitrability 
must be addressed with a healthy regard for the 
federal policy favoring arbitration,” the Ninth Circuit 
turned the requirement on its head, concluding that 
to enforce an arbitration agreement under such 
circumstances, “strikes the court as embracing an 
unhealthy regard for the policy favoring arbitration.”37  

   

 
 34 15 U.S.C. § 1679g(a)(2)&(b) (describing the court’s dis-
cretion to award punitive damages and the factors a court may 
consider when making such an award). 
 35 See, 15 U.S.C. § 1679g(a)(1). 
 36 Picard, 564 F.3d at 1255; Gay, 511 F.3d at 381-382. 
 37 Greenwood, 615 F.3d at 1211 (emphasis in original); see 
also, Moses H. Cone Memorial Hosp., 460 U.S. at 24-25 (“any 
doubts concerning the scope of arbitrable issues should be 
resolved in favor of arbitration”). 
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C. The Ninth Circuit’s Judicial Hostility to 
Arbitration Will Result in the Unneces-
sary Expenditure of Litigant and Judi-
cial Resources. 

 Many CDIA members provide their credit-related 
products and services throughout the United States. 
These members know from experience that plaintiffs’ 
class action attorneys will shop for, and file their 
complaints in, those district courts that they perceive 
to be most friendly to their claims. Because of the 
Ninth Circuit’s interpretation of CROA’s anti-waiver 
provision, district courts in the Ninth Circuit will be 
selected for the filing of any claim against any pro-
vider of credit-related products and services that has 
an arbitration provision in its agreement with a 
consumer. For the Ninth Circuit, it is irrelevant 
whether or not the defendant is actually a credit 
repair organization.38 The mere allegation of a CROA 
claim is sufficient to defeat a motion to compel arbi-
tration.  

 Presumably, under the Ninth Circuit’s approach 
to the enforcement of arbitration agreements, discov-
ery could reveal facts upon which a defendant could 
rely in a summary judgment motion to establish that 
it is not a credit repair organization. In such circum-
stances, CROA’s anti-waiver provision, as interpreted 

 
 38 Greenwood, 615 F.3d at 1208 n. 3 (acknowledging that the 
issue of whether CompuCredit is actually a credit repair organi-
zation subject to CROA’s anti-waiver provision was never 
reached). 
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by the Ninth Circuit, could not possibly apply to the 
parties’ arbitration agreement because the court held 
that a consumer’s “right to sue” exclusively in a court 
is found in the consumer notice provision.39  

 Under the Ninth Circuit’s approach, if summary 
judgment were granted to a defendant on a plaintiff ’s 
CROA claim because the defendant established that 
it was not a credit repair organization, the district 
court that previously denied a defendant’s motion to 
compel arbitration would, under the FAA, have to 
stay proceedings and compel the arbitration of the 
consumer’s remaining claims at some distant future 
point in the litigation, perhaps after the close of 
discovery and shortly before trial. Such an approach 
is demonstrably at odds with the Congressional policy 
favoring arbitration set forth in the FAA. 

 Defendants should not be forced to participate in 
discovery and the preparation of dispositive motions 
to compel arbitration under the FAA simply because a 
plaintiff elects a district court in the Ninth Circuit to 
file a complaint alleging CROA claims when the 
parties’ written agreement to arbitrate is clear and 
unambiguous. Such an expenditure of time and 
resources by the parties and the courts negates the 
efficiencies that make the arbitration process an 
attractive alternative to court-based litigation. 

 
 39 15 U.S.C. § 1679c (“You have the right to sue a credit 
repair organization that violates the Credit Repair Organiza-
tions Act.”) (emphasis added). 
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 Reversing “judicial hostility to arbitration agree-
ments” was the purpose underlying the FAA.40 This 
Court should review and correct the Ninth Circuit’s 
decision to eliminate this hostility in the courts of the 
Ninth Circuit and to remove the incentive for plain-
tiffs to forum shop and allege CROA claims in order 
to avoid the consequences of their written agreement 
to arbitrate their disputes. 

 
II. THE NINTH CIRCUIT’S DECISION HARMS 

THE VERY CONSUMERS CROA WAS IN-
TENDED TO PROTECT. 

 To provide consumers with the tools to protect 
themselves from the credit-related harm caused by 
credit fraud and identity theft, Congress amended the 
Fair Credit Reporting Act (“FCRA”) in 2003 to permit 
consumers to place fraud alerts in their consumer 
reporting agency files,41 block the reporting of infor-
mation resulting from identity theft,42 and require 
consumer reporting agencies to provide a summary of 
identity theft victim rights to consumers who report 
identity theft.43 

 The value and efficacy of these consumer protec-
tion tools depends upon the consumer’s ability to 
obtain and understand credit-related information. 

 
 40 McMahon, 482 U.S. at 225. 
 41 15 U.S.C. § 1681c-1. 
 42 15 U.S.C. § 1681c-2. 
 43 15 U.S.C. § 1681g(c). 



16 

Making this information available to consumers or 
even proactively informing consumers when a review 
of their consumer report file could be beneficial, is a 
role being filled by the private sector through the 
provision of credit-information products, including 
credit monitoring.  

 The Federal Trade Commission, which enforces 
CROA and the FCRA, explained that, as consumer 
financial literacy improves, consumers have begun to 
recognize the importance of consumer report infor-
mation, and private sector providers have responded 
by making credit monitoring and related products 
and services available to consumers.44 Today, there 
are dozens of such providers. Their products can 
include: (1) one or more periodically updated credit 
scores; (2) consumer reports throughout the year; (3) 
identity theft prevention materials; (4) periodic email, 
telephone, or mail updates concerning consumer 
report file activity; (5) access to proprietary credit 
education materials; and (6) a central location provid-
ing links to governmental and industry websites 
providing additional credit-related information.  

 The businesses providing consumers with credit-
related products and services are able to charge 
affordable prices, in part, because arbitration agree-
ments permit them to predictably manage their 
litigation costs for any disputes related to their 
products and services. If, as the Ninth Circuit has 

 
 44 FTC, Report to Congress at 76-77. 
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held, the mere allegation of a CROA claim is suffi-
cient to void an arbitration agreement, the availabil-
ity of credit information products and services may be 
drastically reduced or even eliminated. It will almost 
certainly be more expensive for consumers. 

 CDIA submits that, properly read, CROA’s con-
sumer notice and anti-waiver provisions should not 
be interpreted in a way that will harm consumers by 
voiding arbitration agreements with the result that 
the credit-related products and services relied upon 
by consumers will be eliminated or their cost vastly 
increased. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 For the reasons set forth above, CompuCredit’s 
petition for writ of certiorari should be granted to 
permit this Court to review and correct the Ninth 
Circuit’s decision. 
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