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QUESTIONS PRESENTED 

 
 In Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), this 
Court held that supervisory officials may be held 
liable in a § 1983 or Bivens action only for their own 
violations of the Constitution. This Court further held 
that a complaint, stripped of its conclusory allega-
tions and bare recitals of the elements of a claim, 
must allege facts that make a claim plausible rather 
than merely possible, in light of likely alternative 
explanations of the facts alleged. The questions 
presented are: 

 1. Under Iqbal, may a county sheriff or other 
high-level supervisory official be held liable for an 
Eighth Amendment violation, stemming from an 
assault on a prisoner perpetrated by jail inmates and 
guards, if the plaintiff does not allege facts showing 
that the sheriff actually knew of, yet failed to respond 
to, the particular risk of assault the plaintiff faced, 
and that the sheriff ’s failure to act was the cause of 
the plaintiff ’s injury? 

 2. Does a complaint seeking to hold a high-level 
supervisory official liable for the acts of subordinate 
officials, that alleges unrelated incidents of violence 
over several years in a 20,000-inmate jail system, 
satisfy Iqbal’s plausibility requirement? 
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PARTIES TO THE PROCEEDINGS 

AND RULE 29.6 STATEMENT 
 

 The parties to the proceeding in the court whose 
judgment is sought to be reviewed are: 

• Dion Starr, plaintiff, appellant below, 
and respondent here. 

• Leroy Baca, Los Angeles County Sheriff, 
in his personal capacity, defendant, ap-
pellee below, petitioner here. 

 There are no corporations involved in this pro-
ceeding. 
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OPINIONS BELOW 

 The July 25, 2011 amended opinion and judg-
ment of the United States Court of Appeals for the 
Ninth Circuit that is the subject of this petition is 
reported at 652 F.3d 1202 (9th Cir. 2011) and repro-
duced in the Appendix (“App.”) at pages 1-45. The 
February 11, 2011 opinion of the United States Court 
of Appeals for the Ninth Circuit, which the July 25, 
2011 opinion withdrew and replaced, is reported at 
633 F.3d 1191 (9th Cir. 2011) and reproduced in the 
Appendix at pages 46-88. Judge O’Scannlain’s Octo-
ber 5, 2011 dissent from denial of rehearing en banc 
is reported at 659 F.3d 850 (9th Cir. 2011) and is 
reproduced in the Appendix at pages 89-99. 

 The district court’s judgment is unreported and 
reproduced in the Appendix at page 100-01. Its Order 
granting petitioner’s motion to dismiss is unreported 
and reproduced in the Appendix at pages 102-03. Its 
opinion is unreported and is reproduced in the Ap-
pendix at pages 104-12. 

--------------------------------- ♦ --------------------------------- 
 

BASIS FOR JURISDICTION IN THIS COURT 

 The Ninth Circuit issued an opinion on February 
11, 2011. (App. 46.) Petitioner filed a petition for 
rehearing and rehearing en banc on February 25, 
2011. On July 25, 2011, the Ninth Circuit withdrew 
its February 11, 2011 opinion and replaced it with a 
new opinion. (App. 1.) It denied the petition for re-
hearing and for rehearing en banc but noted that any 
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member of the Ninth Circuit could call for rehearing 
en banc. (Id.) On October 5, 2011, the Ninth Circuit 
issued an order noting that a judge of the Ninth 
Circuit had called for rehearing en banc and that the 
en banc call had failed to receive a majority vote. 
(App. 89.) Judge O’Scannlain wrote a dissent from 
denial of rehearing en banc, joined by seven other 
judges. (App. 90.) 

 28 U.S.C. § 1254(1) confers jurisdiction on this 
Court to review on writ of certiorari the July 25, 2011 
opinion of the Ninth Circuit. 

--------------------------------- ♦ --------------------------------- 
 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS AT ISSUE 

 The underlying action was brought by the re-
spondents pursuant to 42 U.S.C. § 1983, which reads 
as follows: 

Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of 
any State or Territory or the District of 
Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other 
person within the jurisdiction thereof to 
the deprivation of any rights, privileges, or 
immunities secured by the Constitution and 
laws, shall be liable to the party injured in 
an action at law, suit in equity, or other 
proper proceeding for redress, except that in 
any action brought against a judicial officer 
for an act or omission taken in such officer’s 
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judicial capacity, injunctive relief shall not be 
granted unless a declaratory decree was vio-
lated or declaratory relief was unavailable. 
For the purposes of this section, any Act of 
Congress applicable exclusively to the Dis-
trict of Columbia shall be considered to be a 
statute of the District of Columbia. 

 Respondent alleges that petitioner violated his 
rights under the Eighth Amendment to the United 
States Constitution, made applicable to the states 
through the Fourteenth Amendment. The Eighth 
Amendment provides: “Excessive bail shall not be 
required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted.” 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

A. Starr’s Complaint. 

 Dion Starr filed a damages action, under 42 
U.S.C. § 1983, in federal district court, asserting that 
his Eighth Amendment rights were violated while he 
was incarcerated in the Los Angeles County Men’s 
Central Jail. (App. 2-3.) His third amended complaint 
alleges that on January 27, 2006, a group of inmates 
and jail guards attacked him in his cell. (App. 3.) The 
officers, the complaint says, intentionally opened 
Starr’s cell door to the inmate-attackers, assaulted 
Starr once the inmates finished stabbing him, and 
then prevented Starr from receiving prompt medical 
care. (Id.) 
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 Starr’s complaint named as defendants both the 
deputies involved in the assault and Los Angeles 
County Sheriff Leroy Baca, in his individual capacity. 
(App. 4.) Only the claim against Sheriff Baca was at 
issue before the Ninth Circuit. (Id.) Starr claims that 
Baca is liable under a theory of “supervisory liability” 
for deliberate indifference. (App. 5.) In addition to 
recounting the details of the attack on Starr, the 
complaint alleges generally that Sheriff Baca: 

knew or reasonabl[y] could have known[ ]  of 
his subordinates’ ongoing constitutional vio-
lations . . . , of the failure to provide reasona-
ble security at the jail, failure to prevent 
inmate on inmate violence, failure to monitor 
inmates, lax or no supervision by his subor-
dinate supervisors, use of excessive force on 
inmates, failure to investigate incidents . . . 
involving inmate on inmate violence, failure 
to protect, failure to implement indicated 
policies and procedures regarding, including 
but not limited to[,] the use of inmates as 
trustees[.] BACA failed to act to prevent his 
subordinates[’] ongoing unconstitutional con-
duct[;] . . . he acquiesced, condoned or rati-
fied a custom, practice or policy of ongoing 
misconduct by his subordinate deputies and 
supervisors. 

(App. 20-21 (quoting Third Amended Complaint ¶ 32 
(“Compl.”)).) The complaint also alleges generally that 
Baca “became aware, or should have become aware, 
and should have taken corrective actions to prevent 
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repeated incidents” of errors and misconduct on the 
part of his deputies. (App. 21 (quoting Compl. ¶ 35).) 

 Starr’s complaint goes on to describe a number of 
issues and problems, largely unrelated, occurring 
over a ten-year period prior to his assault in the Los 
Angeles County jails. (See App. 14-20 (describing the 
allegation paragraphs in the complaint).) These 
allegations can be divided into two categories. 

 The first category consists of reports sent to 
Baca. The complaint states (1) that Baca received a 
United States Department of Justice (DOJ) “findings 
letter” in 1997, describing constitutional violations in 
the jail that included “abuse of inmates by sheriff ’s 
deputies working in the jail and inmate on inmate 
violence” (App. 14); (2) that Baca receives weekly 
reports of deaths and injuries in the jails (App. 14); 
(3) that Baca entered into a 1999 Memorandum of 
Understanding (MOU) with the DOJ addressing 
constitutional violations in the County jails involving, 
in particular, inmates with mental problems, and 
received in 2006 a DOJ report noting continuing 
violations of the MOU (App. 14-15); and (4) that Baca 
received notice from the Special Counsel to the Los 
Angeles County Sheriff ’s Department in 2004 of 
increasing levels of inmate violence (App. 18). The 
complaint also describes a 2005 report to the Los 
Angeles County Board of Supervisors, also presented 
to Baca, which noted that the Men’s Central Jail “is 
so outdated, understaffed and riddled with security 
flaws that it jeopardizes the lives of guards and 
inmates,” is “nightmarish to manage,” and suffers 



6 

from “lax supervision and a long-standing jail culture 
that has shortchanged accountability for inmate safety 
and security.” (App. 19.) The complaint further alleges 
that, according to a semi-annual special counsel re-
port, Los Angeles County has paid millions of dollars 
as a result of lawsuits alleging police (rather than jail 
guard) misconduct in the County, even though in most 
cases internal investigations found no wrongdoing. 
(App. 18-19.) 

 The second set of allegations in the complaint 
describes ten previous inmate assaults from 2002 to 
2005. Only one of these incidents involves an attack 
allegedly perpetrated or intentionally facilitated by a 
guard: Starr alleges that in 2002, a jail deputy beat 
an inmate to death but was neither investigated nor 
disciplined, and that Baca was so informed. (App. 15.) 
The other nine incidents that Starr recounts involved 
attacks on inmates by other inmates that jail guards 
were unable to prevent. (See App. 15-20.) These 
incidents, the complaint alleges generally, were the 
result of “lax discipline,” failing “to provide reasona-
ble security,” and/or “failure to supervise.” (App. 15-
20.) Three of these incidents stemmed in part from 
errors in classifying inmates. (App. 16-19.) Two other 
incidents involved racially-motivated attacks on black 
prisoners by Hispanic prisoners. (App. 15, 17.) 

 
B. The District Court Dismisses The Com-

plaint. 

 On January 14, 2009, the district court granted 
Sheriff Baca’s motion to dismiss. (App. 100-03.) The 
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district court held that the complaint failed to allege 
facts showing a sufficient causal connection between 
Baca’s actions and the alleged constitutional injury 
Starr suffered. (App. 108.) Because the district court 
had given plaintiff numerous opportunities to allege 
the additional facts, it dismissed the complaint with-
out leave to amend. (App. 112.) 

 
C. The Ninth Circuit Reverses. 

 On February 15, 2011, in a 2-1 decision, the 
Ninth Circuit reversed. Judge W. Fletcher wrote the 
majority opinion, joined by District Judge Breyer 
(sitting by designation), while Judge Trott dissented. 
(App. 46.) 

 On July 25, 2011, the panel withdrew its earlier 
opinion and issued an amended opinion. (App. 1.) 

 The majority held, first, that Ashcroft v. Iqbal, 
129 S. Ct. 1937 (2009), did not eliminate supervisor 
liability for Eighth Amendment deliberate indiffer-
ence claims. (App. 6-10.) 

 Second, the majority held that Starr’s allegation 
that Baca knew of unconstitutional conditions in the 
jail, and knew of unconstitutional acts by his subor-
dinates, together with the allegation that he took no 
action to correct these problems, adequately stated a 
supervisory liability claim against Baca for deliberate 
indifference. This is because, the majority held, under 
California law, the county sheriff bears responsibility 
for the safekeeping of inmates. (App. 10-12.) 
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 Finally, the majority held that Starr’s complaint 
met the pleading requirements of Federal Rule of 
Civil Procedure 8(a). The majority first spelled out 
the central allegations in Starr’s complaint. (App. 13-
21.) It next assessed what rule 8(a), as interpreted by 
this Court, required. (App. 21-31.) It then evaluated 
Starr’s complaint in light of this pleading standard. 
It concluded that Starr’s factual allegations, notwith-
standing any alternative explanations, “plausibly 
suggest that Sheriff Baca acquiesced in the unconsti-
tutional conduct of his subordinates, and was thereby 
deliberately indifferent to the danger posed to Starr.” 
(App. 32.) 

 Judge Trott dissented. (App. 34.) His dissent 
found Starr’s allegations to be largely conclusory. 
(App. 36.) His dissent also argued that given the 
massive size of the jail, it is a mistake to say that 
Baca caused a particular constitutional violation 
unless “the Sheriff can be personally tied to the 
actionable behavior at issue.” (App. 37.) Finding the 
majority’s opinion irreconcilable with Iqbal, Judge 
Trott concluded that the district court’s dismissal of 
Starr’s complaint should have been affirmed. (App. 
40-45.) 

 When it issued its July 25, 2011 amended opin-
ion, the panel noted that the petitions for rehearing 
and rehearing en banc had been denied as moot and 
stated that no new petitions of rehearing en banc 
would be accepted. It permitted, however, any mem-
ber of the Ninth Circuit to make a sua sponte en banc 
call. (App. 2.) 
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D. The Ninth Circuit, Over The Dissent 
Of Eight Judges, Denies The Petition 
For Rehearing En Banc. 

 On October 5, 2011, the Ninth Circuit released 
an order stating that a judge had called for an en 
banc vote, but that a majority of active judges did not 
vote for rehearing en banc. (App. 89.) Judge 
O’Scannlain authored a dissent from the denial of 
rehearing en banc. It was joined by seven other Ninth 
Circuit judges: Judges Gould, Tallman, Bybee, Calla-
han, Bea, M. Smith, and Ikuta. (App. 90.) 

 In this dissent, Judge O’Scannlain emphasized 
that the incidents Starr alleged were largely unrelated 
and bore no connection to Starr himself. (App. 90-91.) 
He took issue with the majority’s reading of Iqbal 
and other cases interpreting rule 8(a). (App. 91-94.) 
He further argued that Starr’s complaint should be 
dismissed because its theory of liability is not plausi-
ble in light of an obvious alternative explanation: that 
it is difficult for an administrator of an enormous jail 
system to guarantee the complete absence of violence. 
(App. 95-97.) Finally, Judge O’Scannlain disputed the 
majority’s conclusion that Baca’s alleged deliberate 
indifference could have caused Starr’s assault, noting 
that the majority opinion effectively expanded § 1983 
to impose respondeat superior liability on supervisory 
officials such as Baca. (App. 97-99.) Judge O’Scann-
lain observed that because an en banc panel would 
not be assembled, and because the issues in the case 
are far-reaching, the Ninth Circuit “once again must 
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wait for the Supreme Court” to correct the panel’s 
errors. (App. 99.) 

--------------------------------- ♦ --------------------------------- 
 

REASONS TO GRANT THE PETITION 

 Respondent Dion Starr alleges that Los Angeles 
County Sheriff ’s deputies allowed other inmates to 
attack him while he was an inmate in the Los Ange-
les County jail, then attacked him themselves, and 
then refused to summon medical care. Starr sued the 
deputies as well as petitioner, Los Angeles County 
Sheriff Lee Baca. 

 Plaintiff did not allege that Baca participated in 
the attack, or that he knew these particular deputies 
posed a threat to Starr or any other inmate. Rather, 
Starr simply alleged that Baca was or should have 
been aware of the danger posed to him and other 
inmates, based upon reports of other attacks on 
inmates by fellow inmates and of other security 
issues at the jail. 

 In a 2-1 decision, the Ninth Circuit held that 
such general allegations were sufficient to state a 
personal liability claim against Sheriff Baca under 
the Eighth Amendment. As Judge O’Scannlain, joined 
by seven other judges of the Ninth Circuit, noted in 
dissenting from the denial of rehearing en banc, the 
majority opinion represents a profound departure 
both from the standards this Court delineated in 
Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), for pleading 
civil rights claims against supervisors in their 
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personal capacities, and from the substantive limi-
tations on Eighth Amendment liability under Farmer 
v. Brennan, 511 U.S. 825 (1994), that requires cor-
rection by this Court. 

 1. Review is necessary because the Ninth Cir-
cuit’s decision permits a plaintiff to assert an Eighth 
Amendment claim against a high-level official with-
out alleging specific facts showing that the super- 
visor personally committed acts violating the Eighth 
Amendment. In Iqbal, this Court held that in order 
to assert a constitutional claim against a supervisor, 
a plaintiff must show that the supervisor him- 
self violated the applicable constitutional standard. 
Startlingly, the Ninth Circuit majority here concluded 
that Iqbal did not prevent it from applying prior 
Circuit case law holding that sheriffs are subject to 
liability based solely upon their general duty under 
state law to safeguard inmates. The result is, as 
Judge O’Scannlain noted in his dissent from denial of 
rehearing en banc, that the court did not require 
plaintiff to allege facts showing that petitioner Baca 
in fact drew an inference that there was a substantial 
risk of serious injury to the plaintiff, as Farmer v. 
Brennan requires. Instead, plaintiff was allowed 
simply to allege that Baca knew or should have 
known of a potential risk to plaintiff based upon a 
purported history of unrelated, ongoing problems in 
the jail. 

 The result is essentially imposition of respondeat 
superior liability, based solely on the failure of 
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subordinates to correct generalized problems in 
operating a 20,000 inmate jail system. 

 2. Review is also necessary because the Ninth 
Circuit’s lax standard for pleading claims against 
supervisors under § 1983 conflicts with the decisions 
of the District of Columbia, First, Third, and Seventh 
Circuits which, consistent with Iqbal and this Court’s 
repeated rejection of respondeat superior liability, 
have required a plaintiff to establish a direct link 
between the conduct of a supervisor and the infliction 
of a constitutional injury. 

 3. Review is also necessary because the Ninth 
Circuit significantly misconstrued this Court’s com-
mand in Iqbal that a plaintiff must allege facts that 
make a claim plausible rather than merely possible, 
and indeed turned the Iqbal pleading standard on its 
head. In Iqbal, the Court made it clear that if a 
complaint pleads facts that are merely consistent with 
the defendant’s liability, and a likely alternative 
explanation exists for defendant’s conduct, the com-
plaint is insufficient to survive a motion to dismiss 
under rule 12(b)(6). Here, by contrast, the Ninth 
Circuit essentially inverted the Iqbal standard, 
holding that “[p]laintiff ’s complaint may be dis-
missed only when defendant’s plausible alternative 
explanation is so convincing that plaintiff ’s explana-
tion is implausible.” (App. 32-33 (emphasis in origi-
nal).) The result, as Justice O’Scannlain noted in his 
dissent from denial of rehearing en banc, is that Starr 
may proceed in his personal capacity suit against 
Sheriff Baca based solely on the sheer possibility that 
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Baca knew of and disregarded a particular risk 
plaintiff or other inmates faced from a particular 
group of deputies. This is so notwithstanding the 
manifestly likely alternative explanation: that in 
operating a 20,000 inmate jail system there will, 
unavoidably, be acts of inmate-on-inmate violence or 
excessive force by jail employees. In so holding, the 
Ninth Circuit has embraced precisely the sort of 
amorphous pleading standard and keys to the dis-
covery process, with its accompanying burdens on 
individual defendants, that this Court sought to fore-
close in Iqbal. 

 4. Finally, review is warranted because, as the 
Ninth Circuit’s decision indicates, there is ongoing 
confusion with respect to the manner in which this 
Court’s decision in Iqbal applies to claims other than 
intentional discrimination. Several circuits have 
voiced concern and confusion regarding how to apply 
Iqbal to supervisory claims that do not require the 
plaintiff to prove the defendant’s intent. This case 
provides a strong vehicle to clarify Iqbal as it applies 
to claims under the Eighth Amendment, as well as 
under other constitutional provisions that require 
less than a showing of the defendant’s intent. 

 Moreover, the claim at issue here is the quintes-
sential supervisory liability claim – allegations 
against a high-level officer based upon a purported 
failure to administer a large organization in compli-
ance with constitutional standards. The circumstances 
under which a supervisor may be held liable based 
upon action or inaction in the face of constitutional 
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violations committed by subordinates is an important 
and recurring issue faced at virtually every level of 
government. And it is faced repeatedly by those, such 
as Sheriff Baca, who find themselves responsible not 
simply for basic law enforcement, but for the man-
agement of large inmate populations. It is vital that 
this Court clarify the standards for imposition of 
personal liability in such cases. 

 
I. REVIEW IS WARRANTED TO DETER-

MINE WHETHER, UNDER ASHCROFT V. 
IQBAL, A SUPERVISORY OFFICIAL MAY 
BE HELD LIABLE FOR AN EIGHTH 
AMENDMENT VIOLATION COMMITTED 
BY SUBORDINATES, WITHOUT ALLEGA-
TIONS SHOWING THAT THE SUPERVI-
SOR PARTICIPATED IN THE WRONGFUL 
ACTS, OR ACTUALLY KNEW OF AND 
FAILED TO RESPOND TO A SPECIFIC 
RISK THAT HIS SUBORDINATES POSED 
TO THE PLAINTIFF. 

A. In Iqbal, This Court Held That Super-
visors Are Only Liable For Constitu-
tional Violations Committed Through 
Their Own Actions, Rather Than On A 
Respondeat Superior Basis. 

 In Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), this 
Court held that to properly plead a claim against a 
supervisor in a Bivens or § 1983 case, “a plaintiff 
must plead that each Government-official defendant, 
through the official’s own individual actions, has 
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violated the Constitution.” 129 S. Ct. at 1948. This is 
because “[i]n a § 1983 suit or a Bivens action – where 
masters do not answer for the torts of their servants – 
the term ‘supervisor liability’ is a misnomer. Absent 
vicarious liability, each Government official . . . is only 
liable for his or her own misconduct.” Id. at 1949. 

 The Court also held that the “factors necessary to 
establish” a § 1983 or Bivens violation “will vary with 
the constitutional provision at issue.” Id. at 1948. In 
Iqbal, the plaintiff brought a claim against the Attor-
ney General and FBI Director for invidious discrimi-
nation under the First and Fifth Amendments. 
Because these claims ultimately require a plaintiff to 
prove intentional discrimination, Iqbal was required 
to “plead sufficient factual matter to show that” the 
defendants acted with discriminatory intent. Id. at 
1948-49. The Court consequently rejected plaintiff ’s 
claim that governmental official defendants can “be 
liable for ‘knowledge and acquiescence in their subor-
dinates’ use of discriminatory criteria. . . .” Id. at 
1949. 

 The limitation on supervisor liability articulated 
in Iqbal has generated substantial confusion in the 
courts of appeals in cases that do not require a show-
ing of discriminatory intent. In this case, the Ninth 
Circuit concluded that Iqbal does not affect its prior 
supervisor liability case law in condition of confine-
ment cases – including the respondeat superior- 
like idea that a sheriff may face liability for wrongs 
done to prisoners because the sheriff is by state 
statute “answerable for the prisoner’s safekeeping,” 
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regardless of his personal actions. (App. 9, 12 (quoting 
Redman v. County of San Diego, 942 F.2d 1435, 1446 
(9th Cir. 1991)).) Several other circuits have taken a 
quite different view. The result is, as Judge Tymko-
vich of the Tenth Circuit has observed, a “lack of 
clarity in the law of supervisor liability” after Iqbal, 
especially in Eighth and Fourteenth Amendment 
cases. Dodds v. Richardson, 614 F.3d 1185, 1208 (10th 
Cir. 2010) (Tymkovich, J., concurring). 

 It is vital that this Court grant review in order to 
provide clear guidelines as to how Iqbal applies in 
cases that do not require a showing of discriminatory 
intent. 

 
B. The Ninth Circuit’s Supervisor Lia-

bility Holding Misapplied Or Ignored 
This Court’s Precedents And Subjects 
Government Officials To Liability On A 
Respondeat Superior Basis. 

 In this case, the Ninth Circuit held that Iqbal 
only affects intentional discrimination cases; other-
wise, the court wrote, it leaves pre-existing circuit case 
law on supervisor liability in place. (App. 9.) The 
Ninth Circuit also held that the existence of even 
unrelated past constitutional violations, of which 
a county sheriff should have been aware, is enough 
to constitute culpable knowledge of and acquiescence 
in a subordinate’s future unconstitutional conduct 
under the Eighth Amendment. (App. 12.) A sheriff ’s 
generalized knowledge that there have been past 
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problems in the jails, in other words, rather than his 
specific knowledge of recurring problems with a 
particular guard or particular practice, is enough in 
the Ninth Circuit’s view to satisfy § 1983’s causation 
requirement. Each of these steps misapplies this 
Court’s case law and in so doing effectively creates 
respondeat superior liability. 

 
1. The Ninth Circuit neglected Farmer 

v. Brennan’s requirement that a 
prison official must have actual 
knowledge of an excessive risk to 
inmate health and safety to be liable 
for an Eighth Amendment violation. 

 In Iqbal, the court held that the requisite mental 
state necessary to create § 1983 liability “will vary 
with the constitutional provision at issue,” Iqbal, 129 
S. Ct. at 1948. This means that there is no across- 
the-board standard for supervisory liability, independ-
ent of the constitutional provision at issue. Because 
Starr’s is an Eighth Amendment claim alleging uncon-
stitutional conditions of confinement, the appropri- 
ate standard of liability is “deliberate indifference.” 
Farmer v. Brennan, 511 U.S. 825 (1994). In the Ninth 
Circuit’s view, “A showing that a supervisor acted, or 
failed to act, in a manner that was deliberately indif-
ferent to an inmate’s Eighth Amendment rights is 
sufficient to demonstrate the involvement – and the 
liability – of that supervisor.” (App. 8-9.) Yet this 
statement of the Eighth Amendment deliberate in-
difference standard is incomplete. As this Court 
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elaborated in Farmer, the Eighth Amendment de-
liberate indifference standard turns upon the de-
fendant’s subjective knowledge: 

[A] prison official cannot be found liable 
under the Eighth Amendment for denying an 
inmate humane conditions of confinement 
unless the official knows of and disregards 
an excessive risk to inmate health or safety; 
the official must both be aware of facts from 
which the inference could be drawn that a 
substantial risk of serious harm exists, and 
he must also draw the inference. 

Farmer, 511 U.S. at 837 (emphasis added). As a re-
sult, “an official’s failure to alleviate a significant risk 
that he should have perceived but did not, while 
no cause for commendation, cannot under our cases 
be condemned as the infliction of punishment.” Id. 
at 838. 

 The Ninth Circuit did not require Starr to make 
any showing that Baca actually perceived the exist-
ence of a significant risk to prisoners in the jail. It 
instead found it sufficient that Starr alleged the 
existence of past constitutional violations in the jail 
which should have put Baca on notice of the potential 
risk of injury to prisoners like Starr. This is contrary 
to Farmer – and as a result contrary to Iqbal’s hold-
ing that the elements of a § 1983 claim that must be 
pleaded necessarily follow the contours of “the consti-
tutional provision at issue.” Iqbal, 129 S. Ct. at 1948. 
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2. The Ninth Circuit applied lax, rather 
than rigorous, standards of causa-
tion in assessing a supervisor’s lia-
bility for an Eighth Amendment 
violation. 

 The Ninth Circuit also misapplied Iqbal’s re-
quirement that supervisory officials may only be 
liable for their own misconduct. To attribute a specific 
constitutional violation to the personal actions or 
inactions of a supervisory official, it is necessary to 
show, at a minimum, that the supervisor’s own con-
duct caused the plaintiff ’s constitutional injury. See 
Rizzo v. Goode, 423 U.S. 362, 371 (1976). 

 In Rizzo, a § 1983 case, the district court had 
enjoined the mayor, city manager, chief of police, and 
police supervisors in Philadelphia because of subor-
dinates’ unconstitutional conduct. This Court re-
versed. It held that the injunction was improper 
because “there was no affirmative link between the 
occurrences of the various incidents of police miscon-
duct and the adoption of any plan or policy by peti-
tioners [i.e., the supervisors] – express or otherwise – 
showing their authorization or approval of such 
misconduct.” Id. at 371. Tellingly, Rizzo went on to 
point out that “the sole causal connection found by 
the District Court between petitioners and the indi-
vidual respondents was that in the absence of a 
change in police disciplinary procedures, the inci-
dents were likely to continue to occur, not with re-
spect to them, but as to the members of the classes 
they represented.” Id. Rizzo consequently rejected the 
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“amorphous proposition” that supervisory officials 
have a “constitutional ‘duty’ . . . to ‘eliminate’ future 
police misconduct.” Id. at 376. 

 This Court’s cases on municipal liability are 
equally instructive because, like supervisors, munici-
palities cannot be held liable on a respondeat superior 
basis. See, e.g., Monell v. New York City Dep’t of Soc. 
Servs., 436 U.S. 658 (1978). In City of Canton v. 
Harris, 489 U.S. 378 (1989), this Court determined 
the circumstances under which a failure to train 
adequately could give rise to municipal liability. The 
Court held that a plaintiff suing a municipality must 
establish a “direct causal link between a municipal 
policy or custom and the alleged constitutional depri-
vation.” Id. at 385. “[F]or liability to attach in this 
circumstance,” the Court held, “the identified defi-
ciency in a city’s training program must be closely 
related to the ultimate injury.” Id. at 391. In Board of 
County Commissioners of Bryan County v. Brown, 520 
U.S. 397 (1997), similarly, this Court held that when 
“a plaintiff claims that the municipality has not 
directly inflicted an injury, but nonetheless has 
caused an employee to do so, rigorous standards of 
culpability and causation must be applied to ensure 
that the municipality is not held liable solely for the 
actions of its employee.” Id. at 405. Thus a plaintiff 
suing a municipality must “demonstrate a direct 
causal link between the municipal action and the 
deprivation of federal rights.” Id. at 404. 

 The Ninth Circuit’s opinion is contrary to Rizzo, 
City of Canton, and Bryan County because it applies a 
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remarkably lax standard of causation. Starr can no 
more show an “affirmative link” between supervisor 
behavior and the constitutional wrong he suffered 
than could the plaintiffs in Rizzo. Nor can he show 
the close relationship between Baca’s actions and the 
particular assault to which he was subjected, as City 
of Canton and Bryan County analogously require. 

 As Judge O’Scannlain noted in his dissent from 
denial of en banc review, “[T]he panel resists the 
notion that Starr must adequately plead a nexus 
between Baca’s alleged deliberate indifference and 
Starr’s injury. Instead, it infers deliberate indiffer-
ence from violent episodes that do not have a com-
mon, concrete cause that a high-level administrator 
could readily remedy.” (App. 98.) Starr’s complaint 
alleged prior incidents in the jail caused principally 
by lax supervision. Yet his own assault, he claims, 
was caused, as Judge O’Scannlain put it, “by a group 
of sadistic corrections officers who intentionally 
helped several inmates stab Starr twenty-three times 
and then, unsatisfied, joined in the assault them-
selves. Thus, even if Sheriff Baca had solved the 
alleged problems of lax supervision and inmate 
misclassification, it is difficult to see how that would 
have stopped this assault.” (App. 98.) 

 The Ninth Circuit should have directly measured 
the causal link between what Baca knew, how he 
responded, and how any actions he took or failed to 
take could have promoted or prevented Starr’s injury. 
Instead, the court took a shortcut that effectively 
dispensed with causation. It relied heavily on the fact 
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that a “sheriff is required by statute to take charge of 
and keep the county jail and the prisoners in it, and 
is answerable for the prisoner’s safekeeping.” (App. 
12 (quoting Redman v. County of San Diego, 942 F.2d 
1435, 1446 (9th Cir. 1991)).) Because of this responsi-
bility, the panel held, Starr’s complaint adequately 
stated “a claim for supervisory liability for deliberate 
indifference.” (App. 12.) 

 The Ninth Circuit broke new ground by holding 
that the existence of prior unconstitutional acts by 
subordinate officials in a jail can create liability on 
the part of a sheriff or other high-level supervisor for 
any future, unrelated constitutional violations that 
other subordinate officials may commit. Precisely 
because it did not require a rigorous or even plausible 
causal link between a supervisor’s actions and a 
constitutional injury, the Ninth Circuit has evaded 
Iqbal’s requirement that supervisors are only liable 
for their own wrongdoing. It has, indeed, created a 
“road map for circumventing the rule against vicari-
ous liability in constitutional litigation” and imposed 
“respondeat superior in any jurisdiction which has a 
history of prior prison problems, no matter how un-
related those problems are to the plaintiff ’s injuries.” 
(App. 99 (O’Scannlain, J., dissenting from denial of 
rehearing en banc).) 

 This Court’s review is essential because the Ninth 
Circuit’s decision circumvents this Court’s cases lim-
iting supervisory and vicarious liability. 
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C. The Ninth Circuit’s Expansive View 
Of Supervisor Liability Conflicts With 
The Law Of Other Circuits. 

 No other circuit has taken the Ninth Circuit’s 
view that the existence of past constitutional viola-
tions, unrelated to the type of constitutional injury 
the plaintiff has suffered, is sufficient to subject a 
high-ranking supervisor to § 1983 liability. 

 In fact, even before Iqbal, one circuit – relying on 
Rizzo and the fact that vicarious liability is unavaila-
ble under § 1983 – came to precisely the opposite 
conclusion. In International Action Center v. United 
States, 365 F.3d 20 (D.C. Cir. 2004), the District of 
Columbia Circuit, in an opinion by then-Judge Rob-
erts, held that supervisory liability under § 1983 
requires a tight relationship between past constitu-
tional violations and the one the plaintiff later suf-
fered. The court rejected the district court’s notion 
that even constitutional misconduct that is “highly 
likely” to occur is enough to generate supervisor 
liability. Id. at 25. Rather, the court observed, the 
potential liability of a supervisor should be limited to 
the “particular past transgressions highly likely to 
continue in the absence of supervisory action.” Id. at 
26. This, the court emphasized, followed from Rizzo, 
which requires reading a supervisor’s knowledge of 
foreseeable constitutional harm at a narrow level of 
generality. Id. at 25-26. “In the absence of any such 
‘affirmative links,’ ” the court wrote, “the supervisors 
cannot be shown to have the requisite ‘direct respon-
sibility’ or to have given ‘their authorization or 
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approval of such misconduct,’ and the effort to hold 
them personally liable fades into respondeat superior 
or vicarious liability, clearly barred under Section 
1983.” Id. at 27 (emphasis added) (quoting Rizzo, 423 
U.S. at 371, 376; citing City of Canton, 489 U.S. at 
387 and Monell, 436 U.S. at 691) (additional citations 
omitted). 

 International Action Center contrasted the cir-
cumstances under which a supervisor could be held 
liable with those where liability would be unavaila-
ble. Under prior circuit case law, for example, a police 
chief would be liable if there had been a “ ‘past prac-
tice of retaliatory prosecutions’ ” in response to com-
plaints against the police, of which he “ ‘was or should 
have been aware,’ ” and yet he nonetheless “ ‘failed to 
supervise or instruct his officers in order to guard 
against further outbreaks of retaliation.’ ” Id. at 25 
(quoting Haynesworth v. Miller, 820 F.2d 1245, 1263 
(D.C. Cir. 1987)). On the other hand, liability “for 
general inaction” is not available precisely because, in 
keeping with the policies animating official immunity, 
“imposition of a duty of care to prevent all foreseeable 
misconduct by subordinates would thrust an exces-
sive burden on supervisors and hamper performance 
of official duties.” Id. at 28 (internal quotations 
omitted). As a result, “[a] supervisor who merely fails 
to detect and prevent a subordinate’s misconduct,” 
cannot “be liable for that misconduct.” Id. 

 Since Iqbal, the First, Third, and Seventh Cir-
cuits have shown an understanding of supervisor 
liability and causation similar to that of the District 
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of Columbia Circuit, and contrary to that of the Ninth 
Circuit. 

 In Maldonado v. Fontanes, 568 F.3d 263 (1st Cir. 
2009), the First Circuit noted that, despite its uncer-
tainty about how Iqbal affects its prior case law on 
supervisor liability, plaintiff had failed to meet even 
its “previous formulation of the standards for super-
visory liability.” Id. at 274 n.7. Under this standard, 
“supervisory liability lies only where an affirmative 
link between the behavior of a subordinate and the 
action or inaction of his supervisor exists such that 
the supervisor’s conduct led inexorably to the consti-
tutional violation.” Id. at 275 (internal quotation 
marks and citations omitted). Moreover, “supervisory 
liability under a theory of deliberate indifference will 
be found only if it would be manifest to any reasona-
ble official that his conduct was very likely to violate 
an individual’s constitutional rights.” Id. (internal 
quotation marks and citations omitted). The court 
then applied this standard to a substantive due 
process claim brought against a mayor who promul-
gated a policy calling for the removal of pets from 
public housing projects, which allegedly led to raids 
in which the pets were tortured and killed. Even 
though the mayor was present at one of the raids, the 
court concluded that the “affirmative link” needed to 
connect the mayor to his subordinates’ constitutional 
violation was missing, even under a deliberate indif-
ference standard, because his pet policy did not 
specify the manner in which pets were to be removed 
from the housing complexes. Id. 
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 Like the First Circuit, the Third Circuit has 
found it unnecessary to answer “the question of 
whether Iqbal eliminated – or at least narrowed the 
scope of – supervisory liability” because its existing 
standard is sufficiently stringent to obviate the need. 
Argueta v. U.S. Immigration & Customs Enforcement, 
643 F.3d 60, 70 (3d Cir. 2011); see also Santiago v. 
Warminster Twp., 629 F.3d 121, 130 n.8 (3d Cir. 
2010). It has, however, emphasized that “[p]articu-
larly after Iqbal, the connection between the supervi-
sor’s directions and the constitutional deprivation 
must be sufficient to demonstrate a plausible nexus 
or affirmative link between the [directions] and the 
specific deprivation of constitutional rights at issue.” 
Santiago, 629 F.3d at 130 (internal quotation marks 
omitted, brackets in original). 

 In a case much like Starr, where victims of 
allegedly unlawful Immigration and Customs’ En-
forcement raids sought to hold high-ranking super-
visors liable, the Third Circuit rejected the idea that 
the existence of a number of prior incidents involving 
different agents could give rise to supervisory liabil-
ity. The “typical ‘notice’ case,” the court wrote, “seems 
to involve a prior incident or incidents of misconduct 
by a specific employee or group of employees, specific 
notice of such misconduct to their superiors, and then 
continued instances of misconduct by the same em-
ployee or employees.” Argueta, 643 F.3d at 74. The 
court consequently rejected the supervisory liability 
claim: the prior incidents were too diffuse and insuffi-
ciently related, nor was it clear in the pleadings what 
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the supervisors “should have done differently, whether 
with respect to specific training programs or other 
matters, that would have prevented the unconsti-
tutional conduct.” Id. at 75. 

 In the Seventh Circuit, unlike in the Ninth 
Circuit, an Eight Amendment claim for failure to 
provide protection requires a showing of “deliberate 
indifference by prison officials to a prisoner’s welfare” 
that “effectively condones the attack by allowing it to 
happen.” Santiago v. Walls, 599 F.3d 749, 756 (7th 
Cir. 2010) (internal quotation marks omitted). Conse-
quently, the Seventh Circuit requires the plaintiff “to 
allege facts sufficient to show that the defendants had 
actual knowledge of an impending harm easily pre-
ventable, so that a conscious, culpable refusal to pre-
vent the harm can be inferred form the defendant’s 
failure to prevent it.” Id. 

 While the Seventh Circuit has also acknowledged 
that “[t]he landscape” of supervisory claims “after 
Iqbal remains murky,” because “the Court’s reasoning 
in [Iqbal] has raised questions about whether a 
stricter standard of personal liability for supervisors 
applies in deliberate indifference suits,” it has thus 
far not found it necessary to clarify that question 
because it already requires “some causal connection 
or affirmative link between the action complained 
about and the official sued.” Arnett v. Webster, 658 
F.3d 742, 757 (7th Cir. 2011). As the Seventh Circuit 
currently construes supervisory liability law, “mere 
knowledge and acquiescence is not sufficient to 
impose such liability”; rather supervisor liability is 
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only available against “an individual for wrongs he 
personally directed or authorized his subordinates to 
inflict.” Id. (internal quotation and citation omitted). 
This strict standard for imposing liability is irrecon-
cilable with the lax approach adopted by the Ninth 
Circuit here. It is essential that this Court grant 
review to resolve the conflicting standards for impos-
ing liability on public officials for performing super-
visory duties. 

 
D. There Is Confusion In The Circuits Con-

cerning How Iqbal Applies To Claims 
Against Supervisors. 

 Several Courts of Appeals have expressed uncer-
tainty concerning the extent to which Iqbal changes 
the liability of supervisors under Bivens and § 1983. 
See, e.g., Maldonado v. Fontanes, 568 F.3d 263, 274 
n.7 (1st Cir. 2009); Bayer v. Monroe Cnty. Children & 
Youth Servs., 577 F.3d 186, 190 n.5 (3d Cir. 2009); 
Santiago v. Warminster Twp., 629 F.3d 121, 130 n.8 
(3d Cir. 2010); Arnett v. Webster, 658 F.3d 742, 757 
(7th Cir. 2011) (“The landscape of [supervisory] claims 
after Iqbal remains murky.”); Parrish v. Ball, 594 
F.3d 993, 1001 n.1 (8th Cir. 2010); Dodds v. Richard-
son, 614 F.3d 1185, 1194 (10th Cir. 2010). See also 
Aguilar v. Immigration & Customs Enforcement, 2011 
U.S. Dist. LEXIS 84271, *32-36 (S.D.N.Y. 2011) 
(noting debate among district courts in Second Cir-
cuit over the continuing vitality of Second Circuit’s 
pre-Iqbal, five-factor test for supervisor liability 
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established in Colon v. Coughlin, 58 F.3d 865 (2d Cir. 
1995)). 

 In Dodds v. Richardson, 614 F.3d 1185 (10th Cir. 
2010), Judge Tymkovich concurred specially to com-
ment on the confusion in the law of supervisory 
liability that existed prior to Iqbal, and to note the 
fresh uncertainty that Iqbal has added to it. Id. at 
1208. Judge Tymkovich agreed with the majority’s 
holding because he thought the case before the court 
was an easy one: The plaintiff alleged and had evi-
dence that the sheriff “deliberately implemented an 
unconstitutional bail policy that violated his clearly 
established rights as a pretrial detainee and thereby 
caused him injury.” Id. at 1213. That said, “[t]he 
Supreme Court,” he wrote, “has yet to speak with 
much clarity on the theories of causation that could 
demonstrate a supervisory official’s liability for the 
constitutional violations carried out by a subordinate” 
and “muddied further these already cloudy waters” in 
Iqbal. Id. at 1209. 

 Judge Tymkovich started from the premise that a 
supervisor’s liability under § 1983 is “still only appro-
priate where the plaintiff can prove that the supervi-
sor caused the violation.” Id. at 1210. He then argued 
that while the state of mind and causation require-
ments in Iqbal are clear in intentional discrimination 
cases, “Iqbal unfortunately did not provide a unified 
theory for the variety of supervisory liability cases we 
face” and, more specifically, “does not address consti-
tutional violations that are based on a state of mind 
other than specific intent – for instance, a procedural 
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due process violation, or an Eighth Amendment vio-
lation based on an official’s deliberate indifference.” 
Id. at 1210. Yet determining when a supervisor “can 
be fairly said to have caused the violation,” in Judge 
Tymkovich’s view, is “tricky, to say the least.” Id. at 
1211. 

 Supervisors, particularly high profile officials re-
sponsible for administering large and complex public 
agencies, are necessarily tempting and frequent 
targets of suits by those who believe they have been 
injured by rank and file employees of such agencies. 
If there is any area in which the rules for pleading a 
valid claim should not be “tricky,” it is the all too 
ubiquitous attempt to hail a supervisor into court – 
with the attendant burdens of discovery – to answer 
for injuries allegedly caused by miscreant employees. 
Because evaluating the legal sufficiency of such 
claims at the pleading stage is an essential gate-
keeping function of courts in their day-to-day opera-
tions, it is crucial that the Court grant review to 
provide clear guidelines. 

   



31 

II. REVIEW IS WARRANTED BECAUSE THE 
NINTH CIRCUIT ADOPTED PLEADING 
STANDARDS INCONSISTENT WITH 
ASHCROFT V. IQBAL, CREATING A CON-
FLICT WITH THE THIRD CIRCUIT. 

A. In Iqbal, This Court Held That A 
Complaint, Stripped Of Its Conclusory 
Allegations, Must Allege Facts That 
Make A Claim Plausible Rather Than 
Merely Possible, In Light Of Likely 
Alternative Explanations Of The Facts 
Alleged. 

 Rule 8 requires a plaintiff to “show[ ]  that the 
pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2); 
Iqbal, 129 S. Ct. at 1950. Because rule 8 “does not 
unlock the doors of discovery for a plaintiff armed 
with nothing more than conclusions,” such a showing 
requires “well-pleaded facts” that “permit the court to 
infer more than the mere possibility of misconduct.” 
Iqbal, 129 S. Ct. at 1950. Thus, “only a complaint that 
states a plausible claim for relief survives a motion to 
dismiss.” Id. 

 A court presented with a motion to dismiss must, 
under Iqbal, follow a two-step process. First, the 
court should identify and disregard allegations that, 
“because they are no more than conclusions, are not 
entitled to the assumption of truth.” Id. Second, 
factual allegations, accepted as true, should be evalu-
ated for “whether they plausibly give rise to an enti-
tlement to relief.” Id. Evaluating plausibility, in turn, 
is “a context-specific task that requires the reviewing 
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court to draw on its judicial experience and common 
sense.” Id. A complaint is not plausible if the facts 
alleged are “merely consistent with a defendant’s 
liability,” particularly when there is a lawful, “more 
likely” or “obvious alternative explanation” for the 
facts plaintiff alleges. Id. at 1949, 1951 (internal 
quotation marks omitted). 

 
B. The Ninth Circuit’s Opinion Miscon-

strues Iqbal By Failing To Properly 
Credit Likely Alternative Explana-
tions And Misapplies Iqbal By Requir-
ing Only A Showing of Possible, 
Rather Than Plausible, Constitutional 
Wrongdoing. 

 Contrary to the Ninth Circuit’s opinion in this 
case, Starr does not come close to satisfying Iqbal’s 
pleading requirements. Plausibility is the rub. The 
factual allegations the complaint presents, much like 
the allegations in Iqbal itself, do not plausibly point 
to an entitlement to relief. They “do not permit the 
court to infer more than the mere possibility” that 
Baca was deliberately indifferent under Farmer v. 
Brennan, 511 U.S. 825 (1994). Iqbal, 129 S. Ct. at 
1950. 

 Starr’s complaint alleges numerous prior prob-
lems in the jail that have nothing to do with him, the 
guards who assaulted him, or even a general problem 
of guards frequently participating in assaults on 
inmates. As a result, Starr’s factual allegations 
suggest a lawful, likely alternative explanation for 
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why Baca was unable to prevent Starr’s injury – that 
for all the problems in the jail, Baca did not know 
that Starr faced the threat of assault from these (or 
any other) malicious guards. That the Ninth Circuit 
concluded otherwise – applying, in lieu of the actual 
Iqbal plausibility standard, what Judge O’Scannlain 
called “Iqbal Lite” – underscores the difficulties lower 
courts are having in properly construing and imple-
menting Iqbal. (App. 92.) 

 Indeed, the Ninth Circuit panel majority ex-
pressed outright confusion about how to make sense 
of Iqbal in light of earlier cases interpreting rule 8. 
The majority believed there to be a “difference in the 
application of Rule 8(a)” between the more stringent 
Iqbal, Bell Atlantic Corp. v. Twombly, 550 U.S. 544 
(2007), and Dura Pharmaceuticals, Inc. v. Broudo, 
544 U.S. 336 (2005) on the one hand, and the more 
relaxed Swierkiewicz v. Sorema N.A., 534 U.S. 506 
(2002) and Erickson v. Pardus, 551 U.S. 89 (2007) on 
the other. (App. 30.) Finding this “juxtaposition” to be 
“perplexing,” and noting that the standard set in 
Iqbal and the other two similar cases was “without 
benefit of statute,” the Ninth Circuit thought it 
“difficult to know in cases that come before us whether 
we should apply the more lenient or the more de-
manding standard.” (App. 23, 30.) Given this con-
fusion, this Court’s review is essential to clarify how 
these two potentially competing lines of cases inter-
act, and to define more precisely the appropriate 
pleading standard under rule 8. 
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 Perhaps because of its doubts about Iqbal’s 
viability, the Ninth Circuit misconstrued and mis-
applied Iqbal, weakening and even inverting its 
plausibility test. To the Ninth Circuit, “[p]laintiff ’s 
complaint may be dismissed only when defendant’s 
plausible alternative explanation is so convincing 
that plaintiff ’s explanation is implausible.” (App. 32-
33.) But Iqbal says something quite different: “Where 
a complaint pleads facts that are merely consistent 
with a defendant’s liability, it stops short of the line 
between possibility and plausibility of entitlement to 
relief.” Iqbal, 129 S. Ct. at 1949 (internal quotation 
marks omitted). Iqbal does not require the defendant 
to show that his own alternative explanation of the 
facts is dispositive. Iqbal, rather, requires the plain-
tiff to show that there is “more than a sheer possibil-
ity that a defendant has acted unlawfully.” Iqbal, 129 
S. Ct. at 1949; see also Bell Atlantic Corp. v. Twombly, 
550 U.S. 544, 570 (2007) (“Because the plaintiffs have 
not nudged their claims across the line from con-
ceivable to plausible, their complaint must be dis-
missed.”). 

 In this case, there is no more than a “sheer 
possibility” that Baca was deliberately indifferent to 
Starr’s plight – i.e., that he was “aware of facts from 
which the inference could be drawn that a substantial 
risk of serious harm exists,” and that he “dr[e]w the 
inference.” Farmer v. Brennan, 511 U.S. 825, 837 
(1994). The complaint alleges nothing specific enough 
to nudge his claim from conceivable to plausible. 
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 The Ninth Circuit panel majority sets out Starr’s 
allegations about what Baca knew or should have 
known at considerable length in its opinion. (App. 14-
20.) But the sheer volume of allegations is anything 
but dispositive. When the conclusory and overly-general 
allegations are put aside, plaintiff ’s complaint ap-
pears remarkably thin indeed. 

 Many of the key allegations in the complaint are 
conclusions devoid of facts. These allegations, con-
tained in paragraphs 32 (App. 20-21), state that Baca 
knew or reasonably could have known of: 

• “his subordinates’ ongoing constitutional 
violations. . . .”; 

• “failure to provide reasonable security at 
the jail”; 

• “failure to prevent inmate on inmate 
violence”; 

• “failure to monitor inmates”; 

• “lax or no supervision by his subordinate 
supervisors”; 

• “use of excessive force on inmates”; 

• “failure to investigate incidents . . . 
involving inmate on inmate violence”; 

• “failure to protect, failure to implement 
indicated policies and procedures re-
garding, including but not limited to[,] 
the use of inmates as trustees”; and 
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• failure “to act to prevent his subordi-
nates[’] ongoing unconstitutional con-
duct.” 

They also contend that Baca “acquiesced, condoned, 
or ratified a custom, practice or policy of ongoing 
misconduct by his subordinate deputies and supervi-
sors” and that Baca “became aware, or should have 
become aware, and should have taken corrective 
actions to prevent repeated incidents or derelictions 
of duty by his subordinates.” (App. 21 (Compl. ¶¶ 32, 
35).) 

 “[L]abels and conclusions” such as these “will not 
do.” Iqbal, 129 S. Ct. at 1949. These allegations are 
“not entitled to the assumption of truth” because “they 
are no more than conclusions” that simply track the 
elements of Starr’s claim. Iqbal, 129 S. Ct. at 1950. 
“[F]urther factual enhancement” is required. Id. at 
1949. 

 Yet even the factual allegations in the complaint, 
for their part – though they stretch from paragraphs 
36 to 52 (see App. 14-20) – do nothing to make Starr’s 
claim plausible within the meaning of Iqbal. Critically, 
they are too general; the ten incidents of violence in 
the jail that they allege over nearly four years, as 
well as the problems identified in the reports pre-
sented to Baca, are almost entirely unrelated. They 
show that there are problems in the jails that need 
improvement, to be sure. But they do not drill down 
to a level of detail sufficient to have given Baca notice 
that Starr was at risk of an assault by jail officers. 
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 Indeed, none of the incidents or reports contained 
in the allegations has anything to do with Starr or 
with the guards who allegedly facilitated and partici-
pated in his attack. Nor do they show that Baca had 
any notice, that he subsequently ignored, that the 
guards who ultimately attacked Starr had or were 
inclined to commit acts of violence against inmates. 
Compare Farmer v. Brennan, 511 U.S. at 848-49 (on 
facts of case, deliberate indifference exists only if the 
warden knew there was a high probability that peti-
tioner, a transsexual, would not be safe if transferred 
to a high-security prison with a history of sexual 
assault); Erickson v. Pardus, 551 U.S. 89 (2007) (per 
curiam) (specific allegation that a prison doctor took 
away a particular prisoner’s Hepatitis C medication 
and refused to provide any treatment states a claim 
for deliberate indifference). 

 Nor do the allegations in the complaint even 
make it seem likely that attacks on prisoners by 
guards were endemic in the jail. The complaint’s 
factual allegations say little about violence that 
guards themselves fomented. Of the ten prior violent 
incidents described in the complaint, eight involve 
attacks on inmates by other inmates, with no sugges-
tion that guards caused or participated in the attacks. 
Rather, each of these incidents stemmed from, ac-
cording to the complaint, “lax discipline,” failure “to 
provide reasonable security,” or “failure to supervise.” 
(App. 15-20 (Compl. ¶¶ 40-47, 52).) Three of the 
incidents, the complaint says, were also attributable 
to errors in classifying inmates. (App. 16-20 (Compl. 
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¶¶ 44, 46, 52).) Just one prior incident, four years 
before Starr’s attack, involved an attack by a guard 
on an inmate. (App. 15 (Compl. ¶ 39).) 

 What Starr’s factual allegations do instead is 
paint a general picture of a very large urban jail 
system periodically punctuated with incidents of 
violence attributable to numerous factors not easy to 
control. As Judge O’Scannlain put it in his dissent 
from denial of rehearing en banc, the “obvious alter-
native explanation” to which the complaint’s factual 
allegations give rise is that “it is virtually impossible 
for an administrator in charge of 20,000 inmates – 
many of whom are violent – to ensure that they never 
assault each other.” (App. 96; see also App. 37 (Trott, 
J., dissenting) (“The layers of administration and 
management between what happens in a jail are 
many and they are complex. To infer that specific 
incidents which occur in a jail are necessarily known 
by the Sheriff is to engage in fallacious logic.”). Tell-
ingly, nowhere in the complaint do plaintiffs suggest 
what Baca should have done differently to alleviate 
the risk to Starr of assault facilitated by jail guards. 
In short, in Judge O’Scannlain’s words, “Starr’s 
complaint amounts to nothing more than a general 
indictment of the” Los Angeles County Sheriff ’s 
Department. (App. 96.) 

 Because the Ninth Circuit’s opinion misconceives 
Iqbal’s plausibility standard so significantly, this 
Court’s review is necessary both to clarify Iqbal’s 
scope and to protect Iqbal’s plausibility standard from 
being undermined on a wholesale basis. 



39 

C. The Ninth Circuit’s Understanding Of 
Iqbal’s Pleading Standards In Civil 
Rights Cases Conflicts With That Of 
The Third Circuit And Thus Adds To 
The Confusion Concerning Application 
Of Iqbal. 

 The Ninth Circuit’s understanding of what Iqbal 
requires in § 1983 cases and Bivens actions conflicts 
with that of the Third Circuit. 

 In Argueta v. U.S. Immigration & Customs 
Enforcement, 643 F.3d 60 (3d Cir. 2011), a supervisor 
liability case discussed supra, the Third Circuit 
considered an “extensive and carefully drafted plead-
ing, which certainly contained a number of troubling 
allegations especially with respect to alleged uncon-
stitutional behavior on the part of lower-ranking ICE 
agents.” Id. at 74. Plaintiff had alleged that the high 
ranking Homeland Security and Immigration and 
Customs Enforcement (ICE) officials violated the 
Fourth Amendment in ordering a series of raids of 
immigrant homes in New Jersey, as part of a nation-
wide enforcement sweep. 

 While Argueta is a Fourth Amendment rather 
than an Eighth Amendment deliberate indifference 
case, the complaint’s allegations are nonetheless 
remarkably similar to those present here – yet the 
Third Circuit found them patently insufficient to 
state a claim for liability against the defendant 
supervisors. The Third Circuit found that the com-
plaint failed Iqbal’s plausibility test. It rejected as 
conclusory, and thus not entitled to the presumption 
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of truthfulness, the complaint’s broad allegations that 
the agency suffered from a “culture of lawlessness.” 
Id. at 74. It also found the complaint’s specific factual 
allegations “fatally flawed in one way or another,” 
chiefly in its generalized use of prior incidents of 
misconduct. Id. As the court observed, rather than 
pointing to “a prior incident or incidents of miscon-
duct by a specific employee or group of employees, 
specific notice of such misconduct to their superiors, 
and then continued instances of misconduct by the 
same employee or employees,” plaintiffs instead 
highlighted “misconduct by totally different subordi-
nates.” Id. Indeed, the alleged misconduct occurred 
“over a period of years” and involved agency opera-
tions other than the one that led to plaintiffs’ rights 
being violated. Id. at 75. Because the allegations in 
the complaint were too diffuse and unconnected to the 
particular agents who committed the wrongdoing at 
issue in the case, the Third Circuit held that 
“[p]laintiffs did not plausibly allege that [defendant 
supervisors] had legally sufficient notice of the under-
lying constitutional conduct of their subordinates.” 
Id. 

 These are precisely the sort of generalized allega-
tions of misconduct that the Ninth Circuit found 
sufficient to state a plausible claim against Sheriff 
Baca here. There is plainly a conflict between the 
Third and Ninth Circuits as to whether a complaint 
against a high ranking supervisory official meets 
Iqbal’s plausibility standard when it alleges a number 
of prior incidents involving unrelated subordinate 
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wrongdoing. It is essential that the Court resolve this 
conflict and set forth clear guidelines concerning 
what a plaintiff must allege to state a plausible claim 
against a supervisor for a subordinate’s actions. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, petitioner submits that 
the petition for writ of certiorari should be granted. 
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