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I INTEREST OF AMICI CURIAE! o

Glenn W. Alexander, Joseph S. Cage, Jf,
Todd S. Clemons, Billy J. Guin, Jr., Julian Murray,
Ross Owen, Harry Rosenberg, Richard Simmons,
Jason Waltman, and Donald’ W. Washington (the
“Amici’) are former federal and state prosecutors in
Louisiana with, collectively, more than 380 years| of
legal practlce and over 100 years of experience
prosecutmg cases among them. From these decades
of experlence the undersigned Amics are conscious of
the competmg pressures that line-prosecutors and
their supfaersors face in the discharge of their
professmngl and legal obligations to the courts and
the State, as well as their parallel obligation to
protect. the constitutional rights of the accused.
Likewise, Amici know first-hand that these
competing‘ pressures often make it difficult for
prosecutors to simultaneously honor all of these
obhgatlons without compromise. As such, Amici
know the importance *of cooperation and good
communication between a law enforcement agency
and the corresponding prosecutor’s office, especially
as it relatés to the extent and quality of the evidence
in a cr1m1qa1 investigation.

Pet1t10ner John Floyd’s application for post-
conviction relief and the ensuing writ of certiorari to
this Court include a claim that the State of
Loulslana[vmlated Brady v. Maryland by choosing

; E
|

1 The partles in this case have consented to the filing of this
one brief. [Copies of the consent letters are being filed
herewith. = 4inici certify that this brief was written by
under31gned counsel, and that no counsel for a party
authored any portion of this brief or made any monetary
contribution to its preparation or submission.
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the evidentiary hearing reveal a systemic issue that,
respectfully, should be addressed by the Court.

II. Prosecutors—Not the Police—Should Make
the Decision as to Full Disclosure of Evidence
in Criminal Cases.

A The -P:Irosecutor has a Unique Role in
Criminal Proceedings and Specifically
in Disclosure of Evidence.

1 A prosecutor’s role in the adversarial system
| is unlike the role of any other lawyer engaged in :
‘ litigation. This is because the prosecutor, as a public |
| servant, must protect not just the State’s interest in
'~ convicting the guilty. The prosecutor also must ]
- protect the interest of the criminal justice system
‘and the community in the efficient and fair
- administration of justice. Uniquely for a party to the i

- adversarial process, the prosecutor is charged with |

safeguarding_ the basic rights of an accused to a fair ‘

trial and the constitutional protections afforded to !
~every accused. = The prosecutor’s legal and

professional obligations cannot be satisfied when a

.law enforcement agent decides to short-circuit the .

‘judicial system. : il
| The American |Bar Association has adopted |

Model Standards for the conduct and obligations of

prosecutors. These Standards provide, in pertinent

part, as follows: . !




|
B T ——

. Standard 3-1.2 The Function of the
i Pirosecutor

(a) The office of prosecutor is charged
with responsibility for prosecutions in
| - it;s fjurisdiction. | |

(b) The prosecutor is an administrator
. of ]ustlce an advocate, and an officer of
|| the court; the prosecutor must exercise
| sound discretion in the performance of
! l hls or her functions. '

| (c) iThe duty of the prosecutor is to seek
E;|ust1ce not merely to convict.

The comments to these standards explain why
prosecutors are held to these standards:
The prosecutor plays a critical role in »
‘the criminal justice system. All serious .
.criminal cases require the participation
of .three entities: a judge (and jury),
~ counsel for the prosecution, and counsel
for the accused. Absent any one of
these entities (and barring a valid
~ waiver of counsel), the court is |
" incomplete. In short, a “court” must be
Vlewed as a structure with three legs, o
reﬁlulrlng the support of all three.

Aéllkhough the prosecutor operates
Wilthin the adversary system, it is
fundamental that the prosecutor’s

obhgatlon is to protect the innocent as

il |
|

L
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well as to convict the guilty, to guard
the rights of the accused as well as to
enforce the rights of the public. Thus,
the prosecutor has sometimes been
described as a “minister of justice” or as
occupying a quasi-judicial position.

The prbsé\cutor may also  be
characterized as an administrator of
Justice, since the prosecutor acts as a
decision maker on a broad policy level
and pres1des over a wide range of cases
as director of public prosecutions.

American Bar As‘soc1at1on ABA Standards for
Criminal Justice: }rrosecutwn Function and Defense
Function 4 (3d ed. 1993) (hereinafter “ABA
Standards”). The recognition of this role is not new.
In 1935, the United States Supreme Court
pronounced what had long been accepted as the
responsibility of thq prosecutor:

The Unitedf States attorney is the
representative not of an ordinary party
to a controversy, but of a sovereignty
whose obhgatlon to govern impartially
is as compelhng as its obligation to
govern at ' alL and whose interest,
therefore, in' a criminal prosecution is
not that it shall win a case, but that
justice shall be done. As such, he isin a
peculiar and very definite sense the
servant of the law, the twofold aim of
which is that|guilt shall not escape nor
Innocence suffl'er.
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Association, Na?,‘iona] Prosecution Standards 9 (24
ed. 1991) (herein;after “NDAA Standards”).

discovery responsibility of prosecutors, reiterating
that the prosecutor has a responsibility to provide
exculpatory evidence to the defense. ABA
Standards, supra iat 18 (Standard 3-3.11); NDAA
Standards, supra at 90, 163-65 (Standards 25.4, 52,
53). The commentary to ABA Standard 3-3.11
explains that th’e: prosecutor’s duty to disclose
exculpatory evident{:e is directly related to his or her
function as a minist%er of justice:

A prosecutor %has the responsibility of a
minister of jl‘llstice and not simply that
of an adyocgte. This responsibility
carries with it specific obligations to see
that the accused is accorded procedural
justice and that guilt ig decided upon
the basis of sufficient evidence,
including consideration of exculpatory
evidence known to the prosecution.

- ABA Standards, supra at 82. The NDAA Standards
discuss the same basis for the disclosure obligation:
the achievement of a just result and not merely a
conviction in each criminal case. NDAA Standards,
Supra at 91, 165.

o
B.  The Prosecutors in this Cage Would
Have Discharged Their Obligation,

The record establishes that each of the
prosecutors involved in this case was cognizant of his
or her responsibility to provide exculpatory evidence

1

l
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prosecutors have deemed to be both exculpatory and
subject to Brad);f disclosure.
| i
C. Police Must Not Prevent Prosecutors
from Fulfilling the State’s
Constitutional Obligation to the
Defgx}dant.

: i : .
In this case, the print Comparison results were
located in the police files and not in the District
Attorney’s files. - tated simply, the record suggests

are not qualified to make the call as to whether the
District Attorney  should be  furnished with
exculpatory information. This Court’s decision in

. Kyles v. Whitley piaces the responsibility on the
' prosecutor to seek out exculpatory information in the
files of a law enforcbment agency. The prosecutor,

bound by the ethical obligations of his profession and
by his constitutional;obhgations to the defendant, is
the actor trusted to make the decision regarding the
requirement of disclosing evidence to the accused.
Kyles makes clear that the police are not qualified,
nor should they be p'ei‘mitted, to make this judgment
call: “[Alny argument, for excusing a prosecutor from

disclosing what he d(?es not happen to know about
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Prosecutors, however, cannot do more
to convict the guilty or free the innocent
without adequate funding. Many
prosecutors’  offices require their
attorneys - to handle enormous
workloads that make it a daily struggle
for them - to provide competent
representation of the People. This daily
struggle toé handle each day’s crises
makes it hard for prosecutors to ensure
that law | enforcement agencies,
laboratories, and  other experts
understand itheir obligation to inform
prosecutors t about exculpatory or
mitigating eYidence.

American Bar Association, Achieving  Justice:
Freeing the Innocent, Con victing the Guilty. Report
of the ABA Criminal Justice Section’s Ad Hoc
Innocence Committee to Ensure the Integrity of the
Criminal Process xxvii (2006) (hereinafter “ABA
Report”). :
Therefore, while Kyles places the legal
responsibility on' the prosecutor to ferret out
exculpatory information from the police files, for
practical reasons, it is essential for the judiciary to
encourage law enforcement to recognize this burden
by ensuring that a prosecutor does not have to chase
down material as plainly exculpatory as exclusionary
fingerprint results. This Court in Kyles partially
addressed this very issue:

[Nlo one! doubts that  police

investigators sometimes fail to inform a

prosecutor of all they know. But

{
|
|
I
[
|
|
|







throughout the State of Louisiana and in every other i
state to demand procedures and training in their l
offices that will direct law enforcement agents to = | !
assist prosecutors in discharging their constitutional | |
obligations. It will signal to law enforcement agents ; |
that they do not have unfettered discretion in
resolving Brady issues — without the attendant
consequences. = This will result in fair and legal f
judicial proceedings. The 2006 ABA Report makes ; ’ :
this recommendationi ?

In light of the prosecutor's ongoing
obligation ;to provide all defendants f
with fair Etrials, prosecutors should |
establish guidelines and procedures for ‘
turning Brady evidence over to the ‘!;‘f
defense and for receiving that '

information: from its partners and
agents, including police departments
and laboratories. This Resolution is
consistent with (1) ABA Prosecution
Function Sta:mdard 3-2.7, which calls on
the prosecutor to provide legal advice
and training to the police concerning ‘l
police duties and functions, (2) .
Prosecution ! Function Standard 3-4,
which calls ion the prosecutor to take
reasonable care to ensure that :
investigators  working  at  their | N
discretion or under their authority are “‘
adequately trained on the issuance of

arrest and search warrants, and (3) |
Discovery Standard 11-4.3(b), which

calls on the prosecutor to make 1
reasonable | efforts to ensure that |

i :
| | i
.
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'\ "Guidance for Prosecu
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for prosecutors. First, it covers where to look for
discoverable information, explaining in detail the
extent of those who are considered a part of the
prosecution team for purposes of the prosecutor’s
constitutional obligation. Second, it explains very

¢ The manual now.stgtes, in pertinent part, as follows:
|
Step 1 | Gathering  and Reviewing
Discoverable Information
A. Where to look—The Prosecution Team

Department p?licy states:

It is th‘le obligation of federal
prosecuto'r[s, in preparing for trial, to
seek all exculpatory and
impeachment information from all
members of the prosecution team.
Members of the prosecution team
include,fedjeral, state, and local law
enforcement officers and other
government officials participating in
the investigation and prosecution of
the criminal case against the
defendant, |
USAM 9-5.001. This search duty also extends
to information |prosecutors are required to
disclose under |Federal Rules of Criminal
Procedure 16 and 26.2 and the Jencks Act.

In most cases, “the prosecution team” will
include the agents and law enforcement
officers Within-the relevant district working
on the case.

N

ors Regarding Discovery,”

i

supra at 165,

1
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emphasizes that the prosecutor must not delegate
the decision as to whether information must be
disclosed. The manual now provides, in pertinent
part, as follows:

Step 2: Conducting the Review

Having gathered the information
described above, prosecutors must
ensure that the material is reviewed to
identify discoverable information. It
would be preferable if prosecutors could
review the information themselves in
every case, but such review is not
always feasible or necessary. The
prosecutor is jﬂtimately responsible for
compliance with discovery obligations.
Accordingly, 'the prosecutor should
develop a 'Il)rocess for review of
pertinent information to ensure that
discoverable 'i:nformation is identified.
Because  the responsibility for
compliance with discovery obligations
rests with ‘ the  prosecutor, the
prosecutor’s decision about how to
conduct this review is controlling. This
process may involve agents, paralegals,
agency couns;el, and computerized
searches. Although prosecutors may
delegate the lprocess and set forth
criteria  for I;identifying potentially
discoverable i;nformation, prosecutors
should not delegate the disclosure
determination itself
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27 |

that such guidance is sorely needed and that this
Court’s voice should be heard.

I . + i
| il |
| H i H

Respectfully submitted,

- HARRY ROSENBERG ~
- Counsel of Record
- BRYAN EDWARD BOWDLER
.| PHELPS DUNBAR LLP
1365 Canal Street, Suite 2000
New Orleans, Louisiana 70130
- (504) 566-1311
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