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QUESTION PRESENTED FOR REVIEW 

 

 The Supreme Court of Missouri found that the 

State did not disclose one piece of exculpatory 

evidence.  Brady v. Maryland, 373 U.S. 83 (1963).  

Additionally, during the years after trial, the 

offender continued to develop defense evidence that 

had not been within the State’s control at the time of 

trial—exculpatory statements from two co-

defendants, a recantation from a State’s witness, and 

a witness challenging the testimony of another 

State’s witness.  But in resolving the disclosure 

claim, the Supreme Court of Missouri took a 

summation of the nondisclosed evidence along with 

the four pieces of post-trial evidence and concluded 

that its confidence in the verdict was undermined.   

 

 Accordingly, the case presents the following 

question: 

 

 When the State failed to disclose exculpatory 

evidence, can a court find that the defendant’s due 

process rights were violated at the time of trial 

because of that omission when the basis for 

concluding that the omission caused prejudice 

included not just the evidence not disclosed, but also 

other evidence that did not even come into existence 

until after trial? 
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PARTIES TO THE PROCEEDING 

 

 Respondent Reginald Griffin is a prisoner in 

state custody pursuant to his conviction for capital 

murder for which he received a sentence of life 

without probation or parole for 50 years.  He was the 

petitioner in the habeas corpus proceeding in the 

Supreme Court of Missouri.   

 

 Petitioner, Larry Denney is the Warden of the 

Crossroads Correctional Center, Missouri, where 

Respondent Griffin is confined.   
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OPINIONS BELOW 

 

 The August 2, 2011 decision of the Supreme 

Court of Missouri from which petitioner seeks 

review, is reported at 347 S.W.3d 73 (Mo. banc 2011) 

and is published in the Appendix–hereinafter App. 1.  

The DeKalb County Circuit Court’s decision is 

unreported but is published in the App. 16.  The 

order by the Missouri Court of Appeals is also 

unreported but is published in the App. 20.   

 

JURISDICTION 

 

 The Supreme Court of Missouri issued its 

decision on August 2, 2011 (App. 1).  The court 

denied rehearing on October 4, 2011 (App. 114).  

Petitioner invokes this court’s jurisdiction under 28 

U.S.C. §1257(a) (2000).  The court below had 

jurisdiction under Missouri Supreme Court Rule 91 

and §532.010, et seq. RSMo. 2000. 

 

CONSTITUTIONAL AND STATUTORY 

PROVISIONS INVOLVED 

 

Constitution of the United States, Amendment XIV, 

Section 1: 

 

[Nor] shall any State deprive any 

person of life, liberty or property, 

without due process of law . . . . 
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STATEMENT OF THE CASE 

 

 Respondent Reginald Griffin was convicted of a 

murder he committed over twenty-eight years ago.  

After the state courts reviewed and upheld his 

conviction and prison sentence (App. 20-87), the 

federal courts also reviewed and upheld his 

conviction and sentence (App. 88-111).  28 U.S.C. 

§2254.  Respondent then filed a petition for writ of 

state habeas corpus in the DeKalb County Circuit 

Court (App. 15).   After a hearing, the court found 

respondent’s exculpatory witnesses were not credible 

and denied relief (App. 15, 16-17).  The Missouri 

Court of Appeals also denied state habeas relief (App. 

19).  On a divided vote, the Supreme Court of 

Missouri found respondent’s federal due process 

rights were violated from the state’s failure to 

disclose information (App. 1).   

 

1.  The Murder and Trial 

 

 Respondent, his co-defendants, Doyle Franks 

and Arbary Jackson, and the victim, James Bausley, 

were all inmates at the Moberly Training Center for 

Men (T.Tr. 443, 446-48).  On July 11, 1983, Bausley 

told another inmate, Wyvonne Mozee, that he had 

lent his television set to an inmate nicknamed “Bo” 

who had sold it to respondent for $50 and a gold 

chain (T.Tr. 657).  Bausley asked Mozee to look for 

the television (T.Tr. 658). 

 

 On the morning of July 12, Bausley told Mozee 

he had made a deal for the return of the television 

with respondent for $10 in “green money” and the 

rest in prison “commissary” (T.Tr. 659).  That 

afternoon, Bausley met with Mozee in the prison gym 

and the two went to the inmates’ cells, including 
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respondent’s, to look for the television (T.Tr. 659).  

After looking in respondent’s cell, they ran into 

respondent and Franks (T.Tr. 662).  Respondent 

stated that the deal had changed with respondent 

wanting an additional $50 because he had also given 

a gold chain for the television (T.Tr. 663-64).  Franks 

asked Mozee what he had to do with this and warned 

him to stay out of it (T.Tr. 664).  Mozee advised 

Bausley to report this to the prison Captain’s Shack, 

and Bausley headed in that direction (T.Tr. 665).   

 

 When Mozee returned to the prison gym, he 

saw respondent, Franks, Jackson, and another 

inmate looking around (T.Tr. 666).  After being told 

by another inmate that somebody was going to get 

“stuck” outside, Mozee went to investigate (T.Tr. 

668).  When he went outside, he saw the four 

standing around Bausley and arguing (T.Tr. 669).  

When Bausley turned to leave, Jackson grabbed him, 

respondent produced a knife, and respondent stabbed 

Bausley in the chest (T.Tr. 672-73).1  Another inmate, 

Paul Curtis, saw respondent strike Bausley in the 

lower back when Bausley tried to leave (T.Tr. 484).  

When Bausley spun around, Curtis saw Franks and 

Jackson grab Bausley and saw respondent stab 

Bausley in the chest (T.Tr. 485-86).  The knife was 

thrown into the air, and the group ran around the 

corner of the gym (T.Tr. 487).   

 

 At the scene, Bausley was not conscious and 

exhibited no signs of life (T.Tr. 561-62, 575-77, 587).  

The chest wound was 5-1/2 to 6 inches long, 

                                              
1The jury heard Mozee’s preliminary hearing testimony 

because he was deceased at the time of trial.  While Mozee 

clearly testified to appellant’s participation in the murder (T.Tr. 

655-56, 670-72), he was equivocal as to the identity of the 

codefendants. 
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penetrating the depth of the chest cavity and piercing 

the heart and right lung (T.Tr. 542-45).  He died from 

this knife wound (T.Tr. 548).  There was also a cut to 

his left thigh, in the form of a “Y” (T.Tr. 543).   

 

 Prison investigators found the homemade 

knife twenty feet from the gym (T.Tr. 588-89).  It was 

approximately thirteen inches long, ¾ inch wide, and 

had a yellow cloth around the handle (T.Tr. 589).  

The knife could have caused the victim’s wounds, and 

it tested positive for human blood (T.Tr. 546).   

 

 Investigators recovered the television in 

inmate Michael Washington’s cell which was 

approximately thirty feet from respondent’s cell 

(T.Tr. 623-24, 627-29).  Mozee identified respondent, 

Franks, and Jackson in a photo array, stating that 

respondent had killed Bausley with the knife (T.Tr. 

714).  Paul Curtis, the other eyewitness, also 

identified the three men (T.Tr. 498-99). 

 

 Respondent did not testify at trial, but called a 

number of inmates in an attempt to impeach the 

credibility of the inmate witnesses who testified for 

the state (T.Tr. 723-26, 791, 870), to demonstrate 

that Mozee and Curtis could not have witnessed the 

murder (T.Tr. 736-44, 765-69), and to present a 

purported alibi for respondent (T.Tr. 797-811).  The 

jury found respondent guilty of capital murder (T.Tr. 

927).   

 

2.  Post-Conviction Proceedings and Appeals 

 

 After sentencing, respondent filed a post-

conviction relief motion under Missouri Supreme 

Court Rule 29.15.  Following an evidentiary hearing, 

the court denied post-conviction relief (App. 20).  The 
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Rule 29.15 trial court found the exculpatory 

testimony from co-defendants Jackson and Franks 

was not credible (App. 33, 37).  The court also found 

that trial counsel was relieved that co-defendant 

Franks did not testify for the state against 

respondent at the jury trial (App. 32).   

 

 Respondent pursued a consolidated appeal 

with the Supreme Court of Missouri.  That court 

affirmed respondent’s conviction, but reversed the 

capital sentence and remanded for a new penalty 

phase due to evidentiary error.  Finally, the court 

affirmed the denial of post-conviction relief.  State v. 

Griffin, 848 S.W.2d 464 (Mo. banc 1993).  On 

remand, the trial court imposed a sentence of life 

without probation or parole for 50 years (App. 3).  

After resentencing, respondent filed a second post-

conviction motion that was denied on procedural 

grounds (App. 78, 80).   

 

 After further denial of relief by way of state 

habeas (App. 84, 86, 87), respondent filed a petition 

for writ of federal habeas corpus (App. 88).  28 U.S.C. 

§2254.  Among the claims, respondent alleged that 

the state violated his due process rights by failing to 

disclose that another inmate at the prison was 

caught with a sharpened screwdriver at the same 

time and institution as the murder (App. 89, 93).  

The federal court denied habeas relief for many 

reasons, including that respondent did not show he 

was prejudiced by that failure to disclose (App. 96-

98).  The federal court of appeals affirmed by denying 

a certificate of appealability (App. 111).  28 U.S.C. 

§2253 
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3.  The current case:  State Habeas Proceeding 

 

 The current litigation began when respondent 

filed a petition for writ of  state habeas corpus in the 

DeKalb County Circuit Court.  Respondent repeated 

that his due process rights were violated when the 

state suppressed information that another inmate 

was caught with a sharpened screwdriver at the 

same time and institution as the murder.   After an 

evidentiary hearing, the state habeas court denied 

relief, finding that respondent failed to show 

prejudice from the lack of disclosure.  The court also 

found that the witnesses respondent produced were 

not credible:  Jackson (App. 16), Franks (App. 17), 

Garrett (App. 17), and Curtis (App. 16).  The 

Missouri Court of Appeals summarily denied relief 

(App. 19).   

 

 Respondent pursued his petition with the 

Supreme Court of Missouri (App. 1).  The court below 

concluded that respondent’s due process rights were 

violated because five post-trial events undermined 

the court’s confidence in the verdict (App. 8).  Only 

one of the events was discovery of suppressed 

evidence and the other four were discovery of 

evidence not in the state’s possession or control 

before trial (App. 8).  The dissent concluded that 

information about an inmate possessing a weapon 

that was not the murder weapon was not subject to 

mandatory disclosure (App. 11).  Another inmate’s 

possession of a sharpened screwdriver, not a cutting 

knife that was the weapon that killed the victim, 

would not make it less likely that respondent was a 

person responsible for the murder (App. 12-14). 
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ARGUMENT 

 

 THE COURT SHOULD REVIEW THE 

JUDGMENT OF THE SUPREME COURT OF 

MISSOURI BECAUSE 1) THE DECISION 

DIRECTLY CONFLICTS WITH THIS COURT’S 

POST-BRADY DECISIONS; 2) THE RULE 

ARTICULATED BY THE COURT BELOW IS 

UNWORKABLE; AND 3) THE DECISION 

CONFLICTS WITH DECISIONS OF OTHER HIGH 

COURTS. 

 

Overview 

 

 The court below erroneously ordered a new 

trial decades after the original conviction because the 

government did not disclose material evidence before 

trial.  Brady v. Maryland, 373 U.S. 83 (1963).  The 

court’s determination that respondent was 

prejudiced from the failure to disclose directly 

conflicts with this Court’s precedents after Brady 

and conflicts with other appellate court decisions.  

But not only does the decision of the court below 

conflict with decisions of federal court of appeals, it 

answers an important federal question that conflicts 

with the relevant decision of the Court.  Supreme 

Court Rule 10(b), (c).  Because of the important of 

that question in shaping the government’s pre-trial 

responsibility to disclose evidence to a criminal 

defendant, the petition should be granted, and the 

conflict resolved.   

 

 The judgment of the court below is grounded 

in prejudice not from the undisclosed evidence alone, 

but from prejudice derived from the undisclosed 

evidence, plus information that was unknown to the 

state at the time of trial.  Courts routinely decide 
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whether Brady prejudice exists by looking at the 

effect the undisclosed evidence would have had at 

trial without consideration of evidence that simply 

did not exist at the time of trial.  To allow the 

government or a criminal defendant to affect a later 

court’s determination of whether a trial is fair or 

unfair by finding new information unrelated to the 

Brady claim is a radical change in the law.  

 

 If the court below has inaccurately described 

prejudice, then this Court should make that clear so 

that criminal defendants do not challenge the 

fairness of their trial in a futile manner.  And if the 

court below has accurately described prejudice, then 

the Court should inform the government of such so 

that the government, too, can defend judgments 

against challenges of unfairness by presenting new 

additional inculpatory information. 

  

The Court Below Created and Applied an 

Expanded Prejudice Standard 

 

 Respondent asserted that his due process 

rights were violated by the state’s failure to disclose 

exculpatory information–another inmate at the 

institution possessed a sharpened screwdriver at the 

time of the murder.  The court below correctly 

identified the three elements to a claim under Brady 

v. Maryland, 373 U.S. 83 (1963):  1) the evidence 

must be favorable; 2) the state suppressed the 

evidence; and 3) the defendant was prejudiced (App. 

6).  The sharpened screwdriver possessed by the 

other inmate was not the murder weapon (App. 6).  

Nor was it found with an inmate with a connection to 

this case (App. 6-7).  Accordingly, there was no 

prejudice from the omission of the screwdriver from 
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the prosecution’s disclosure.  This properly concluded 

the analysis of the dissent (App. 12-14).   

 

 The majority on the Missouri Supreme Court 

did not find prejudice from the screwdriver 

information standing alone.  Rather, it found there 

were “at least five substantial post-trial 

developments that raised serious doubts regarding 

the factual accuracy of Griffin’s conviction” (App. 8).  

But the other four of those five “substantial post-trial 

developments” were unrelated to the 

Brady/screwdriver claim.  Those four developments 

were: 

 

 1.  After trial, co-defendant Franks confessed 

to the murder without respondent’s involvement 

(App. 9).  This testimony came into existence during 

the 1989 Rule 29.15 proceeding for state post-

conviction relief (App. 33, 37).   

 

 2.  After trial, co-defendant Jackson testified 

that Griffin was not involved with the murder (App. 

33-37).  This testimony first appeared at the 1989 

Rule 29.15 post-conviction proceeding and was 

repeated during the 2007 state habeas hearing (App. 

16). 

 

 3.  After trial, Paul Curtis recanted his trial 

testimony during the 2007 state habeas hearing 

(App. 16).   

 

 4.  After trial, Michael Garrett testified during 

the 2007 state habeas hearing that he and Mozee 

were in the law library when Bausley was stabbed, 

so Mozee did not witness the stabbing (App. 17).  

 



 10

 None of these four was “suppressed” evidence 

in a Brady sense.  Indeed, respondent’s trial attorney 

testified during the state post-conviction proceeding 

that she was glad that co-defendant Franks did not 

testify at respondent’s trial because the testimony, at 

that time, was inculpatory (App. 32, 33, 37).  And the 

DeKalb County Circuit Court found the three 

witnesses and the recantation were not credible after 

an evidentiary hearing (App. 16-17).2 

 

 What the majority did, then, was to expand 

the concept of prejudice under Brady, allowing a 

defendant (and then, perhaps, the state in response) 

to evaluate prejudice based not on the Brady 

violation itself, but on the combination of the 

evidence not timely disclosed with evidence that did 

not even exist at the time of trial.   

 

This Court has Consistently Held that the 

Prejudice from the Failure to Disclose is 

Dependant Only the Undisclosed Information 

 

 This Court examines periodically cases where 

the defendant accuses the government of failure to 

disclose material exculpatory information.  See 

Brady v. Maryland, 373 U.S. 83 (1963).  The inquiry 

focuses on the prejudice to the defendant from the 

suppressed evidence–prejudice that is logically 

connected to the possible use of that evidence at 

trial.   

 

                                              
2To his credit, respondent did not assert that these four 

pieces of evidence demonstrated Brady prejudice but only that 

they lifted the procedural bar to review of an otherwise 

defaulted Brady claim (App. 143-51).  Clay v. Dormire, 37 

S.W.3d 214, 217 (Mo. banc 2000).    



 11

 The Court described the materiality standard 

of a Brady claim in United States v. Bagley, 473 U.S. 

667 (1985).  In Bagley, the Court held that the 

government’s failure to disclose evidence is 

reversible error if the evidence is “material.”  

Quoting United States v. Agurs, 427 U.S. 97, 104 

(1976), the Court noted that the materiality 

requirement “is a concern that the suppressed 

evidence might have affected the outcome of the 

trial.”  Id. (emphasis added).  In Bagley, the Court 

also noted that the materiality question in Brady 

focused on the evidence suppressed.  United States v. 

Bagley, 473 U.S. 667 at 674-75.   

 

 In Bagley, the Court focused only on the 

evidence that was suppressed, not other evidence.  

Id. at 675.  One of the rationales for the materiality 

standard selected was to avoid “an impossible burden 

on the prosecutor” and to preserve “the interest in 

the finality of judgments.”  Id. at 675 n.7.  The 

majority and the concurrence in Bagley applied the 

then–new but now-familiar standard of prejudice 

from Strickland v. Washington, 466 U.S. 668 (1984), 

to determine if there was a reasonable probability 

that the outcome of the trial would have been 

different.  Id. at 684.   

 

 Since Bagley, the Court has revisited Brady 

issues and focused on prejudice resulting from the 

suppression of evidence, not prejudice from evidence 

that was not suppressed.  For example, in Kyles v. 

Whitley, 514 U.S. 419 (1995), the Court’s analysis of 

materiality under the Bagley standard focused only 

on “the suppressed evidence.”  Id. at 433-34.  While 

respondent may accuse the Court of diluting this 

standard by focusing on whether the defendant 

“received a fair trial, understood as a trial resulting 
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in a verdict worthy of confidence,” id. at 434, the 

Court described this situation as when “the 

government’s evidentiary suppression ‘undermines 

confidence in the outcome of the trial.’”  Id. at 434 

quoting United States v. Bagley, 473 U.S. at 678. 

 

 Undoubtedly, the Court in Kyles stated that 

the determination of materiality requires review of 

the cumulative effect of the evidence.  Id. at 437.  

But the Kyles Court also made clear that the review 

is a review of the cumulative effect of the suppressed 

evidence.  “The fourth and final aspect of Bagley 

materiality to be stressed here is its definition in 

terms of suppressed evidence considered collectively, 

not item by item.”  Id. at 436 (emphasis added).  

Later in the Kyles opinion, the Court speaks of “the 

cumulative effect of suppression.”  Id. at 437 

(emphasis added).   

 

 In its prejudice analysis, the Kyles Court 

expressly rejected consideration of information 

developed after trial.  The majority opinion criticized 

the dissent because it considered information 

developed long after trial–a fact finding made during 

the post-conviction proceeding and a later conviction 

of the witness.  514 U.S. at 449 n.19.   

 

 The Court had addressed the topic of Brady 

evidence in contrast to “newly discovered evidence” 

nineteen years before Kyles in United States v. 

Agurs, 427 U.S. 97 (1976).  In Agurs, the Court 

stated that suppressed evidence should be examined 

under the Brady prejudice test instead of the 

heightened prejudice standard for “newly discovered 

evidence.”  Id. at 111.  Similarly, “newly discovered 

evidence” or evidence “discovered from a neutral 

source” should be analyzed under a heightened 
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standard because the State was not responsible for 

its suppression.  See id. at 11.  There is no language 

in Agurs—nor in Kyles–that enables respondent to 

argue that newly discovered evidence could be 

reviewed under the easier Brady standard.  But that 

is exactly what the court below in this case did. 

 

 This Court’s post-Kyles Brady decisions do not 

suggest a breach in the line that bars consideration 

of post-trial evidence.  Thus, in Strickler v. Greene, 

527 U.S. 263, 290 (1999), the Court also focused 

solely on prejudice arising from the suppressed 

evidence.  And since Strickler, the Court’s 

articulation of the prejudice component of the Brady 

test remains the same.  See Banks v. Dretke, 540 

U.S. 668, 698-99 (2004); Youngblood v. West 

Virginia, 547 U.S. 867, 869 (2006); Cone v. Bell, 556 

U.S. 449, 129 S.Ct. 1769, 1783 (2009); Skinner v. 

Switzer, 131 S.Ct. 1289, 1300 (2011); see id. at 1299-

1300 (distinguishing Brady evidence from new 

evidence produced by DNA testing).3 

 

 Given the Court’s history since Bagley of 

focusing on the prejudice arising only from the 

suppressed evidence, it is clear that the decision 

from the court below directly conflicts with the 

decisions of this Court.  This conflict warrants review 

and reversal.  Supreme Court Rule 10(c).   

 

Additionally, Sound Policy Supports this 

Court’s Determination that Brady Prejudice 

Should be  Calculated Only from Evidence 

                                              
3In a case reviewing whether a defendant’s trial rights 

were violated by a conviction without sufficient evidence of 

guilt, Jackson v. Virginia, 443 U.S. 307, 318 (1979), the Court 

refused to consider information developed after trial.  McDaniel 

v. Brown, 130 S.Ct. 665, 672 (2010).   
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Suppressed During or Before Trial 

 

 The federal constitution is not violated every 

time the government fails to disclose or chooses not 

to disclose evidence that might prove helpful to the 

defense.  United States v. Bagley, 473 U.S. at 675.  In 

Kyles, the court noted this principle and recognized 

the corresponding responsibility placed on the 

government to disclose information known to the 

prosecutor or “others acting on the government’s 

behalf in the case, including the police.”  514 U.S. at 

437.  The prosecutor must be able to determine at 

the time of trial that a piece of evidence is evidence 

that should be disclosed under Brady. 

 

 But the court below failed to explain how the 

state failed in its putative constitutional 

responsibility to disclose a weapon that was not the 

murder weapon and had no connection, beyond 

contemporary existence at the same prison, to the 

defendant or the crime.  The constitutional duty did 

not become apparent even to the majority on the 

court below until 2007 when four pieces of 

information became known (confession by co-

defendant, confession by co-defendant, recantation 

and new witness).  Was the state to have 

precognitive powers to anticipate the discovery two 

decades in the future?  To make the finding of 

prejudice, it took a confluence of those four pieces of 

new information plus information that another 

inmate possessed a weapon that was not the murder 

weapon.   

 

 The court below does not articulate how the 

prosecutor was to analyze the constitutional burden 

by looking ahead to the two co-defendant statements 

in 1989, the recantation in 2007 and the new witness 
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in 2007 in order to calculate the responsibility to 

disclose in 1987.  Yet, phrased another way, it was 

impossible for the prosecutor to understand this 

burden that only came into existence in 2007.  

Accordingly, the Court should accept review of this 

case because the rule by the court below created not 

only conflicts with the decisions of the Court, but 

also with a rationale of the rule articulated in Kyles:  

the need for a practical approach that can be timely 

applied by police and prosecutors, based on actual 

knowledge rather than speculation.     

 

Other Courts Reject “New Evidence” in Their 

Prejudice Analysis 

 

 A few courts have discussed claims, like the 

one accepted here by the Missouri Supreme Court, 

that diverge from this Court’s standard analysis in 

Brady and subsequent cases.  Those courts that have 

analyzed such claims have consistently rejected the 

request to consider “new evidence” as part of the 

prejudice analysis.  For example, in Brooks v. Bobby, 

2011 WL 5519795 (6th Cir. 2011) (unpublished), the 

offender sought to bolster his Brady claim by 

providing an affidavit from one of the three judges 

who sat on the panel that convicted and sentenced 

the offender.  The court rejected that information as 

part of a Brady claim, and noted that it may have 

some legitimate value in a clemency application.   

 

 A similar issue also arose in Apanovitch v. 

Bobby, 648 F.3d 434 (6th Cir. 2011).  In Apanovitch, 

the state argued that the offender had not shown 

materiality of undisclosed serology evidence because 

post-trial DNA testing of the serology kits showed 

offender’s DNA tying him to the murder.  The Sixth 

Circuit rejected the state’s argument that it should 
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consider the new evidence from DNA testing in 

determining whether the suppressed evidence was 

material.   

 

The results of a DNA test performed 

two decades after the trial has 

concluded shed no light on the 

question of whether there is a 

probability that the jury in 1984 would 

have reached a different result had the 

Brady evidence not been withheld by 

the prosecution.  New, non-Brady 

evidence is enlightening as to whether 

a petitioner is–seen as of now–actually 

innocent.  However, it is not 

enlightening as to the probability that 

a petitioner would have–at trial–been 

acquitted based on the evidence that 

was presented to the jury and on the 

evidence that was withheld from the 

defense, which is the Brady inquiry.   

 

Id. at 437 (emphasis in original).  In contrast to the 

court below, this decision states that the 

determination of whether there is prejudice should 

not be based on new non-Brady evidence such as 

newly developed DNA results.   

 

 Similarly, in Burton v. Dormire, 295 F.3d 839 

(8th Cir. 2002), the court assumed the offender was 

actually innocent under the procedural default 

gateway provided by Schlup v. Delo, 513 U.S. 298 

(1995).  Even though the court found the Schlup 

argument “compelling,” 295 F.3d at 846, the court 

denied relief on the Brady claim because the non-

disclosure of evidence alone was not prejudicial.  Id. 

at 847.   
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 If the analysis in Apanovitch and Burton is 

erroneous and if the decision of the court below is 

accurate, then the Court should accept review of this 

case so that all can be aware of what would then be 

an approved deviation from Kyles.  If the government 

can defeat a Brady claim by demonstrating new 

inculpatory evidence or if the government can defeat 

a claim of ineffective assistance of counsel (which is 

also measured by the Strickland prejudice standard) 

by showing new inculpatory evidence, then that 

policy should be expressed by this Court so that the 

government can use this defense to Brady and 

Strickland claims.   

 But of course, allowing consideration of new 

non-Brady evidence from the defense or from the 

government is the antithesis of finality.  Allowing 

consideration of new non-Brady evidence in 

determining prejudice truly would make the criminal 

trial the “tryout on the road” for what will later be a 

post-conviction or habeas hearing.  See Wainwright v. 

Sykes, 433 U.S. 72, 89 (1977).  Thus, petitioner does 

not seek the Court’s adoption of such a rule.  

Petitioner only seeks faithful application of Brady 

prejudice analysis by the court below.  But if the 

court below did it correctly, then ratification of that 

outcome by this Court becomes critically important 

for both the defense and the government.   
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The Cause Should be Remanded for 

 Further Review 

 

 Four of the five bases for the finding of Brady 

prejudice are improper.  The sole piece of information 

that is proper for consideration is the possession by 

another offender at the correctional facility of a 

sharpened screwdriver at the time of the murder.  Of 

course, the sharpened screwdriver was not the actual 

murder weapon (App. 6-7).  That fact was highlighted 

by the dissent from the court below (App. 12-14).  The 

type of fatal wound the victim suffered is inconsistent 

with the type caused by a sharpened screwdriver.  

The type of weapon that could cause such an injury 

was the homemade knife found twenty feet from the 

scene of the murder (App. 12-14).  Whether 

respondent suffered Brady prejudice from the single 

piece of suppressed evidence is most properly for the 

court below to consider on remand.   
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CONCLUSION 

 

For the foregoing reasons, the petition for 

certiorari should be granted. 
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