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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF Case No. 1:11-cv-01629-ABJ

MANUFACTURERS, et al.,
Judge Amy Berman Jackson

Plaintiffs,

NATIONAL LABOR RELATIONS

)
)
)
)
)
v. )
)
)
BOARD, et al., )
)

Defendants. )

)

MOTION OF CERTAIN CO-PLAINTIFFS FOR LEAVE TO
SUPPLEMENT THEIR COMPLAINTS AND
OBJECTION TO SUBSTITUTION OF DEFENDANTS
In response to recent events, and pursuant to F.R.Civ.P. 15, Co-Plaintiffs
Coalition for a Democratic Workplace (“CDW”), National Right to Work Legal Defense
and Education Foundation, Inc. (“NRTW”), National Federation of Independent Business
(“NFIB”), Southeast Sealing, Inc. and Racquetball Centers, Inc. move for leave to
supplement and/or further amend their Complaints (Docket #11 in the currently
consolidated case and Docket #1 in Case No. 11-cv-1683 filed prior to consolidation)."
The grounds for the Motion are that very significant events have transpired since the
filing of the Complaints in this case, particularly within the last ten days, that create a

new and substantial ground for enjoining the Defendants’ challenged Rule, as set forth in

the attached Supplemental Complaints.

! Counsel for Defendants has been consulted prior to the filing of this Motion pursuant to Local Rule 7 and has
stated that Defendants will be objecting to the Motion. Co-Plaintiff National Association of Manufacturers does not
oppose this Motion.
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More specifically, the Defendant National Labor Relations Board has lost its
authority to implement and enforce the challenged Rule due to the expiration of Member
Becker’s term and the President’s failure to appoint new Board members with the advice
and consent of the U.S. Senate, as required by Article II of the Constitution. The three
new purported appointees to the Board, who are identified in the Defendants’
supplemental brief as “successors” to the vacant seats on the Board, do not in fact hold
valid appointments to the agency. The President’s purported appointment of them on
January 4, 2012 was unconstitutional, null and void. As a result, there are at present only
two validly serving members of the Board, Chairman Pearce and Member Hayes. The
Supreme Court having declared that the Board lacks authority to act with only two
members, New Process Steel, L.P. v. NLRB, 130 S. Ct. 2635 (2010), Co-Plaintiffs are
entitled to an order from the Court declaring that the Board no longer has authority to
implement or enforce the Notice Rule on its scheduled effective date of April 30, 2012.
Reference is made to the attached Memorandum in support of the Motion and the

proposed Supplemental Complaints of the moving Co-Plaintiffs.
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Respectfully submitted,
(s/ Glen M. Taubman /s/ Maurice Baskin
Glenn M. Taubman, Esq. Maurice Baskin (D.C. Bar #248898)
(D.C. Bar No. 384079) /s/Lesley Pate Marlin

William L. Messenger, Esq.
c¢/o National Right to Work Legal
Defense and Education Foundation, Inc.
8001 Braddock Road, Suite 600
Springfield, VA 22160
Tel: (703) 321-8510
E-mails: gmt@nrtw.org

wlm@nrtw.org

Attorneys for National Right to Work
Legal Defense and Education
Foundation, Inc.

/s/ John N. Raudabaugh

John N. Raudabaugh, Esq.

(D.C. Bar No. 438943)

Nixon Peabody LLP

401 Ninth Street, NW, Suite 900 Washington,
D.C. 20004

Tel: (202) 585-8100
jraudabaugh@nixonpeabody.com
Attorney for National Federation of
Independent Business, Southeast Sealing,
Inc., and Racquetball Centers, Inc. d/b/a
Lehigh Valley Racquet & 24-7 Fitness
Clubs

Lesley Pate Marlin (D.C. Bar #435189)

Venable LLP

575 7th St.,, N.W.

Washington, D.C. 20004

Tel: 202-344-4823

Fax: 202-344-8300

E-mail: mbaskin@venable.com
Ipmarlin@venable.com

Attorneys for the Coalition for a Democratic
Workplace



