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QUESTIONS PRESENTED 

 
1. WHETHER A PUBLISHER HAS A FIRST 
AMENDMENT RIGHT TO COMMUNICATE WITH 
COUNTY JAIL INMATES THROUGH AN UNSO-
LICITED PUBLICATION. 

2. WHETHER A COUNTY JAIL MAY PROHIBIT 
THE DISTRIBUTION OF AN UNSOLICITED PRIVI-
LEGED PUBLICATION TARGETED SPECIFICALLY 
AT COUNTY JAIL INMATES. 
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CORPORATE DISCLOSURE STATEMENT 

 
Pursuant to Fed. R. Civ. P. 26.1 and 28, it is hereby 
affirmatively stated that respondent CRIME, JUS-
TICE & AMERICA, INC. is not a publically held 
corporation and there is no parent company that 
owns ten percent (10%) or more of its stock, or any of 
its stock at all. 
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INTRODUCTION 

 Petitioner fails to demonstrate any “compelling 
reason” for his Petition for a Writ of Certiorari to be 
granted. Quite simply, Petitioner fails to establish 
that the Ninth Circuit’s January 31, 2011 Opinion is 
in conflict with a decision by a state court of last 
resort, a decision of another United States Court of 
Appeals, or is in conflict with relevant decisions of the 
United States Supreme Court.1 Rather, Petitioner 
relies heavily, if not exclusively, upon his assessment 
that the Ninth Circuit’s Opinion consists of erroneous 
factual findings and a misapplication of a properly 
stated rule of law. 

 Petitioner’s anemic attempt to argue that the 
Ninth Circuit’s opinion conflicts with other circuit 
courts and Supreme Court decisions requires the 
manipulation of the case and the law. Petitioner 
argues that a publisher, as well as any other person 
or entity, does not have an independent First 
Amendment Right to communicate with jail inmates, 
but rather that this right is contingent upon an 
inmate’s specific prior request for the communication. 
Petitioner’s reasoning is wholly unsupported and 
violates important underpinnings of First Amend-
ment jurisprudence. Never has it been ruled that 
one’s First Amendment Right of expression is contin-
gent upon the specific request of another to receive 
the expression. 

 
 1 See Sup. Ct. R. 10.  
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 Petitioner argues that the Ninth Circuit errone-
ously applied the properly stated rule of Turner v. 
Safely, 482 U.S. 78 (1987), in determining whether a 
prison regulation prohibiting unsolicited publications 
lawfully and properly restricted Respondents’ First 
Amendment Right. Instead of acknowledging the 
clear case law stating Turner applies to all jail regu-
lations, Petitioner asserts that the Turner factors only 
apply to those jail regulations solely effecting in-
mates’ rights.  

 Petitioner asserts that the Ninth Circuit errone-
ously violated Shaw v. Murphy, 532 U.S. 223 (2001) 
by requiring a content-based analysis. However, 
Petitioner ignores that the Ninth Circuit merely 
referenced content to determine the intended audi-
ence of the publication in analyzing whether viable 
alternatives existed to reach such audience, a requi-
site factor under Turner. 

 Petitioner also asserts that the Ninth Circuit 
undermined Turner by applying proper summary 
judgment standards pursuant to federal procedure 
and Beard v. Banks, 548 U.S. 521 (2006), namely 
drawing all inferences in favor of the non-moving 
party, the publisher in this case, after affording 
proper deference to the views of prison authorities. 
Petitioner conveniently ignores the clear established 
fact that the Turner factors are themselves the defer-
ence that is to be afforded to jail authorities. Peti-
tioner is mistaken to assert that jail authorities have 
full unchecked decision-making powers. 
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 Petitioner cannot and does not present conflict 
between the Ninth Circuit’s Opinion and other circuit 
courts of appeals or Supreme Court decisions. Peti-
tioner has failed to meet his burden of establishing 
compelling reasons for this Court to grant the Peti-
tion. As such, the Petition should be denied. 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

A. Factual Background 

 1. Crime, Justice & America (CJA) is a quarterly 
forty (40) page publication, containing ninety percent 
(90%) substantive content, as opposed to most publi-
cations which include an average of fifty percent 
(50%) advertising. The four (4) remaining pages of the 
magazine contain advertisement geared toward the 
intended audience of the publication, specifically pre-
trial detainees.  

 First published in May 2002, Respondents’ publi-
cation is designed to provide recently arrested in-
mates, and anyone else who may be interested, with 
information about their legal rights and the legal 
process. The publication includes articles written by 
attorneys, reformed offenders, and professionals from 
the fields of law enforcement, probation, and depart-
ments of correction. These articles include informa-
tion on such topics as detailing and analyzing the 
legal process from arrest through conviction as well 
as the often confusing sentencing process. 



4 

 Since 2002, Respondent’s publication has had 
over one (1) million copies printed and distributed. 
The publication is currently distributed or authorized 
for distribution in correctional facilities in approxi-
mately sixty-five (65) counties throughout twelve (12) 
states, including California, Washington, Oregon, Ari-
zona, Maryland, Florida, Michigan, Kansas, Missouri, 
Ohio, and Illinois. Correctional facilities in thirty-two 
(32) of the largest California counties receive, or have 
agreed to receive, and distribute copies of the publica-
tion, including Los Angeles County and San Diego 
County. As of today’s date, the distribution of Respon-
dents’ publication in these facilities has been well-
received and without incident. 

 The meaning and depth of Crime, Justice & 
America is lauded by the intended readers as well 
as independent sources. Inmates who have received 
the publication have undertaken the effort to write 
letters to the publisher, applauding the publication 
as their sole access to the information, finding it to 
be both meaningful and pertinent to them as in-
mates facing criminal charges. Crime, Justice & 
America is described by Fortune Small Business as 
a “surprisingly professional-looking 40-page upstart 
quarterly with articles written by lawyers and other 
criminal-justice-system professionals and spotlight-
ing issues most glossies prefer to avoid.”2 Moreover, 

 
 2 Chris Stewart, Crime & Publishing: Can a former bail 
bondsman reinvent himself as a jailhouse media czar? (2007), 

(Continued on following page) 
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the publication is so well regarded that it was rec-
ommended by the Principal Librarian for the Califor-
nia Department of Corrections as an acceptable 
donation to the California Department of Corrections 
Law Library. 

 2. As a general matter, Respondents offer to dis-
tribute the publication in one of two manners: (1) di-
rect mailing to the inmates or (2) general distribution 
in common areas of the facility. In the case of direct 
mailings to inmates, Respondents address the publi-
cation to individual inmates and mail them through 
the U.S. Post Office on a weekly basis, at a ratio of 
one issue for every ten inmates. In order to mail the 
publication directly to inmates, Respondents obtain a 
detention facility’s full inmate roster list using a 
public records request. In the cases of general distri-
bution, which requires less resources than direct 
mailing, Respondents have negotiated with a majori-
ty of the correctional institutions to provide a weekly 
distribution of magazines at the same ratio of approx-
imately one issue for every ten inmates, to be distrib-
uted in small stacks in the common areas at the same 
time that most jails deliver their daily newspapers, or 
weekly and monthly magazines. These arrangements 
have been made to address the facilities’ desire to 
defer potential administrative costs of delivering 
direct mailings to inmates.  

 
http://money.cnn.com/magazines/fsb/fsb_archive/2007/06/01/1000 
51018/index.htm. 
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 3. In August 2004, Respondents contacted Peti-
tioner prior to sending any direct mailings to Butte 
County inmates in order to discuss the pending dis-
tributions. Petitioner was informed that Crime, 
Justice & America would be mailed directly to in-
mates on a weekly basis, at a rate of one per every 
ten inmates. Respondents also offered general distri-
bution of the publication should that option be pre-
ferred by Petitioner. In response, Petitioner informed 
Respondents that the jail mail policy forbids the dis-
tribution of any and all unsolicited commercial mail, 
regardless of content or postage rate. A month later, 
Petitioner issued a Departmental Order imposing the 
restriction.  

 Since Petitioner contends that Respondents’ 
publication is commercial, Petitioner refused to 
distribute the publication, unless it was specifically 
requested by inmates. In support of its new jail 
regulation, Petitioner cited jail security and jail 
resources as the penological interests the regulation 
was intended to protect. Specifically, Petitioner states 
that the unsolicited nature of Respondents’ publica-
tion, in and of itself, presents a security issue because 
inmates lack any connection to the mail, and that 
lack of connection increases the potential likelihood 
that the unsolicited mail, regardless of content, will 
be used in a nefarious act, such as starting fires, 
passing notes or contraband, covering windows, or 
clogging toilets. 

 Respondents challenged the rational relationship 
between the ban on Crime, Justice & America in 
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Butte County jail and the claimed legitimate 
penological interests. Most importantly, the nefarious 
acts feared by Petitioner would occur regardless of 
the presence of unsolicited mail, because an inmate 
prone to such acts would simply choose another piece 
of mail or paper to perform the act. It is simply be-
yond reason to conclude that the mere presence of 
unsolicited mail has any direct causal link to one of 
the nefarious acts proposed by Petitioner. Further-
more, just because a given publication is unsolicited 
does not mean that the inmate lacks a connection to 
the publication and/or that an inmate is more likely 
to use the unsolicited publication in a nefarious act. 
The contention that inmates prefer the use of a 
certain type of mail, unsolicited or otherwise, when 
engaging in a nefarious act is not supported, but 
rather contradicted, by the evidence presented. 
Petitioner presented no response to this challenge as 
no meaningful response exists. 

 Respondents also challenged Petitioner’s asser-
tion that distribution of Crime, Justice & America 
to ten percent (10%) of the inmate population would 
materially affect jail resources. Specifically, Respon-
dents established that with an average daily jail 
population of less than 600, the magazine would be 
distributed at a rate of less than sixty (60) per week, 
or an average of eight (8) per day. Petitioner also had 
no response to the challenge that an increase of eight 
(8) mailings per day would materially alter the distri-
bution of jail resources.  
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 Accordingly, Respondents filed the underlying 
law suit to determine whether the Butte County jail 
regulation prohibiting the distribution of an unsolic-
ited publication is constitutional under Turner. 

 
B. Procedural History 

 The trial court granted summary judgment in 
favor of Petitioner upon his motion, finding that 
(1) the regulation banning Crime, Justice & America 
was rationally related to jail security, (2) alternative 
avenues of communication existed for Respondents to 
reach their intended audience, (3) the effect of dis-
tributing eight (8) extra pieces of mail per day on 
average was an excessive impact on jail resources, 
and (4) the jail’s regulation prohibiting unsolicited 
publications was reasonable. Upon appeal to the 
Ninth Circuit Court of Appeals, the Ninth Circuit 
overturned the trial court. In its decision, the Ninth 
Circuit confirmed (1) that a publisher has an inde-
pendent First Amendment right to communicate with 
inmates, that is separate and distinct from an in-
mate’s First Amendment right to receive the commu-
nication, (2) the Turner test is the proper standard to 
apply when determining whether the regulatory ban 
on all unsolicited mail is constitutional, and (3) Re-
spondents provided sufficient challenge to prevail at 
the summary judgment stage, thus showing that 
there is a genuine issue for trial. 

--------------------------------- ♦ --------------------------------- 
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REASONS TO DENY CERTIORARI 

I. The Ninth Circuit’s Decision Acknowledg-
ing A Publisher’s First Amendment Right 
To Distribute Unsolicited Privileged Ma-
terial In County Jails Does Not Conflict 
With Either U.S. Supreme Court Decisions 
Or Other Circuit Courts Of Appeals. 

 Review is not warranted on the question of 
whether a publisher has a First Amendment right to 
distribute privileged unsolicited material in county 
jails because such a finding does not conflict with this 
Court or the other Courts of Appeals decisions, which 
actually confirms the Ninth Circuit’s Opinion. 

 1. In Procunier v. Martinez, 416 U.S. 396 
(1974), this Court addressed the First Amendment 
Rights of inmates and outsiders as separate rights. 
The Court explained that while the First Amendment 
interest of an outsider seeking to send written word 
to an inmate and that of an inmate seeking to corre-
spond with the outside are “inextricably enmeshed,” 
one was not dependent on the other, and it mattered 
not who initiated the interaction. Id. at 408-09. 
Specifically, the Court stated: 

Whatever the status of a prisoner’s claim to 
uncensored correspondence with an outsider, 
it is plain that the latter’s interest is ground-
ed in the First Amendment’s guarantee of 
freedom of speech. And this does not depend 
upon whether the non-prisoner correspondent 
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is the author or intended recipient of a par-
ticular letter, for the addressee as well as 
the sender of direct personal correspondence 
derives from the First and Fourteenth 
Amendments a protection against unjustified 
governmental interference with the intended 
communication. 

Id. at 408-09. Although this Court overruled Martinez 
in some respects in Thornburgh v. Abbot, 490 U.S. 
401 (1989), nothing in Thornburgh overrules or even 
suggests a change in the clear premise established in 
Martinez, that an outsider’s and an inmate’s First 
Amendment Rights are separate and distinct. In-
stead, Thornburgh reiterates this point. 

 In Thornburgh, this Court addressed a prison 
regulation that “generally permit[ted] an inmate to 
subscribe to, or to receive, a publication without prior 
approval, but authorize[d] the warden to reject a 
publication in certain circumstances,” most notably 
when the publication was deemed to be “detrimental 
to institutional security.” Thornburgh, 490 U.S. at 
404 (emphasis added). After “afford[ing] considerable 
deference to the determinations of prison administra-
tors who, in the interest of security, regulate the 
relations between prisoners and the outside world,” 
this Court held that “[i]n this case, there is no ques-
tion that publishers who wish to communicate with 
those who, through subscription, willingly seek their 
point of view have a legitimate First Amendment 
interest in access to prisoners.” Id. at 408 (emphasis 
added). Since the regulation itself did not prohibit 
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unsolicited publications, this Court limited its hold-
ing to subscribed publications. However nothing in 
Thornburgh precluded the Ninth Circuit and/or other 
circuit courts from continuing to acknowledge a pub-
lisher’s independent First Amendment right to com-
municate with a jail inmate, regardless of whether 
the communication is specifically sought out by that 
inmate. 

 For instance, in Prison Legal News v. Lehman, 
397 F.3d 692 (9th Cir. 2005), the Ninth Circuit cited 
Thornburgh when it found that “[p]ublishers have a 
First Amendment right to communicate with prison-
ers by mail,” and that “inmates have a First Amend-
ment right to receive this mail.” Prison Legal News, 
397 F.3d at 699 (holding that a prison’s “ban on non-
subscription bulk mail” was unconstitutional.). In 
Montcalm Pub. Corp. v. Beck, 80 F.3d 105 (4th 
Cir. 1996), cert. denied, 519 U.S. 928 (1996), the 
Fourth Circuit found that this Court “has clearly 
recognized a First Amendment interest in those who 
wish to communicate with prison inmates.” Mont-
calm Pub. Corp., 80 F.3d at 109. In Massey v. 
Wheeler, 221 F.3d 1030 (7th Cir. 2000) the Seventh 
Circuit found that “Thornburgh acknowledges sever-
al categories of First Amendment-based access to 
prisoners, including the rights of journalists, family 
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members and magazine publishers . . . to communi-
cate with inmates.” Massey, 221 F.3d at 1036.3  

 Here, Petitioner contends that the Ninth Circuit 
created a First Amendment “special right” for pub-
lishers to demand distribution of unsolicited publica-
tions in the county jail. However, the Ninth Circuit 
only reaffirmed what they “have repeatedly recog-
nized,” namely “that publishers and inmates have a 
First Amendment interest in communicating with 
each other” and that this “interest in distributing and 
receiving information does not depend on a recipient’s 
prior request for that information.” App. 9a. Thus, the 
issue in this case is not whether Respondents can 
demand distribution of their publication under the 
First Amendment but rather whether the jail regula-
tion restricting this Right by prohibiting the distribu-
tion of any and all unsolicited publications is 
constitutional.  

 
 3 See also Blout v. Rizzi, 400 U.S. 410, 416 (1971) (finding 
that “the use of the mails is almost as much a part of free speech 
as the right to use our tongues.”); Currier v. Potter, 379 F.3d 716, 
727 (9th Cir. 2004), cert. denied, Seattle Housing and Resource 
Effort v. Potter, 545 U.S. 1127 (2005) (affirming that the U.S. 
Supreme Court has acknowledged that the First Amendment 
protects not only “recipients of mail” but also “those who seek to 
send mail.”); Waterman v. Farmer, 183 F.3d 208, 213 (3d Cir. 
1999) (holding that “prisoners do not lose their constitutional 
rights when they become incarcerated, and free citizens do not 
lose their ability to exercise their own constitutional rights by 
reaching out to those on the inside.”). 
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 2. The Ninth Circuit’s stance that Respondents’ 
publication, as a whole, is privileged speech, rather 
than the equivalent of non-privileged junk mail4 or 
commercial speech, is squarely in line with this 
Court’s precedent. In Central Hudson Gas & Elec. 
Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557 
(1980), this Court defined “commercial speech” as 
“expression related solely to the economic interests of 
the speaker and its audience.” Central Hudson, 447 
U.S. at 561.5 More specifically, this Court held that 
speech may properly be characterized as commercial 

 
 4 Cf. Morrison v. Hall, 261 F.3d 896, 903 (9th Cir. 2001) 
(Referring to “catalogues and brochures” as “junk mail.”); Jones 
v. Salt Lake County, 503 F.3d 1147, 1155 (10th Cir. 2010) 
(referring to the jail policy that prohibits “[c]alendars, free 
samples, sweepstake type application forms and/or any other 
junk mail.”). 
 5 See also Bolger, 463 U.S. at 65 (holding that prior U.S. 
Supreme Court decisions “have recognized the ‘commonsense’ 
distinction between speech proposing a commercial transaction 
. . . and other varieties of speech.”); U.S. v. Phillip Morris USA 
Inc., 566 F.3d 1095, 1143 (D.C. Cir. 2009) (finding that “[i]n 
addition to information related to proposing a particular trans-
action, such as price, [commercial speech] can include material 
representations about the efficacy, safety, and quality of the 
advertiser’s product, and other information asserted for the 
purpose of persuading the public to purchase the product.”); 
Jerry Beeman and Pharmacy Services, Inc. v. Anthem Prescrip-
tion Management, LLC, 652 F.3d 1085, 1106 (9th Cir. 2011) 
(finding that when “summarizing federal commercial speech 
jurisprudence, the Supreme Court of California has noted that 
these cases generally involve ‘a speaker engaged in the sale or 
hire of products or services conveying a message to a person or 
persons likely to want, and be willing to pay for, that product or 
services[,]’ ”). 
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when (1) the speech is “admittedly advertising,”6(2) the 
speech references a specific product, and (3) the 
speaker has an economic motive for engaging in the 
speech. Bolger v. Youngs Drug Products Corp., 463 
U.S. 60, 66-67 (1983). An affirmative answer to all 
three questions provides “strong support” for the 
conclusion that the speech is commercial. In re Or-
thopedic Bone Screw Products Liability Litigation, 
193 F.3d 781, 793 (3d Cir. 1999). However, this Court 
found that the mere fact that a publication is “paid 
for publishing [an] advertisement is as immaterial . . . 
as is the fact that newspapers and books are sold.” 
New York Times Co. v. Sullivan, 376 U.S. 254, 266 
(1964). 

 Here, Petitioner consistently contends that Re-
spondents’ publication is the equivalent of commercial 
speech because it is (1) unsolicited and/or (2) includes 
advertisement(s) and, thus, does not enjoy the full 
protection of the First Amendment. Although the 
Ninth Circuit failed to directly address Petitioner’s 
contention in its opinion and refused to entertain the 
idea at oral argument, the determination of whether 
or not a given speech is commercial is ultimately a 

 
 6 See Merriam-Webster’s Dictionary, http://www.merriam- 
webster.com/dictionary/advertise (last visited December 13, 
2011) (defining “advertise” as “1: to make something known to : 
NOTIFY; 2 a : to make publicly and generally known <advertis-
ing their readiness to make concessions> b : to announce 
publicly especially by a printed notice or a broadcast c : to call 
public attention to especially by emphasizing desirable qualities 
so as to arouse a desire to buy or patronize : PROMOTE.”). 
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question of fact and, therefore, does not warrant 
review by this Court.  

 
II. The Ninth Circuit’s Application Of The 

Turner Factors To A County Jail’s Policy 
Prohibiting Any And All Unsolicited Publi-
cations Does Not Conflict With Either U.S. 
Supreme Court Decisions Or Other Cir-
cuit Courts Of Appeals.  

 Review is not warranted on the question of 
whether a publisher’s First Amendment right is 
subject to reasonable jail regulations because this 
Court has directly addressed this issue and there is 
no conflict among the Courts of Appeals. 

 1. In Pell v. Procunier, 417 U.S. 817 (1974); 
Jones v. North Carolina Prisoners’ Labor Union Inc., 
433 U.S. 119 (1977); and Bell v. Wolfish, 441 U.S. 520 
(1979) this Court had already established a slightly 
different lesser standard of review when considering 
“regulations that are centrally concerned with the 
maintenance of order and security within prisons.” 
Thornburgh, 490 U.S. at 410. The pre-Turner stan-
dard this Court applied in the prior decisions 
“focuse[d] on the reasonableness of prison regula-
tions” and questioned “whether the actions of prison 
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officials were ‘reasonably related to legitimate 
penological interests.’ ” Id. at 409.7  

 In Turner v. Safely, 482 U.S. 78 (1987) this Court 
not only applied the reasonableness standard of 
review established in the above-referenced cases, it 
went a step further and expressly defined the stand-
ard. Pursuant to Turner, the court is to consider the 
following factors when determining the constitution-
ality of a prison regulation: (1) whether there is a 
“valid, rational connection” between the prison regu-
lation and the legitimate governmental interest put 
forward to justify it; (2) whether there are alternative 
means of exercising the right that remains open; (3) 
whether the accommodation of an asserted right will 
have an impact on guards and other inmates, and on 
the allocution of prison resources generally; and (4) 
whether the prison regulation is reasonable in the 
absence of ready alternatives. Turner, 482 U.S. at 89-
90 (1987). Thus, since the issue is whether the jail 
regulation prohibiting the distribution of any and all 
unsolicited materials is constitutional, the Ninth 

 
 7 See, e.g., Procunier, 417 U.S. at 824 (regarding “the 
available alternative means of communication as a relevant 
factor” when balancing “First Amendment rights against le-
gitimate governmental interests.”); Jones., 433 U.S. at 130 
(requiring that “the restrictions imposed are reasonable, and are 
consistent . . . with the legitimate operational considerations of 
the institution.”); Bell, 441 U.S. at 546 (finding that “[t]here 
must be a mutual accommodation between institutional needs 
and objectives and the provisions of the Constitution that are of 
general application.”). 
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Circuit correctly concluded that the Turner factors are 
applicable. 

 2. As far as the other Courts of Appeals are 
concerned, the courts are in general agreement that 
Turner “applies to all circumstances in which the 
needs of prison administration implicate constitu-
tional rights” and the “constitutional right is one 
which is enjoyed by all persons, but the exercise of 
which may necessarily be limited due to the unique 
circumstances of imprisonment.” Jordon v. Gardner, 
986 F.2d 1521 (9th Cir. 1993), citing Washington v. 
Harper, 494 U.S. 210 (1990).8 The Turner factors, 
thus, would apply in cases that address the “policy 
concerns that prompted [this] Court in Turner to 
adopt its ‘reasonableness’ test.” Williams v. Lara, 52 
S.W.3d 171, 189 (Tex. 2001).9  

 
 8 See also Kuperman v. Wrenn, 645 F.3d 69 (1st Cir. 2011); 
Covino v. Patrissi, 967 F.2d 73 (2d Cir. 1992); Doe v. Delie, 257 
F.3d 309 (3d Cir. 2001); Veney v. Wyche, 293 F.3d 726 (4th Cir. 
2002); Talib v. Gilley, 138 F.3d 211 (5th Cir. 1998); Jones v. 
Caruso, 569 F.3d 258 (6th Cir. 2009); Van den Bosch v. 
Raemisch, 658 F.3d 778 (7th Cir. 2011); Goodwin v. Turner, 908 
F.2d 1395 (8th Cir. 1990); Hall v. Bellmon, 935 F.2d 1106 (10th 
Cir. 1991); Al-Amin v. Smith, 511 F.3d 1317 (11th Cir. 2008), 
cert. denied, Smith v. Al-Amin, 555 U.S. 820 (2008); Kimberlin v. 
U.S. Dept. of Justice, 318 F.3d 228 (D.C. Cir. 2003). 
 9 See, e.g., Sturm v. Clark, 835 F.2d 1009, 1013-14 (3d Cir. 
1987) (explaining that issue of whether attorneys can consult 
with clients at prison does not implicate prison’s interest in 
deterring crime, encouraging rehabilitation, or ensuring secu-
rity, and thus it should be evaluated under conventional First 
Amendment doctrine, not the less demanding Turner standard.); 

(Continued on following page) 
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 In Thornburgh, this Court noted that “any at-
tempt to forge separate standards for cases implicat-
ing the rights of outsiders is out of step with the 
intervening decisions” in Procunier, Jones and Bell, 
all of which “involved regulations that affected the 
rights of prisoners and outsiders.” Thornburgh, 490 
U.S. at 410 n.9 (emphasis not added). Although this 
Court in Turner and subsequent cases has been faced 
with the task of formulating a standard of review for 
inmates’ constitutional claims, several circuit courts 
have held in line with Thornburgh that a non-
prisoner may bring an action under Turner, so long as 
the “impinged association or speech was with a 
prisoner.” Akers v. McGinnis, 352 F.3d 1030, 1043 
(6th Cir. 2003), cert. denied, 543 U.S. 1020 (2004) 
(emphasis not added).10 Thus, since the impinged 

 
Pitts v. Thornburgh, 866 F.2d 1450, 1453 (D.C. Cir. 1989) 
(holding that Turner applies to cases “involving regulations that 
govern the day-to-day operation of prisons and that restrict the 
exercise of prisoners’ individual rights within prisons,” not to 
cases involving “general budgetary and policy choices” that do 
not “directly implicate either prison security or control of inmate 
behavior.”) 
 10 See, e.g., Keeney v. Heath, 57 F.3d 579, 581 (7th Cir. 1995) 
(finding that “the Supreme Court [in Thornburgh] made clear 
that, so far as challenges to prison regulations as infringing 
constitutional rights are concerned, the standard is the same 
whether the rights of prisoners or of non-prisoners are at 
stake.”); Rice v. Kempker, 374 F.3d 675, 681 (8th Cir. 2004) 
(affirming that “the status of a person as a prisoner or non-
prisoner does not determine whether the Turner test applies to 
prison regulations that may affect both prisoners and non-
prisoners.”); Crofton v. Roe, 170 F.3d 957, 959 (9th Cir. 1999) (affirm-
ing that “[i]t is well settled that the First Amendment protects 

(Continued on following page) 
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speech at issue is with inmates at the county jail, 
Respondents, non-inmates, may bring this action 
under Turner.  

 3. In Shaw v. Murphy, 532 U.S. 223 (2001), this 
Court concluded that “the Turner test does not ac-
commodate valuations of content” but rather “the 
Turner factors concern only the relationship between 
the asserted penological interests and the prison 
regulation.” Shaw, 532 U.S. at 230 (holding that 
Turner does not permit an “increase in constitutional 
protection whenever a prisoner’s communication 
includes legal advice.”). This determination, however, 
was made in response to the Court of Appeal’s faulty 
assessment in Shaw that a constitutional protection 
is based upon the content of a communication, thus 
requiring “an assessment of the value of that content” 
and a balancing of “the importance of the . . . in-
fringed right against the importance of the 
penological interest.” Id. 

 Here, Respondents do not seek an increase of 
their constitutional right based on the content of their 
publication as Petitioner claims, but rather seek to 
assert their constitutional right to communicate with 
their intended audience, namely jail inmates, a right 
that conflicts with the jail regulation prohibiting 

 
the flow of information to prisoners” and that “any limitation 
must reasonably relate to a legitimate penological interest.”); 
Van den Bosch, 658 F.3d at 785 (finding that “[t]hose outside of 
prison, too, have an interest in corresponding with prison in-
mates.”). 
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unsolicited materials. Respondents have found dis-
tributing copies of the unsolicited publication to 
county jails free of charge to be the most effective, 
and only, means of communicating with jail inmates, 
especially pre-trial detainees. 

 However, Petitioner argues that the Ninth Cir-
cuit Opinion violates Shaw by requiring the Peti-
tioner to conduct a content review of the publication 
at issue prior to enforcing the regulation. The Ninth 
Circuit did no such thing. In analyzing whether 
viable alternative channels of communication existed 
for Respondents’ publication to reach its intended 
audience, the Ninth Circuit merely sought to verify 
the actual intended audience of the publication. In 
reviewing the content of the publication, it was 
verified that the intended audience of the publication 
was pre-trial detainees, present in the jail for gener-
ally a short period of time. The Ninth Circuit did not 
require the Petitioner to consider the viewpoint of the 
content or substance of the content, nor did the Ninth 
Circuit do so itself.  

 Thus, the issue remains the same – whether the 
jail regulation prohibiting distribution of any and all 
unsolicited materials is constitutional under Turner. 

 4. With regard to speech restrictions in non-
public forums, the restriction will be upheld so long 
as it is reasonable and viewpoint neutral. Perry Educ. 
Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 46 
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(1983).11 The “reasonableness of a particular regula-
tion” is determined by a fact-based balancing test 
that “takes into account such factors as the uses to 
which the forum typically is put, the particular risks 
associated with the speech activity at issue, and the 
proffered rationale for the restriction,” (New England 
Regional Council of Carpenters v. Kinton, 284 F.3d 9, 
20 (1st Cir 2002))12 as well as whether “adequate 
alternative channels of communication” remain 
available. Perry Educ. Ass’n, 460 U.S. at 53. General-
ly, a regulation that serves to completely ban all First 
Amendment activities is not reasonable, even in a 
non-public forum. Board of Airport Com’rs of Los 
Angeles v. Jews for Jesus, Inc., 482 U.S. 569, 575 
(1987) (finding that a regulation that prohibits all 

 
 11 See, e.g., Cornelius v. NAACP Legal Defense and Educa-
tional Fund, Inc., 473 U.S. 788, 800 (1985); Rosenberger v. 
Rector and Visitors of University of Virginia, 515 U.S. 819, 829-
30 (1995); U.S. v. Kokinda, 497 U.S. 720, 730 (1990); Davenport 
v. Washington Educ. Ass’n, 551 U.S. 177, 189 (2007); Lamb’s 
Chapel v. Center Moriches Union Free School Dist., 508 U.S. 384, 
392-93 (1993); International Society for Krishna Consciousness, 
Inc. v. Lee, 505 U.S. 672, 679 (1992). 
 12 See also Cornelius, 473 U.S. at 809 (holding that “[t]he 
reasonabless of the Government’s restriction of access to a 
nonpublic forum must be assessed in light of the purpose of the 
forum and all the surrounding circumstances.”); Kokinda, 497 
U.S. at 732 (holding that “consideration of a forum’s special 
attributes is relevant to the constitutionality of a regulation 
since the significance of the governmental interest must be 
assessed in light of the characteristic nature and function of the 
particular forum involved.”); Lee, 505 U.S. at 684 (finding that a 
regulation prohibiting solicitation in an airport “presents risks 
of duress that are an appropriate target of regulation.”). 
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“First Amendment activities, regardless of the forum 
cannot be justified “because no conceivable govern-
mental interest would justify such an absolute prohi-
bition of speech.”).13  

 The reasonable standard found in Turner and 
applied to jail regulations is the equivalent of the 
reasonableness standard generally applied to non-
public forums. In fact, this Court in Thornburgh 
specifically recognized the Turner factors as the 
“reasonableness standard” to be applied when deter-
mining whether a jail regulation is constitutional 
when it plainly stated that “regulations affecting the 
sending of a ‘publication’ (citation) to a prisoner must 
be analyzed under the Turner reasonableness stan-
dard.” Id. at 413. Thus, since the issue is whether the 
jail regulation prohibiting the distribution of any and 
all unsolicited materials is constitutional, the Ninth 
Circuit’s conclusion that the Turner factors are appli-
cable to the case at hand is not in conflict with this 
Court’s and/or other Court of Appeals’ decisions. 

   

 
 13 Kokinda, 497 U.S. at 687 (finding that [t]he government, 
even when acting in its proprietary capacity, does not enjoy 
absolute freedom from First Amendment constraints.”). 
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III. The Ninth Circuit’s Application Of The 
Turner Factors To The Facts In Dispute 
When Deciding Whether To Grant Sum-
mary Judgment Does Not Conflict With 
Either U.S. Supreme Court Decisions Or 
Other Circuit Courts Of Appeals. 

 Review is not warranted on the question of 
whether summary judgment was appropriate because 
the Ninth Circuit’s application of the Turner factors to 
establish whether a genuine issue of material fact 
exists is squarely in line with this Court’s decisions 
and there is no conflict among the circuit courts.  

 1. Federal Rule of Civil Procedure 56 governs 
the process by which a motion for summary judgment 
is decided. Specifically, the “court shall grant sum-
mary judgment if the movant shows that there is no 
genuine dispute as to any material fact and the 
movant is entitled to judgment as a matter of law.” 
Fed. R. Civ. P. 56(a). A “party asserting that a fact . . . 
is genuinely disputed must support the assertion” by 
citing to the record or showing that the “materials 
cited do not establish the absence . . . of a genuine 
dispute.” Id. 56(c)(1). “As to materiality, the substan-
tive law will identify which facts are material” and 
“[o]nly disputes over facts that might affect the 
outcome of the suit under the governing law will 
properly preclude the entry of summary judgment.” 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247- 
48 (1986). Then the court should review the record 
  



24 

“to see whether the [moving party] . . . [had] demon-
strated ‘the absence of a genuine issue of material 
fact’ and his entitlement to judgment as a matter of 
law.” Beard v. Banks, 548 U.S. 521, 529 (2006). Once 
the moving party meets its burden, the burden shifts 
to the non-moving party to “set forth specific facts 
showing that there is a genuine issue for trial.” Ander-
son, 477 U.S. at 248 (emphasis not added); Fed. R. 
Civ. P. 56(e).  

 2. This Court acknowledged in Beard that “at 
[the summary judgment] stage [the court] must draw 
‘all justifiable inferences’ in the [non-movant’s] ‘fa-
vor.’ ” Beard, 548 U.S. at 529, quoting Anderson, 477 
U.S. at 255. This Court explained that “[i]n doing so, 
[the court] must distinguish between evidence of 
disputed facts and disputed matters of professional 
judgment” and found that “[i]n respect to the latter, 
[the] inferences must accord deference to the views of 
prison authorities.” Id. at 530. As for the deference 
owed “to the professional judgment of prison adminis-
trators,” this Court found that “Turner reconciled 
these principles by holding that restrictive prison 
regulations are permissible if they are ‘reasonably 
related’ to legitimate penological interest and are not 
an ‘exaggerated response’ to such objectives.” Id. at 
528. In other words, application of the Turner factors 
is the accorded deference. As opposed to Petitioner’s 
contention, jail authorities are not afforded full 
unfettered deference. Thus, this Court held that if 
the non-moving party can point to “sufficient evidence 
regarding such issues of judgment to allow him to 
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prevail on the merits,” he will “prevail at the sum-
mary judgment stage.” Id. (emphasis added). 

 
A. The Ninth Circuit’s Application of the 

Facts at Issue to the First Turner Factor 
Requiring the County Jail to Show That 
the Regulation Has a Logical Connec-
tion to a Legitimate Penological Inter-
est Does Not Conflict with Either U.S. 
Supreme Court Decisions or Other Cir-
cuit Courts of Appeals.  

 The first Turner factor requires the court to 
question whether there is a “valid, rational connec-
tion” between the jail regulation and the legitimate 
governmental interest put forward to justify it. 
Turner, 482 U.S. at 89. A “[jail] regulation cannot be 
sustained where the logical connection between the 
regulation and the asserted goal is so remote as to 
render [it] arbitrary or irrational.” Id. This first factor 
requires the court to “determine whether the gov-
ernmental objective underlying the regulation at 
issue is legitimate and neutral, and that [it is] ration-
ally related to that objective.” Thornburgh, 490 U.S. 
at 414. A regulation is legitimate if it is “expressly 
aimed at protecting prison security” and is neutral if 
it is applied “without regard to the content of the 
expression.” Id. at 415.  

 Here, Respondents presented specific challenges 
to the supposed rational relationship between the 
restriction of unsolicited publications and penological 
interests, submitting evidence and argument that the 
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jail regulation was an exaggerated, arbitrary and/or 
irrational response to the stated objectives. In re-
sponse, Petitioner presented argument alleging that 
there is a “valid, rational connection” between the jail 
regulation prohibiting distribution of any and all 
unsolicited material and the alleged security risks 
and resource issues the regulation is meant to pro-
tect.  

 After reviewing the record, the Ninth Circuit 
ultimately found that Petitioner’s evidence was 
lacking and failed to support the contention that 
distribution of unsubscribed publications would 
directly cause the increase of nefarious acts by jail 
inmates. App. 14a-22a. Specifically, the court found 
that “[Petitioner’s] general statements are undercut 
by the specific evidence they offer in an attempt to 
show the degree to which these purposes are actually 
served by a refusal to allow the requested distribution 
of [Respondents’ publication].” App. 14a. The court 
further found that “[t]here is a marked contrast 
between [Petitioner’s] strong general statements 
about the ways the ban on unsolicited copies of [Re-
spondents’ publication] serves penological purposes, 
on the one hand, and the weak, and to some degree 
contradictory, specific evidence they offer to support 
those statements, on the other.” App. 22a. The Ninth 
Circuit also found that the Petitioner had no response 
of evidentiary value that the eight (8) average daily 
mailings would materially affect jail resources. 

 In conclusion, the court determined that “[i]t is 
unclear the degree to which allowing distribution of 
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[Respondents’ publication] in the jails would produce 
additional clutter in inmates cells or otherwise ad-
versely affect jail security” and remanded the case to 
the District Court. App. 17a. Since Respondents not 
only pointed to sufficient evidence regarding such 
issues of judgment but also provided specific facts 
showing that there is a genuine issue for trial, the 
Ninth Circuit correctly reversed the District Court’s 
order granting summary judgment to Petitioner. 

 
B. The Ninth Circuit’s Application of 

Facts at Issue to the Second Turner 
Factor Requiring the Court to Inquire 
as to Whether Alternative Means of 
Exercising the Right Remain Available 
Does Not Conflict with Either U.S. Su-
preme Court Decisions or Other Cir-
cuit Courts of Appeals. 

 The second Turner factor requires the court to 
question whether there are alternative means of 
exercising the right that remain open. Turner, 482 
U.S. at 90. This second factor requires that “ ‘the 
right’ in question . . . be viewed sensibly and expan-
sively” and that “other means of expression” remain 
available. Thornburgh, 490 U.S. at 417-18. If “other 
avenues remain available for the exercise of the 
asserted right,” then the reviewing court “should be 
particularly conscious of the measure of judicial 
deference owed to corrections officials . . . in gauging 
the validity of the [jail] regulation.” Turner, 482 U.S. 
at 90.  
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 Here, Petitioner argued that “alternative ave-
nues to communicate with inmates” remained open to 
Respondents in support of its motion for summary 
judgment. App. 19a. In response, Respondents argued 
that these alternative means were essentially not 
available to them, because of the nature of the publi-
cation and the need for it to be unsolicited in order to 
reach its intended audience without delay. After 
reviewing the record, the Ninth Circuit found that “in 
practice, it is difficult to create a broad awareness of 
[Respondents’ publication] among inmates in jails 
where, unlike prisons, populations turn over quickly” 
and, thus, “many inmates will have left the jail before 
they can learn about the existence of [the publica-
tion], request that it be sent to them, and then receive 
it.” App. 20a. The court decided that it was question-
able that “as a practical matter, [Respondents] can 
effectively reach county jail inmates if they can 
deliver [the publication] only upon request,” and, 
thus, remanded the case to the District Court. App. 
19a. Since Respondents not only pointed to sufficient 
evidence regarding such issues of judgment but also 
provided specific facts showing that there is a genu-
ine issue for trial, the Ninth Circuit correctly re-
versed the district court’s order granting summary 
judgment to Petitioner. 
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C. The Ninth Circuit’s Application of 
Facts at Issue to the Third Turner Fac-
tor Requiring the Court to Inquire as 
to Whether the Accommodation of an 
Asserted Right Will Have an Impact on 
Guards, Inmates and/or the Allocation 
of Jail Resources Does Not Conflict 
with Either U.S. Supreme Court Deci-
sions or Other Circuit Courts of Ap-
peals. 

 The third Turner factor requires the court to 
question what kind of impact the accommodation of 
an asserted right will have on guards, inmates and/or 
the allocution of jail resources. Turner, 482 U.S. at 90. 
As for the third Turner factor, it has been recognized 
that “most accommodations are not ‘cost-free’ ” but 
rather “[a]lmost any accommodation of constitutional 
rights will result in some ‘administrative burden.’ ” 
Jordan v. Gardner, 986 F.2d 1521, 1537 (9th Cir. 
1993). Furthermore, a class of publication should only 
be excluded, if “the likelihood that such material will 
circulate within the prison raises the prospect of 
precisely the kind of ‘ripple effect’14 with which the 
Court in Turner was concerned.” Thornburgh, 490 
U.S. at 418.  

 
 14 See Merriam-Webster’s Dictionary, http://www.merriam- 
webster.com/dictionary/ripple+effect (last visited December 13, 
2011) (defining “ripple effect” as a “a spreading, pervasive, and 
usually unintentional effect or influence <the automotive 
industry has a ripple effect on many other industries> – compare 
DOMINO EFFECT.”). 
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 Here, Petitioner “expressed concern that allowing 
delivery of unsolicited copies of [Respondents’ publi-
cation] would require additional staff time.” App. 17a. 
However, Petitioner failed not only to provide “infor-
mation quantifying the additional resources that 
would be required to distribute [Respondents’ publi-
cation],” they failed to “provide information about the 
resources the jail currently devotes to mail delivery.” 
App. 17a. In lieu of this failure, Petitioner concen-
trates on the theoretical proclamation that accepting 
publications from one publisher would create a “dom-
ino effect”15 that “would set an unworkable precedent 
for the Jail and could obligate the Jail to accept any 
other publications that appeared on the doorstep.” 
App. 18a (emphasis added).  

 The Ninth Circuit refused to seriously entertain 
Petitioner’s theory in light of the fact “that the slip-
pery slope problem was not a concern when [another 
county] jail accepted unsolicited copies of the Sacra-
mento Bee and USA Today.” App. 18a. Since “there 
are material questions of fact as to whether, and to 
what degree, the jail would be forced to expend signif-
icant additional resources if [Respondents’ publica-
tion] is delivered by either of the two methods sought 
by [Respondent],” the Ninth Circuit correctly reversed 

 
 15 See Merriam-Webster’s Dictionary, http://www.merriam- 
webster.com/dictionary/domino+effect (last visited December 13, 
2011) (defining “domino effect” as the “cumulative effect pro-
duced when one event initiates a succession of similar events – 
compare RIPPLE EFFECT.”). 
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the district court’s order granting summary judgment 
to Petitioner. App. 21a. 

 
D. The Ninth Circuit’s Application of 

Facts at Issue to the Fourth Turner 
Factor Requiring the Court to Inquire 
as to Whether the Policy is Reasonable 
in the Absence of Ready Alternatives 
Does Not Conflict with Either U.S. Su-
preme Court Decisions or Other Cir-
cuit Courts of Appeals. 

 The fourth Turner factor requires the court to 
question whether the jail regulation is reasonable in 
the absence of ready alternatives. Turner, 482 U.S. at 
90. The burden “is not on the State to prove the 
validity of [a jail] regulation but on the prisoner to 
disprove it.” Overton v. Bazzetta, 539 U.S. 126, 132 
(2003). The existence of a ready alternative that fully 
accommodates the prisoner’s rights at de minimis 
costs to valid penological interests is evidence of 
unreasonableness. Turner, 482 U.S. at 78-79. Thus, if 
a claimant “can point to an alternative that fully 
accommodates the prisoner’s rights at de minimis 
cost to valid penological interests, a court may con-
sider that as evidence that the regulation does not 
satisfy the reasonable relationship standard.” Thorn-
burgh, 490 U.S. at 418 (emphasis not added). 

 Here, Respondents submitted evidence in sup-
port of its contention that the jail regulation prohib-
iting the distribution of any and all unsolicited 
material, regardless of whether privileged or not, is 
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an exaggerated response by Petitioner and, thus, 
unreasonable. First, Respondents “state[d] that they 
are willing to work with jail officials to make distri-
bution as easy and efficient as possible” and even 
proposed two methods of distribution. App. 21a. 
Second, Respondents submitted undisputed evidence 
that its publication “is currently distributed in more 
than 60 counties throughout 13 states, including 32 
California jails” for the past several years without 
incident. App. 22a. And third, Respondents argue that 
a regulation requiring its publication to be solicited 
prior to distribution would effectively ban Respon-
dents’ publication from the county jails because no 
alternative avenues to communicate with jail in-
mates, specifically pre-trial detainees, would remain 
available. App. 19a-20a. Since Respondents provided 
specific facts showing that there is a genuine issue for 
trial, the Ninth Circuit correctly reversed the district 
court’s order granting summary judgment to Peti-
tioner. 

 
IV. The Questions Presented Are Factually 

Unique And Not Of National Importance. 

 Review is not warranted on the question of 
whether the jail regulation prohibiting any and all 
unsolicited materials from distribution in the jails is 
reasonable when literally no alternative channels of 
communication remain available, because neither 
this specific issue nor this particular factual cir-
cumstance have yet to be addressed by either the 
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California courts, the Ninth Circuit, other Circuit 
Court of Appeals or the U.S. Supreme Court.  

 1. This Court has consistently held that the 
government can restrict access to a non-public forum 
“as long as the restrictions are ‘reasonable and [are] 
not an effort to suppress expression merely because 
public officials oppose the speaker’s view.’ ” Perry 
Educ. Ass’n, 460 U.S. at 46.16 In a non-public forum, 
the “reasonableness of a particular regulation” is 
determined by a fact-based balancing test that “takes 
into account such factors as the uses to which the 
forum typically is put, the particular risks associated 
with the speech activity at issue, and the proffered 
rationale for the restriction” (New England Regional 
Council of Carpenters v. Kinton, 284 F.3d 9, 20 (1st 
Cir. 2002) (emphasis added))17 as well as whether 

 
 16 See Cornelius v. NAACP Legal Defense and Educational 
Fund, Inc., 473 U.S. 788, 800 (1985); Rosenberger v. Rector and 
Visitors of University of Virginia, 515 U.S. 819, 829-30 (1995); 
U.S. v. Kokinda, 497 U.S. 720, 730 (1995); Davenport v. Wash-
ington Educ. Ass’n, 551 U.S. 177, 189 (2007); Lamb’s Chapel v. 
Center Moriches Union Free School Dist., 508 U.S. 384, 392-93 
(1993); International Society for Krishhna Consciousness, Inc. v. 
Lee, 505 U.S. 672, 679 (1992).  
 17 See Cornelius, 473 U.S. at 809 (holding that “[t]he 
reasonableness of the Government’s restriction of access to a 
nonpublic forum must be assessed in light of the purpose of the 
forum and all the surrounding circumstances.”); Kokinda, 497 
U.S. at 732 (holding that “consideration of a forum’s special 
attributes is relevant to the constitutionality of a regulation 
since the significance of the governmental interest must be 
assessed in light of the characteristic nature and function of the 
particular forum involved.”); Lee, 505 U.S. at 684 (finding that a 

(Continued on following page) 
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“adequate alternative channels of communication” 
are available. Perry Education, 460 U.S. at 53.18 Gov-
ernment institutions “which do not perform speech-
related functions at all – such as hospitals, jails or 
military bases” may enforce regulations that “exclude 
even peaceful speech” which “interferes in any way 
with the functioning of those organizations.” Prisoners 
Union v. Dept. of Corrections, 135 Cal.App.3d 930, 
935 (Cal. 1982). The “basic thrust” is to “limit regula-
tion to that which proscribes expression that is ‘basi-
cally incompatible with the normal activity of a 
particular place at a particular time.’ ” Id. 

 When such a government institution is at issue 
and “there is a showing that speech or assembly 
would interfere with the functions that are performed 
there, it is necessary to consider whether alternative 
channels for communication exist.” Id. at 936. Rele-
vant to that consideration is “the relationship be-
tween the speech and the premises, as where ‘the 
place represents the object of protest, the seat of 
authority against which the protest is directed . . . 
[or] where the relevant audience may be found.’ ” Id. 
(emphasis added) (finding that “the parking lot of a 

 
regulation prohibiting solicitation in an airport “presents risks 
of duress that are an appropriate target of regulation.”). 
 18 See Make The Road by Walking, Inc. v. Turner, 378 F.3d 
133, 149 (2d Cir. 2004) (finding that “although the government 
may restrict expression in a nonpublic forum without ensuring 
the presence of adequate alternative outlets, the existence of 
such outlets may be considered in determining whether the 
particular restrictions are reasonable.”). 
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prison is . . . a particularly appropriate forum” be-
cause “[t]he relevant audience is gathered there, or 
not at all.”), quoting Wolin v. Port of New York Au-
thority, 392 F.2d 83 (2d Cir. 1968) (finding that 
“communication to a ‘special audience’ of servicemen 
traveling to and from their bases may be particularly 
appropriate at waiting rooms of a bus terminal.”). 

 2. Where the “relevant audience is found only in 
a particular place, it has been suggested that ‘[t]he 
bare possibility of alternative ways to communicate 
the same message should not suffice to defeat the 
first amendment claim.’ ” Id., quoting Lawrence H. 
Tribe, American Constitutional Law 692 (1st ed. 
1978). Various circuit courts of appeals have similarly 
found that “a restriction on expressive activity may 
be invalid if the remaining modes of communication 
are inadequate.” Members of City Council of City of 
Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 
812 (1984). Although this Court has opined that 
“[r]arely will a nonpublic forum provide the only 
means of contact with a particular audience,” the 
possibility has not been ruled out. Cornelius, 473 U.S. 
at 809. Thus, a showing that the speaker’s “ability 
to communicate with” the intended audience is “seri-
ously impinged by the restricted access” supports the 
speaker’s position that the forum in question is the 
only means of contact with that particular audience. 
Perry Educ., 460 U.S. at 53 (finding that the reason-
ableness of the restriction prohibiting a group access 
to the school mail system, a non-public forum, was 
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supported by the substantial alternative channels 
that remained open for union-teacher communica-
tion,” including “bulletin boards to meeting facilities 
to the United States mail.”).19  

 
 19 See, e.g., Norfolk v. Cobo Hall Conference and Exhibition 
Center, 543 F.Supp.2d 701, 711-12 (E.D. Mich. 2008) (finding 
that the restriction prohibiting plaintiffs from distributing 
leaflets at a conference held at Cobo Hall, a non-public forum, 
was unreasonable because “there [were] no other ways for the 
plaintiffs to distribute leaflets to the conference attendees 
approaching the facilities.”); Greer v. Spock, 424 U.S. 828, 847 
(1976) (Powell, J., concurring) (finding that the restriction 
preventing political candidates from speaking at a military base, 
a non-public forum, was reasonable because the candidates had 
“alternative means of communicating with those who live and 
work on the Fort.”); Calash v. City of Bridgeport, 788 F.2d 80, 84 
(2d Cir. 1986) (finding that the restriction limiting access to the 
city’s stadium, a non-public forum, to civic, charitable and non-
profit organizations was reasonable because “there are alterna-
tive concert forums available.”); Hale v. Dept. of Energy, 806 F.2d 
910, 917 (9th Cir. 1986) (finding that the restriction limiting 
demonstrations at a nuclear facility, a non-public forum, was 
reasonable because demonstrations were allowed on other parts 
of the property and, thus, “alternative channels of communica-
tion” existed.); ISKCON Miami, Inc. v. Metropolitan Dade 
County, 147 F.3d 1282, 1290 (11th Cir. 1998), cert. denied, 525 
U.S. 1141 (1999) (finding that the restriction prohibiting solici-
tation or sales of literature at Miami International Airport, a 
non-public forum, reasonable because plaintiff “is still free both 
to solicit funds in the airport by pamphleteering and asking 
travelers to mail in their contributions, and to offer their 
literature for sale through mail order or in other locations.”); 
Victory Through Jesus Sports Ministry Foundation v. Lee’s 
Summit R-7 School Dist., 640 F.3d 329, 336 (8th Cir. 2011), cert. 
denied, 2011 WL 4528252 (finding that the restriction preventing 
access to a school Backpack Flyer program, a non-public forum, 
was reasonable because an “alternative avenue of communication 

(Continued on following page) 
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 3. The facts of this particular case are unique. 
First, Respondents’ publication is specifically targeted 
at pre-trial detainees incarcerated at county jails and 
provides specific information about the criminal 
justice system, what to expect in court, and what one 
facing criminal charges can do and where they can 
find help. Second, the publication is purposefully 
distributed free of charge and without a subscription, 
so that jail inmates can receive the information 
quickly and without hesitation, before they are re-
leased prior to trial or adjudication of their case. One 
of the specific issues in this case is whether the 
county jail regulation prohibiting the distribution of 
any and all unsolicited material to inmates is reason-
able when no other channels of communication re-
main open to communicate with the intended 
audience. This issue is not only factually based, it is 
relatively new and, thus, requires further develop-
ment in the courts. Since neither the California 
Courts, the Court of Appeals nor this Court has 
  

 
. . . made the limited restriction constitutionally reasonable.”); 
American Community Newspapers, LLC v. City of Plano, 540 
F.Supp.2d 717, 723 (E.D. Tex. 2008) (finding that the restriction 
preventing the distribution of handbills to residences which 
display a “Do Not Solicit” sign was reasonable because the “ACN 
can still contact those who don’t want its papers by telephone 
solicitations, mailing newspapers to the home, leaving a courte-
sy copy with the neighbor next door, or arguably leaving a copy 
of the paper on the sidewalk.”). 
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specifically addressed this issue and/or this factual 
situation, review at this time would be premature.  

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 The Ninth Circuit’s decision to reverse the Dis-
trict Court’s order granting summary judgment to 
Petitioner is a correct application of the law and not 
in conflict with this Court’s decisions and/or other 
circuit courts of appeals. Specifically, the Ninth Cir-
cuit correctly determined that (1) Respondents have 
an independent First Amendment right to distribute 
an unsolicited publication to county inmates, (2) the 
Turner factors are applicable when determining 
whether a jail regulation is constitutional, and (3) Re-
spondents provided sufficient evidence to prevail at 
the summary judgment stage, thus showing that 
there is a genuine issue for trial. Since the Ninth 
Circuit correctly applied the law and questions of fact 
are not subject to review by this Court and these 
questions still remain an issue, review by this Court 
is premature and, thus, not warranted. 

 For the above-stated reasons, Respondents, Ray 
Hrdlicka, an individual, and Crime, Justice & Amer-
ica, Inc., a California corporation, respectfully re- 
quest that this Court deny Certiorari and uphold the 
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decision of the United States Court of Appeals for the 
Ninth Circuit.  
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