
No. 11-760 
================================================================ 

In The 
Supreme Court of the United States 

--------------------------------- ♦ --------------------------------- 

CITY OF REDONDO BEACH, 

Petitioner,        
v. 

COMITE DE JORNALEROS DE REDONDO BEACH; 
NATIONAL DAY LABORER ORGANIZING NETWORK, 

Respondents.        

--------------------------------- ♦ --------------------------------- 

On Petition For A Writ Of Certiorari 
To The United States Court Of Appeals 

For The Ninth Circuit 

--------------------------------- ♦ --------------------------------- 

BRIEF IN OPPOSITION TO 
PETITION FOR A WRIT OF CERTIORARI 

--------------------------------- ♦ --------------------------------- 

THOMAS A. SAENZ 
(Counsel of Record) 
NICHOLAS ESPIRITU 
MEXICAN AMERICAN LEGAL 
 DEFENSE AND 
 EDUCATIONAL FUND 
634 South Spring Street, 
 11th Floor 
Los Angeles, CA 90014 
Telephone: (213) 629-2512 
Facsimile:  (213) 629-0266 
tsaenz@maldef.org 

ROBERT RUBIN
PHILIP HWANG 
LAWYERS’ COMMITTEE 
 FOR CIVIL RIGHTS OF THE 
 SAN FRANCISCO BAY AREA
131 Steuart Street, Suite 400
San Francisco, CA 94105 
Telephone: (415) 543-9444 
Facsimile: (415) 543-0296 

GEORGE C. HARRIS 
ALEXEI KLESTOFF 
MORRISON & FOERSTER LLP 
425 Market Street 
San Francisco, CA 94105 
Telephone: (415) 268-7000 
Facsimile:  (415) 268-7522 

Attorneys for Respondents 
Comite de Jornaleros de Redondo Beach and 
National Day Laborer Organizing Network 

================================================================ 
COCKLE LAW BRIEF PRINTING CO. (800) 225-6964 

OR CALL COLLECT (402) 342-2831 



i 

 
QUESTION PRESENTED 

 
 Respondents Comite de Jornaleros de Redondo 
Beach and National Day Laborer Organizing Net-
work object to the Question Presented in the petition. 
Petitioner City of Redondo Beach frames the question 
around a claim of overbreadth, but the en banc Ninth 
Circuit majority did not strike down the challenged 
Redondo Beach anti-solicitation ordinance on the 
basis of overbreadth. The en banc court, on a 9-2 vote, 
concluded that the ordinance is not narrowly tailored 
to survive as a regulation of the “time, place, and 
manner” of free expression in a public forum. “We 
conclude that the Ordinance fails to satisfy the nar-
row tailoring element of the Supreme Court’s ‘time, 
place, and manner’ test.” Pet. App. 4. See also Pet. 
App. 28 (“Because the Ordinance is not narrowly 
tailored to achieve the City’s goals, it is facially 
unconstitutional.”). While it does discuss overbreadth 
as part of an overview of applicable principles of First 
Amendment law, Pet. App. 12-13, nowhere does the 
en banc majority couch its holding in terms of an 
overbreadth claim. While the en banc majority did not 
reach a conclusion on the content neutrality and 
ample alternatives elements of the “time, place, and 
manner” test, it struck the Redondo Beach ordinance 
on the basis of narrow tailoring. 

 The City’s framing of the question and related 
arguments in the Petition appear calculated to imply 
that the Ninth Circuit somehow concluded that 
plaintiffs’ own speech could be constitutionally 
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QUESTION PRESENTED – Continued 

 
restricted. The Ninth Circuit did not make such a 
determination. The Ninth Circuit engaged in a 
straightforward application of the narrow tailoring 
test. Accordingly, while Respondents do not believe 
this case warrants review, if the Court did grant 
certiorari, the appropriate Question Presented would 
be: 

Whether the City of Redondo Beach’s ordi-
nance, prohibiting solicitation or attempted 
solicitation of employment, business, or con-
tributions from the street or sidewalk, is con-
tent-neutral, is narrowly tailored to serve a 
significant government interest, and leaves 
open ample alternative avenues of expres-
sion, and is therefore a permissible regula-
tion of the “time, place, and manner” of free 
expression in a traditional public forum. 
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CORPORATE DISCLOSURE STATEMENT 

 
 Comite de Jornaleros de Redondo Beach is an 
unincorporated association of day laborers with no 
subsidiaries. 

 The National Day Laborer Organizing Network 
is a nonprofit corporation with no subsidiaries.  
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STATEMENT OF THE CASE 

 The City’s “Statement of the Case” in its Petition 
omits to explain the genesis of this 2004 challenge to 
an ordinance adopted by Redondo Beach some seven-
teen years before. The District Court opinion explains 
that, in October 2004, Redondo Beach commenced a 
“Day Labor Enforcement Project,” involving aggres-
sive enforcement of the challenged ordinance against 
day laborers at two corners in the City. “The police 
force staged undercover sting operations in which 
officers, dressed in plain clothes and riding in un-
marked cars, stopped to offer employment to day 
laborers, then detained and arrested them.” D. Ct. 
Op., Pet. App. 151-52. This aggressive enforcement 
activity precipitated the filing of this challenge to an 
ordinance that had not otherwise been enforced in 
recent years. 

 Respondents also object to the City’s “Statement 
of the Case” to the extent it states that the en banc 
Ninth Circuit “held that the Ordinance is ‘overbroad’ 
and therefore facially invalid.” Pet. at 6. In so far as 
this rendition suggests that the en banc court based 
its decision on evaluation and application of an over-
breadth claim, it is inaccurate. In fact, the Ninth 
Circuit holding rests on a straightforward application 
of the “narrow tailoring” element of the “time, place, 
and manner” test for regulation of free expression in 
a traditional public forum. The court concluded that 
“[b]ecause the Ordinance is not narrowly tailored to 
  



2 

achieve the City’s goals, it is facially unconstitution-
al.” Pet. App. 28.  

--------------------------------- ♦ --------------------------------- 
 

ARGUMENT 

I. INTRODUCTION. 

 Rather than enforce extant state and local re-
strictions on conduct – such as prohibitions on jay-
walking, obstruction of traffic, or obstruction of the 
sidewalks – the City of Redondo Beach sought in 2004 
to drive day laborers entirely from its territory by 
having police officers pose as employers and then 
promptly arresting any laborer who accepted the 
proffered employment. In doing so, the City employed 
a broadly-sweeping ordinance that bans all solicita-
tion or attempted solicitation of employment, busi-
ness, or contributions from the sidewalk or roadway 
directed at vehicle occupants. 

 Perhaps recognizing the inherent First Amend-
ment problems with such a broadly-worded, sweeping 
restriction of free expression, the City concocted a 
limiting construction – apparently known only to City 
officials – that the law, despite its expansive wording, 
would only apply to solicitation that causes vehicles 
to stop in traffic. While the proffered construction 
would effectively allow listeners, including under-
cover police officers, to determine which speakers 
should be classed as violators of the ordinance, the 
limitation also contradicts the plain language of the 
ordinance. Rather than formally adopting a more 
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limited ordinance, the City has continued to ignore 
the well-established principle that regulation of speech 
should be a last and not a first resort, and to insist on 
its right to restrict free expression on its sidewalks. 

 With a nine-judge majority of the en banc Ninth 
Circuit having now held that the challenged ordi-
nance sweeps too broadly to satisfy the “narrow 
tailoring” element of the established test for munici-
pal regulation of the “time, place, and manner” of 
speech, the City now insists that the Ninth Circuit 
actually made a determination of the ordinance’s 
overbreadth. It does so in part to imply, wrongly, that 
the Ninth Circuit did not believe day laborer’s speech 
was unconstitutionally restricted in Redondo Beach. 
The court reached no such conclusion. Moreover, the 
City for the first time now insists that the federal 
courts were required to reach an overbreadth deter-
mination, rather than to follow the established test 
and conclude that the ordinance is not narrowly 
tailored to serve the City’s interest in traffic flow and 
traffic safety. However, the Ninth Circuit correctly 
applied the “narrow tailoring” test in holding that the 
Redondo Beach ordinance is not an allowable regula-
tion of the “time, place, and manner” of free expres-
sion on the sidewalk. 

 Perhaps realizing the flaw in attempting to craft 
an overbreadth case out of a mundane “time, place, 
and manner” case, the City also asserts that three 
circuit decisions and one state supreme court decision 
conflict with the Ninth Circuit’s holding. There is no 
conflict because each of the cited cases involved 
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immediate exchanges of money with solicitors regu-
larly entering and transacting in the trafficked road-
way. There is simply no basis for this Court to grant 
certiorari and to review this case. 

 
II. THERE IS NO FEDERAL COURT CON-

FLICT. 

A. The Cited Cases Did Not Involve 
Sidewalk-Based Solicitation or Solici-
tation Not Requiring an Immediate 
Monetary Exchange.  

 Citing three substantially older circuit decisions 
and a state supreme court decision, Petitioner City of 
Redondo Beach argues that the en banc Ninth Circuit 
decision here creates a circuit split. However, each of 
these cases addressed a statute or ordinance limited, 
by the law’s plain language, to solicitation in traf-
ficked roadways; none of them addressed an ordi-
nance restraining expressive activity on the sidewalk, 
as the Redondo Beach does. Moreover, each of the 
cited cases, consistent with the more limited scope of 
the statute or ordinance involved, arose in the context 
of a challenge by parties seeking regularly to enter a 
trafficked roadway to request and receive an immedi-
ate monetary contribution or purchase. The City’s 
argument – that twenty-year old decisions upholding 
municipal and state regulation of immediate mone-
tary exchange in trafficked roadways create a split 
with the decision here striking down a regulation of 
solicitation from the sidewalk that does not involve 
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immediate monetary exchange – does not warrant 
granting the petition. 

 The Redondo Beach ordinance expressly applies 
to “sidewalks, curbs and public ways” in addition to 
roadways. Redondo Beach Mun. Code § 3-7.1601(a). 
This is unsurprising because the City’s own docu-
ments from the time of the ordinance’s adoption and 
from the pendency of this case, cited by the en banc 
Ninth Circuit, discuss concerns about day laborers 
“soliciting employment from the sidewalks” and 
“contact[ing] employers from the City sidewalks and 
streets.” Pet. App. 5 (quoting City Attorney memo-
randum); 6 (quoting police officer declaration). Plain-
ly, sidewalk-based expression and roadway-based 
expression raise different concerns in the application 
of the established First Amendment test for regula-
tion of the time, place, and manner of speech. 

 In addition, application of the “time, place, and 
manner” test differed in the older cases because each 
addressed claims by parties seeking to solicit imme-
diate monetary contributions from vehicle occupants 
or to solicit the immediate purchase of a newspaper. 
This Court has recognized in the past that such 
monetary exchanges can be lengthy and disruptive. 
See United States v. Kokinda, 497 U.S. 720, 734 
(1990) (plurality opinion) (“individual solicited must 
decide whether or not to contribute (which itself 
might involve reading the solicitor’s literature or 
hearing his pitch), and then, having decided to do so, 
reach for a wallet, search it for money, write a check, 
or produce a credit card”); Heffron v. Int’l Soc’y for 
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Krishna Consciousness, Inc., 452 U.S. 640, 653 (1981) 
(“stopping [fairgoers] momentarily or for longer 
periods as money is given or exchanged for litera-
ture”). By contrast, day labor solicitation entails no 
immediate exchange of money and may be as brief as 
an exchange of nods and the laborer entering the 
vehicle of the employer. This does not involve the 
regular and repeated entry of a trafficked roadway to 
seek and receive monetary contributions. 

 The cases the City cites are thus distinct in crit-
ical respects, raising no conflict requiring this Court’s 
consideration. In International Society for Krishna 
Consciousness, Inc. v. City of Baton Rouge, 876 F.2d 
494 (5th Cir. 1989), the Fifth Circuit upheld an ordi-
nance that did not restrict activity on the sidewalk. 
Indeed, through the strategic use of ellipsis, Pet. at 
15, Petitioner carefully omits the very language in 
the Baton Rouge ordinance that limits its extension 
beyond “any street or roadway” to include only “any 
shoulder of any street or roadway” and “any neutral 
ground of any street or roadway.” Id. at 495-96. By 
contrast, the Redondo Beach ordinance does not 
similarly limit its reach; indeed it expressly defines 
“street or highway” to include the sidewalk. More-
over, the Baton Rouge case addressed specifically the 
solicitation of immediate monetary donations; the 
Fifth Circuit cited this Court’s and other circuits’ rec-
ognition of the potentially lengthy interaction in the 
solicitation and receipt of immediate monetary con-
tributions. Id. at 497-98. 
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 Similarly, in ACORN v. St. Louis County, 930 
F.2d 591 (8th Cir. 1991), the reviewed law prohibited 
solicitation “in a roadway,” and the ordinance did not 
reach sidewalks. Indeed, the parties even stipulated 
that the ordinance did not apply to solicitors who 
“stand off the roadway – on the curb, median or 
shoulder of the road.” Id. at 594. And, again, as in the 
Baton Rouge case, the ACORN decision specifically 
addressed solicitation of immediate contributions in 
the roadway.1 The final circuit decision cited by the 
City, United States Labor Party v. Oremus, 619 F.2d 
683 (7th Cir. 1980), addressed only “intersection 
solicitation” and involved a state statute that prohib-
ited “stand[ing] on a highway” to solicit. The Seventh 
Circuit decision arose in the context of solicitors 
selling newspapers, which of course involves an 
immediate exchange of money. Id. at 686. Finally, the 
Colorado Supreme Court decision that the City also 
asserts is contrary to the Ninth Circuit decision here, 
similarly involved the immediate sale of newspapers. 
See Denver Publishing Co. v. City of Aurora, 896 P.2d 
306, 308 (Colo. 1995). And, the Aurora ordinance also 
did not, by its plain terms, reach sidewalk-based 
solicitation. Indeed, by its language, the ordinance 

 
 1 The ACORN case addressed the practice of “tagging,” in 
which people ran up to cars stopped at a stoplight to hand 
occupants a “tag” or slip of paper with information about the 
ACORN organization and a request for an immediate monetary 
donation. 930 F.2d at 593. ACORN v. City of Phoenix, 798 F.2d 
1260 (9th Cir. 1986), the case that the en banc Ninth Circuit 
overruled in part here, also addressed “tagging.” 



8 

only applied to solicitation in which the person solicit-
ing would “enter onto the traveled portion of a street 
or highway” or was “located upon any median area 
which separates traffic lanes for vehicular travel.” Id. 

 The en banc Ninth Circuit decision, addressing a 
sweeping Redondo Beach ordinance banning sidewalk-
based solicitation whether or not it involves an im-
mediate exchange of money, presents no conflict with 
older decisions addressing restrictions on the solicita-
tion of the immediate contribution of money within a 
trafficked roadway. 

 
B. The City’s Rewriting of the Ordinance 

Does Not Create Any Circuit Conflict. 

 One of the City’s asserted grievances is that the 
en banc Ninth Circuit rejected its proffered limiting 
construction of the challenged ordinance. This con-
struction, apparently known only to the officials of 
the City, would limit the ordinance to prohibit only 
solicitation that elicits an immediate (and likely 
already illegal) stop by a passing vehicle in traffic 
lanes. The Ninth Circuit correctly concluded that the 
ordinance’s plain language “is not reasonably suscep-
tible to the City’s narrowing construction.” Pet. App. 
17. The Redondo Beach ordinance’s language, which 
defines its coverage to extend broadly to sidewalks 
and curbs, and which extends to “attempts” to solicit 
as well as actual solicitation, nowhere hints at this 
limitation. Moreover, pegging liability to a listener’s 



9 

reaction to speech raises troubling issues of speaker’s 
intent and of “heckler’s veto.” 

 However, even if the City’s rewrite of its ordi-
nance were accepted, the Ninth Circuit decision still 
creates no conflict with other courts. The City’s 
proffered limitation does not restrict its speech prohi-
bition to trafficked roadways; nor does it limit its 
proscription to immediate exchanges of money. There 
is no court conflict warranting Supreme Court review 
and resolution.2 

 
C. Numerous Other Federal Courts Ad-

dressing Bans on Day Labor Solicita-
tion Have Ruled Consistently With the 
Ninth Circuit. 

 Every federal district court of which Respondents 
are aware that has considered the constitutionality 
of an anti-solicitation statute restricting day labor 
solicitation speech from sidewalks has held that these 
restrictions are not narrowly tailored to serve a 
governmental interest in traffic safety. For instance, a 

 
 2 There is concededly a conflict between the en banc Ninth 
Circuit decision here and the intermediate state court decision 
in Xiloj-Itzep v. City of Agoura Hills, 24 Cal. App. 4th 620, 29 
Cal. Rptr.2d 879 (Cal. Ct. App. 1994), which addressed a day 
labor solicitation ban similar to Redondo Beach’s ordinance. 
Plaintiffs contend that Xiloj-Itzep was wrongly decided; it was 
also decided under California state law. In any event, conflict 
with an intermediate state court decision does not warrant 
United States Supreme Court review. 
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federal district court in the Eastern District of New 
York recently enjoined an anti-solicitation ordinance 
prohibiting employment solicitation speech, finding 
that the plaintiffs had met their burden of demon-
strating that they were likely to succeed on their 
First Amendment claim. Centro de la Comunidad 
Hispana de Locust Valley v. Town of Oyster Bay, 10-
cv-02262-DRH-ARL (E.D.N.Y. June, 1, 2010), aff ’d on 
other grounds, 420 Fed.Appx. 97 (2d Cir. 2011). The 
district court held that the ordinance’s restriction on 
employment solicitation speech made from areas ad-
jacent to roadways was not narrowly tailored to ad-
dress purported traffic safety concerns. Id. Similarly, 
district courts in the Ninth Circuit have regularly 
held that the kind of broad anti-solicitation ordinance 
at issue in Redondo Beach is not narrowly tailored. 
For instance, a federal district court in Arizona, like 
the en banc Ninth Circuit in Redondo Beach, held 
that the “myriad of less restrictive means for the City 
to promote traffic safety” evidenced that the ordi-
nance was not narrowly tailored to the jurisdiction’s 
interest in traffic safety. Lopez v. Cave Creek, 559 
F. Supp. 2d 1030, 1035 (D. Ariz. 2008). 

 These district courts, in striking down broad 
restrictions on solicitation speech from sidewalks, 
have regularly distinguished these restrictions from 
the kinds of in-street solicitation of funds that Peti-
tioner erroneously asserts create a circuit split. See 
Comite de Jornaleros v. City of Glendale, No. CV 04-
3521 (C.D. Cal. May 13, 2005) (holding ordinance not 
narrowly tailored because statute defines solicitation 
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broadly and regulates solicitation from sidewalks, 
thus distinguishing case from others dealing only 
with exchange of money in roadway); see also Soc’y of 
St. Vincent de Paul v. City of Los Altos, No. C-02-
00847-JF at 7-8 (N.D. Cal. August 2, 2002) (same); 
Coal. for Humane Immigrant Rights of L.A. v. Burke, 
2000 WL 1481467 at *6-7 (C.D. Cal. 2000) (same). 
Thus, the consensus among the federal district courts 
that have addressed the kinds of restrictions on day 
labor speech at issue in this case is that these ordi-
nances are unconstitutional restrictions on speech. 
This hardly demonstrates the kind of split authority 
as to warrant the grant of certiorari. 

 
III. THE NINTH CIRCUIT CORRECTLY EN-

GAGED IN A STRAIGHTFORWARD AP-
PLICATION OF THE NARROW TAILORING 
ELEMENT OF THE “TIME, PLACE, AND 
MANNER” TEST. 

A. The City’s Strategic Conflation of Over-
breadth and Narrow Tailoring Seeks 
to Render the Long-Established Tai-
loring Inquiry a Nullity. 

 The City of Redondo Beach attempts to classify 
the Ninth Circuit en banc majority decision here as 
an inappropriate application of the First Amendment 
overbreadth doctrine. In fact, the Ninth Circuit 
engaged in a mundane, straightforward application of 
the narrow tailoring element of the “time, place, and 
manner” test for regulation of expression in a public 
forum. At the beginning and end of the en banc 



12 

opinion, the Ninth Circuit expressly states its hold-
ing: “We conclude that the Ordinance fails to satisfy 
the narrow tailoring element of the Supreme Court’s 
‘time, place, and manner’ test.” Pet. App. 4. See also 
App. 28 (“Because the Ordinance is not narrowly 
tailored to achieve the City’s goals, it is facially 
unconstitutional.”). By inaccurately couching the 
court’s plain holding in terms of an overbreadth 
conclusion, the City implies that the Ninth Circuit 
somehow concluded that day laborers’ speech could be 
constitutionally prohibited under the Redondo Beach 
ordinance, but that the law is unconstitutional solely 
because of its potential application to others not in 
the case. The en banc Ninth Circuit reached no such 
conclusion, and any implication otherwise is simply 
false. 

 Of course, the other effect of characterizing a 
straightforward application of the “time, place, and 
manner” test as a holding of overbreadth is to implic-
itly render the narrow tailoring inquiry a nullity. If 
courts could never look beyond the specific expressive 
activity engaged in by plaintiffs, then narrow tailor-
ing would never be a concern. The narrow tailoring 
inquiry necessarily requires an assessment of how 
broadly the challenged regulation sweeps. See Ward 
v. Rock Against Racism, 491 U.S. 781, 799 (1989) 
(narrow tailoring requires determining if regulation 
“burden[s] substantially more speech than is neces-
sary to further the government’s legitimate inter-
ests”). Yet, this Court has never characterized that 
assessment as an application of the separate, though 
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surely related,3 doctrine of overbreadth in First 
Amendment challenges. Still, the Court has always 
stated and expected the courts to assess narrow 
tailoring in evaluating the validity of “time, place, 
and manner” regulations. The Petition’s strategic 
conflation of overbreadth and narrow tailoring, and 
its concomitant mischaracterization of the Ninth 
Circuit holding, should not cloud the issue. This case 
involves no application of the overbreadth doctrine, 
much less a misapplication of the doctrine. There is 
no “overbreadth” issue to be reviewed or reconciled by 
the Court in this case. 

 
B. The Ninth Circuit Correctly Concluded 

That the Redondo Beach Ordinance Is 
Not Narrowly Tailored. 

 In this case, the Ninth Circuit applied the long-
established test for narrow tailoring and correctly 
concluded that the Redondo Beach ordinance does 
“burden substantially more speech than is necessary 
to further the government’s legitimate interests” in 
traffic flow and safety. See Pet. App. 21 (quoting 
Ward, 491 U.S. at 799). The en banc court reviewed 
the broad sweep of the ordinance – applying by its 
plain language to every solicitation or attempt to 
solicit from the roadway or sidewalk directed at a 

 
 3 In reviewing overbreadth as one of several underlying 
First Amendment doctrines, the Ninth Circuit was certainly 
informed in its holding by the Supreme Court’s evident “concern 
about chilling protected speech.” See Pet. App. 12-13. 
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motor vehicle occupant. The court cites numerous 
examples of prohibited speech that would have no 
effect on traffic flow or safety.4 This includes many 
examples of speech from the sidewalk and many 
examples of speech, including implicitly day labor 
solicitation, away from a major thoroughfare. Based 
on this review, the en banc Ninth Circuit held that 
the challenged ordinance “suppress[es] a great quan-
tity of speech that does not cause the evils that it 
seeks to eliminate.” Pet. App. 27 (quoting Ward, 491 
U.S. at 799 n.7). 

 While the City certainly may disagree with the 
Ninth Circuit’s application of the long-established 
narrow tailoring inquiry and the conclusion of the 
nine judges in the en banc majority that the City had 
failed to meet its burden of demonstrating that the 
challenged ordinance is narrowly tailored, that disa-
greement is not a sufficient basis for this Court to 
grant certiorari.  

 

 
 4 To support its conclusion, the Ninth Circuit noted the 
many pre-existing legal non-speech restrictions that could easily 
serve the City’s interests, including laws against jaywalking, 
obstruction of traffic, illegally stopping a vehicle, and obstruc-
tion of the sidewalk. See Pet. App. 24-25. The Ninth Circuit 
noted these other approaches as an added support of its conclu-
sion, noting this Court’s admonition: “If the First Amendment 
means anything, it means that regulating speech must be a last 
– not first – resort.” Pet. App. 27 (quoting Thompson v. W. States 
Med. Ctr., 535 U.S. 357, 373 (2002)). 
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IV. THE NINTH CIRCUIT CORRECTLY ANA-
LYZED THE POTENTIAL OVERBREADTH 
IMPLICATIONS OF THE ORDINANCE. 

 The Ninth Circuit, in holding the challenged 
ordinance unconstitutional based on a standard 
application of the “time, place, and manner” test, 
concluded that the ordinance prohibited “several 
‘obvious examples’ ” of solicitation engaged in by 
third-parties “that do not cause the types of problems 
that motivated the Ordinance.” Pet. App. 21 (quoting 
Watchtower Bible & Tract Soc’y of N.Y., Inc. v. Vill. of 
Stratton, 536 U.S. 150, 166 (2002)). The Ninth Cir-
cuit’s examples of speech prohibited by the plain 
terms of the Ordinance are forms of solicitation com-
monly occurring everyday on the sidewalks of Redondo 
Beach. While these examples are essentially the same 
type of speech that Respondents engage in, the Ninth 
Circuit properly held, and the City does not contest, 
that a prohibition on these forms of third-party 
speech bear no relation to the City’s purported gov-
ernmental interests. While the Ninth Circuit did not 
base its holding on an overbreadth analysis, these 
examples of the scope of the prohibition on speech 
as applied to third-party speech also properly demon-
strate the existence of the “substantial number of 
its applications . . . judged in relation to the statute’s 
plainly legitimate sweep” that render the ordinance 
unconstitutionally overbroad. United States v. Stevens, 
130 S. Ct. 1577, 1587 (2010) (quoting Wash. State 
Grange v. Wash. State Republican Party, 552 U.S. 
442, 449 n. 6 (2008)). 
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 Here, the en banc Ninth Circuit could have in-
validated the Ordinance as unconstitutionally over-
broad because, even if it could be constitutionally 
applied to some forms of solicitation, it also reaches a 
substantial amount of speech that is not related to 
advancing the City’s purported governmental inter-
ests.5 Id. As the District Court noted, the ordinance 
restricts day laborer solicitation that “may or may not 
attempt to stop the flow of traffic; although a given 
day laborer may signal a given vehicle and its oc-
cupants to ‘stop’ and confer, he or she may just as 
readily signal for that individual to pull into an 
adjacent parking lot.” D. Ct. Op., Pet. App. 174. The 
ordinance also would prohibit day laborers from 
soliciting work from occupants of “lawfully parked 
vehicles or vehicles stopped on residential streets on 
which there may not be significant traffic.” D. Ct. Op., 
Pet. App. 175 (emphasis in original). Moreover, the 
ordinance also, by its plain terms, restricts other 
forms of solicitation from sidewalks. As the Ninth 
Circuit held:  

The Ordinance technically applies to chil-
dren selling lemonade on the sidewalk in 
front of their home, as well as to Girl Scouts 
selling cookies on the sidewalk outside of 

 
 5 Courts need not reach the issue of whether a statute can 
constitutionally be applied to a specific challenger’s speech to 
conclude that the ordinance is unconstitutionally overbroad. See 
Stevens, 130 S. Ct. at 1587 n. 3 (noting that Court had not 
rendered holding as to whether statute was constitutional as 
applied to challenger’s speech).  
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their school and would prohibit signbearers 
on sidewalks seeking patronage or offering 
handbills even though their conduct does not 
pose a traffic hazard, as well as prohibit 
sidewalk food vendors from advertising their 
wares to passing motorists. The Ordinance 
applies to a motorist who stops, on a residen-
tial street, to inquire whether a neighbor’s 
teen-age daughter or son would be interested 
in performing yard work or babysitting. As 
the Plaintiffs observe, the Ordinance even 
applies to “school children shouting ‘carwash’ 
at passing vehicles,” and “protestors implor-
ing donations to a disaster relief fund.”  

Pet. App. 21-22 (internal citations and quotation 
marks omitted).  

 While courts can ignore examples of “implausi-
ble” communicative action in an overbreadth analy-
sis, the types of third-party speech identified by the 
Ninth Circuit are not “fanciful hypotheticals.” See 
United States v. Williams, 553 U.S. 285, 301 (2008) 
(dismissing examples of speech that Court did not 
believe third-parties would engage in). Rather, these 
are examples of speech, prohibited by the ordinance, 
occurring everyday on sidewalks in cities across the 
country. As such, the en banc Ninth Circuit properly 
considered these examples in determining “narrow 
tailoring” and could have done the same to reach 
an overbreadth conclusion. See City of Houston v. 
Hill, 482 U.S. 451, 466-67 (1987) (holding an ordi-
nance overbroad where “ordinance’s plain language is 
admittedly violated scores of times daily”). 
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 The City also attempts to dismiss these examples 
of the ordinance’s sweeping application by claiming 
that these examples of third-party speech do not have 
a “‘different impact on any third parties’ interests in 
free speech than it has’ on the plaintiffs.” Pet. at 33 
(quoting Members of the City Council of L.A. v. Tax-
payers for Vincent, 466 U.S. 789, 801 (1984)). This is 
plainly not a requirement of the “narrow tailoring” 
test the Ninth Circuit applied, and this perhaps 
explains why the City is at pains to characterize the 
Ninth Circuit decision inaccurately as an overbreadth 
decision. But, even if it were an overbreadth determi-
nation, the City’s argument would be unavailing.  

 In Taxpayers for Vincent, plaintiffs brought a 
facial overbreadth challenge to a statute that prohib-
ited plaintiffs posting campaign posters “attached . . . 
to utility poles at various locations by draping them 
over crosswires which support the poles and stapling 
the cardboard together at the bottom.” 466 U.S. at 
792-93. The Court held that the ordinance was consti-
tutional as applied to plaintiffs’ signs, and that the 
evidence in the record only demonstrated that the 
ordinance applied to other signs which were even 
more likely to be “posted in such a way that they may 
create safety or traffic problems.” Id. at 801-02. Based 
on this record, the Court held that “if the ordinance 
may be validly applied to [Plaintiff ’s signs], it can be 
validly applied to most if not all of the signs of parties 
not before the Court.” Id. at 802.  

 Once again, even if the Redondo Beach ordinance 
could be constitutionally applied to some forms of 
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solicitation engaged in by Respondents, the en banc 
Ninth Circuit properly held that, by its plain terms, 
the Ordinance prohibits forms of solicitation that “do 
not cause the types of problems that motivated the 
Ordinance.” Pet. App. 21.6 Because the Ordinance 
prohibits speech that has no relation to the City’s 
purported governmental interests, as well as solicita-
tion speech that conceivably does, there is clearly a 
“different impact on [some] third parties’ interests in 
free speech” making this third-party speech relevant 
to a narrow tailoring or an overbreadth analysis. 
Taxpayers for Vincent, 466 U.S. at 801. As such, the 
City’s claim that the Ninth Circuit’s examples of re-
stricted third-party solicitation speech are not evi-
dence of overbreadth is erroneous.  

 Because the Ninth Circuit properly analyzed the 
potential overbreadth issues implicated by the ordi-
nance, even as it based its holding on “narrow tailor-
ing,” there is no issue here warranting a grant of 
certiorari.  

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 The Court of Appeals decision in this case does 
not conflict with the decision of another United States 

 
 6 Indeed, the City does not even attempt to claim, and could 
not plausibly claim, that the third-party speech identified by the 
Ninth Circuit causes any problems implicating its asserted 
governmental interests. 
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court of appeals or with the decision of a state court of 
last resort. Nor does the decision conflict with rele-
vant decisions of this Court; the nine-judge en banc 
court majority engaged in a straightforward applica-
tion of this Court’s well-established “narrow tailoring” 
test for regulation of the “time, place, and manner” of 
free expression in a public forum. Accordingly, Re-
spondents urge this Court to deny the petition for 
certiorari. 
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