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QUESTIONS PRESENTED 

1. Whether the Speech or Debate Clause has a 
non-disclosure privilege that prevents agents of the 
Executive from obtaining legislative-act materials 
from a Member of Congress without consent. 

2. Whether the Speech or Debate Clause’s 
protections for fact-finding and investigation of 
potential legislation extend to individual Members of 
Congress and, if so, whether those protections are 
subject to a crime-fraud exception. 
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Former United States Representative Richard G. 
Renzi respectfully petitions this Court for a writ of 
certiorari to review the judgment of the United 
States Court of Appeals for the Ninth Circuit. 

OPINIONS BELOW 

The opinion of the court of appeals (App. 1a-55a) 
is reported at 651 F.3d 1012.  The order denying en 
banc review (App. 239a-240a) is unreported. 

The decisions of the district court (App. 56a-78a, 
210a-222a) are reported respectively at 686 F. Supp. 
2d 956, and 686 F. Supp. 2d 991. 

JURISDICTION 

The judgment of the court of appeals was entered 
on June 23, 2011.  The court of appeals denied 
rehearing en banc on August 1, 2011.  This Court has 
jurisdiction under 28 U.S.C. § 1254(1) (2006). 

CONSTITUTIONAL PROVISION INVOLVED 

The Speech or Debate Clause provides that, “for 
any Speech or Debate in either House, [Senators and 
Representatives] shall not be questioned in any other 
Place.”  U.S. Const. art. I, § 6, cl. 1. 

STATEMENT 

This case arises out of the Executive’s 
investigation and prosecution of former United 
States Representative Richard G. Renzi for his 
actions while developing federal land-exchange 
legislation—a process that involves the exchange of 
federal for private land and requires Members of 
Congress to reach consensus with land-exchange 
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proponents on the terms of legislation prior to its 
introduction.   

The implications of this case, however, extend 
well beyond the land-exchange context.  The Ninth 
Circuit significantly restricted the scope of the 
Speech or Debate Clause in a manner flatly 
inconsistent with the decisions of other courts of 
appeals.  Granting review in this case would allow 
this Court to resolve two inter-circuit conflicts 
concerning the scope of the Clause.  Because of these 
conflicts, Members of Congress face uncertainty over 
whether agents of the Executive may obtain their 
legislative materials without consent, and whether 
legislators’ investigation of proposed legislation is 
even protected by the Clause.  These doubts render 
executive investigations of legislators perilous for 
both branches, and undermine legislative 
independence by chilling Members’ ability to 
participate in the deliberative and communicative 
processes of the Congress.  The Court should take 
this opportunity to clarify the scope of the Clause 
and lay these doubts to rest. 

I. LEGAL BACKGROUND 

A. The Speech or Debate Clause 

Legislative immunity has been fundamental to 
the structure of our government since its founding. 
Tenney v. Brandhove, 341 U.S. 367, 372 (1951) 
(“Freedom of speech and action in the legislature was 
taken as a matter of course by those who severed the 
Colonies from the Crown and founded our Nation.”).   
The Speech or Debate Clause ensures legislative 
immunity and “reinforc[es] the separation of powers 
so deliberately established by the Founders” by 
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protecting Members against “prosecution by an 
unfriendly executive and conviction by a hostile 
judiciary.”  United States v. Johnson, 383 U.S. 169, 
178, 179 (1966).  “The immunities of the Speech or 
Debate Clause were not written into the Constitution 
simply for the personal or private benefit of Members 
of Congress, but to protect the integrity of the 
legislative process by insuring the independence of 
individual legislators.”  Eastland v. United States 
Servicemen’s Fund, 421 U.S. 491, 502 (1975) (quoting 
United States v. Brewster, 408 U.S. 501, 507 (1972)).   

To achieve the Clause’s principal objective—
protecting legislators from executive and judicial 
interference—this Court has “[w]ithout exception . . . 
read the Speech or Debate Clause broadly to 
effectuate its purposes.”  Id. at 501.  For example, 
this Court has long recognized that the Clause’s 
protections must reach activities “other than literal 
speech or debate.”  Id. at 503.  Thus, the Court has 
given the Clause a practical meaning, protecting all 
activity within the “legitimate legislative sphere.”  
Id.  To determine whether a Member’s activities 
qualify for protection, the Court looks at whether the 
activities were “an integral part of the deliberative 
and communicative processes by which Members 
participate in committee and House proceedings with 
respect to the consideration and passage or rejection 
of proposed legislation or with respect to other 
matters which the Constitution places within the 
jurisdiction of either House.”  Id. at 504 (quoting 
Gravel v. United States, 408 U.S. 606, 625 (1972)).1 

                                            
1 This Court has found the following activities to be 

protected legislative acts: “delivering an opinion, uttering a 
(Continued …) 
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This Court has also recognized several broad 
protections that the Speech or Debate Clause 
provides to Members of Congress:  (1) immunity from 
prosecution and lawsuits for their legislative acts, see 
Johnson, 383 U.S. at 182; (2) a testimonial privilege 
protecting Members of Congress and their aides from 
being required to testify about their legislative acts 
regardless of whether that testimony is intended to 
be used as evidence against them, Gravel, 408 U.S. 
at 615-16, 628-29; and (3) an evidentiary privilege 
barring prosecutors and parties in civil suits from 
introducing legislative-act evidence from any source 
against Members, United States v. Helstoski, 442 
U.S. 477, 487 (1979).   

At issue here is the scope of the Clause’s 
immunity as well as whether the Clause’s 
testimonial privilege includes a non-disclosure 
privilege that protects Members of Congress from 
being required to disclose legislative documents and 
information in the same manner that it protects 
them against compelled testimony.   

B. Land-Exchange Legislation 

The Property Clause of the Constitution gives 
Congress the “Power to dispose of and make all 
needful Rules and Regulations respecting the 
Territory or other Property belonging to the United 
                                            
speech, or haranguing in debate,” Tenney, 341 U.S. at 374; 
proposing and voting on legislation, Brewster, 408 U.S. at 526; 
preparing, publishing and using a legislative report, Doe v. 
McMillan, 412 U.S. 306, 312-13 (1973); authorizing 
investigations and issuing subpoenas, Eastland, 421 U.S. 
at 504; and preparing for, holding and introducing materials at 
hearings, Gravel, 408 U.S. at 629.   
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States.”  U.S. Const. art. IV, § 3, cl. 2.  Specifically, 
the Property Clause gives “Congress the power [over 
the public lands] to control their occupancy and use, 
to protect them from trespass and injury and to 
prescribe the conditions upon which others may 
obtain rights in them . . . .” Utah Power & Light Co. 
v. United States, 243 U.S. 389, 405 (1917). 

Under this broad grant of power, Congress has 
the authority to enact legislation providing for an 
exchange of public land for private land.  The 
development of direct land-exchange legislation is 
similar to the negotiation of a commercial contract, 
and requires extensive negotiations between 
Members of Congress and land-exchange proponents.  
See, e.g., Wash. County Growth and Conservation Act 
of 2006 and White Pine County Conservation 
Recreation and Dev. Act of 2006: Hearing on S.3636 
and S.3772 Before the Subcomm. on Public Lands 
and Forests of the S. Comm. on Energy and Natural 
Res., 109th Cong. 8 (2007) (statement of Sen. John 
Ensign explaining “Senator Reid and I have worked 
tirelessly . . . [as well as] both our staffs here in 
Washington as well as our staffs in Nevada, sitting 
down with all of the stakeholders, everybody from 
the environmental groups, the local governments, 
developers, power companies, water companies, 
Federal, State and local governments . . .”).  As part 
of this process, Members routinely negotiate over the 
property to be included in land-exchange legislation.  
See, e.g., id. at 14. 

II. FACTUAL BACKGROUND 

The Second Superseding Indictment (the 
“Indictment”) (App. 79a-155a) charges Congressman 
Renzi with extortion and other public corruption 
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offenses based on allegations that, while developing 
certain land-exchange legislation, he asked the 
proponents of the legislation to acquire a parcel of 
property owned by James Sandlin (the “Sandlin 
property”) and include it among the land to be 
conveyed to the federal government in return for 
Congressman Renzi’s support for the legislation.  
The Sandlin property had significant environmental 
value: there is substantial evidence in the record 
that Congressman Renzi sought to bring it into 
conservation to alleviate water use impacting the 
surrounding San Pedro River watershed.  See, e.g., 
C.A. SER 287-88 (statement by The Nature 
Conservancy that the Sandlin Property was “the 
largest remaining user of agricultural water in the 
Sierra Vista Subwatershed and its retirement [wa]s 
the single most important step that [could] be taken . 
. . to protect stream flows in the San Pedro River in 
that area.”).2   

Sandlin was Congressman Renzi’s former 
business partner.  The Indictment alleges that 
Congressman Renzi did not disclose this fact to the 
land-exchange proponents, and that Sandlin used 
the proceeds from the sale of the Sandlin property to 
repay a debt to Renzi.  App. 87a-96a. 

During its investigation, the government targeted 
and obtained evidence regarding Congressman 
Renzi’s development of the land-exchange legislation.  

                                            
2 “C.A. SER” signifies the Sealed Excerpts of Record before 

the Ninth Circuit.  The district court sealed exhibits covered by 
a stipulated protective order that permits the parties to quote 
from and reference the exhibits in court filings. 
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The government did so by (1) interviewing 
Congressman Renzi’s aides without his consent 
about his role developing the land-exchange 
legislation, see, e.g., C.A. SER 153-54, 157, 159, 162-
71, 182, 184-87, 190-95; (2) procuring documents 
related to the legislation that the aides stole from 
Congressman Renzi’s office, see, e.g., C.A. SER 163-
64, 174, 180, 186-88; (3) surreptitiously recording 
Congressman Renzi’s telephone conversations and 
meetings related to the proposed land-exchange, see, 
e.g., C.A. SER 301-02, 306-08; and (4) wiretapping 
Congressman Renzi’s cellular telephone and 
recording conversations about his work negotiating, 
drafting, sponsoring, and introducing legislation—
including calls between Congressman Renzi and 
other Members of Congress, see, e.g., C.A. SER 311-
15, 322, 324-31, 333-38, 344-45, 348.  The 
government then used this evidence to further its 
investigation and obtain an indictment.  See, e.g., 
C.A. SER 087-88, 090, 107-12, 197, 209, 213-15, 250-
52, 256-61, 268, 271-74, 282-85, 295-98. 

Congressman Renzi moved to dismiss the 
Indictment based on Speech or Debate Clause 
violations, contending that the government 
improperly based the charges on his legislative acts, 
that legislative-act evidence permeated the grand 
jury presentation, and that the investigation was 
tainted because the government obtained legislative-
act evidence from Congressman Renzi without his 
consent.  On similar grounds, Congressman Renzi 
moved to suppress the legislative-act evidence and 
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for a Kastigar-type hearing3 to determine whether 
the government used protected evidence to obtain 
the Indictment. 

III. PROCEEDINGS BELOW 

A. The District Court Orders 

The district court denied Congressman Renzi’s 
pretrial Speech or Debate Clause motions to dismiss, 
to suppress evidence, and for a Kastigar hearing in 
three separate orders (each adopting a magistrate 
judge’s report and recommendation), of which two 
are relevant to this petition.  In its first ruling, 
denying a Kastigar-type hearing (App. 210a-222a), 
the district court determined that the Clause’s 
privilege “is one of use, not non-disclosure,” and is 
adequately “protected by dismissal of an indictment 
or any charges brought against a Congressman 
which are dependent on privileged evidence and by 
requiring preclusion of any privileged evidence.”  
App. 216a.    

                                            
3 In Kastigar v. United States, 406 U.S. 441 (1972), this 

Court ruled, under the federal immunity statute and the Fifth 
Amendment’s Self-Incrimination Clause, that once a defendant 
demonstrates that he has testified under a grant of immunity 
regarding matters related to the charges at issue, the 
prosecutors have “the burden of showing that their evidence is 
not tainted by establishing that they had an independent, 
legitimate source for the disputed evidence.”  Id. at 460.  In this 
case, Congressman Renzi asked the district court to impose a 
similar proof requirement where FBI investigators had 
obtained Speech-or-Debate privileged information related to the 
charges in the Indictment, without his knowledge or consent.  
App. 7a-8a.   
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In its second ruling, denying Congressman 
Renzi’s motions to dismiss the Indictment for Speech 
or Debate Clause violations (App. 56a-78a), the 
district court concluded that Congressman Renzi’s 
fact-finding and investigation of potential land-
exchange legislation were not protected legislative 
acts.  App. 61a-63a, 67a-69a.  

B. The Ninth Circuit’s Decision 

On June 23, 2011, the court of appeals affirmed.  
The Court opined, first, that Congressman Renzi’s 
discussions about the terms of proposed federal land-
exchange legislation were not protected legislative 
acts.  App. 11a-27a.  In the Court’s view, 
Congressman Renzi’s alleged actions involved only 
the promise of future legislative actions, which it 
concluded were not protected by the Clause.  
App. 17a-24a.  The Court concluded that this was so 
even assuming that Congressman’s Renzi’s actions 
properly could be viewed as investigating potential 
legislation because it found that the Clause did not 
protect a Member’s investigative activities when 
those activities were alleged to have been unlawful.  
App. 25a-27a.  By limiting the scope of the Clause in 
this way, the Ninth Circuit created a novel crime-
fraud exception to the Clause that is not recognized 
by any other Circuit. 

The Court opined, second, that Congressman 
Renzi was not entitled to any meaningful remedy for 
the government’s deliberate intrusion upon protected 
legislative act materials because the Speech or 
Debate Clause did not include a non-disclosure 
privilege.  App. 39a-55a.  In reaching this conclusion, 
the Court explicitly rejected the D.C. Circuit’s 
opinion in United States v. Rayburn House Office 
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Building, 497 F.3d 654 (D.C. Cir. 2007) (“Rayburn”), 
as well as its analysis in Brown & Williamson 
Tobacco Corp. v. Williams, 62 F.3d 408 (D.C. Cir. 
1995), and Minpeco, S.A. v. Conticommodity Services, 
Inc., 844 F.2d 856 (D.C. Cir. 1988), in which the D.C. 
Circuit recognized that the Speech or Debate Clause 
includes a non-disclosure privilege.   

The court of appeals denied Congressman Renzi’s 
request for rehearing en banc.  App. 239a-240a. 

REASONS FOR GRANTING THE PETITION 

This case presents an opportunity for the Court to 
resolve two inter-circuit conflicts with respect to 
significant questions regarding the scope of the 
Speech or Debate Clause:  whether the Clause 
includes a non-disclosure privilege preventing the 
Executive or private parties in civil litigation from 
obtaining legislative material from a Member of 
Congress without his consent; and whether the 
Speech or Debate Clause’s protections for fact-
finding and investigation of potential legislation 
extend to investigations by individual Members of 
Congress.  Further, it brings before the Court the 
Ninth Circuit’s novel conclusion that the Clause is 
subject to a crime-fraud exception in this context—an 
exception fundamentally inconsistent with the 
purpose of the Clause.   

The Ninth Circuit’s rulings on these issues reflect 
an extremely restrictive interpretation of the Speech 
or Debate Clause.  Had this case arisen in the 
District of Columbia, where Congress sits and where 
much of the conduct is alleged to have occurred, 
Congressman Renzi’s requests for dismissal of the 
Indictment or other meaningful relief likely would 
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have been granted.  Unless the Court intervenes to 
resolve these conflicting interpretations of the 
Clause, legislators’ ability to perform their legislative 
duties properly will be inhibited by fear of intrusive 
investigations by the Executive and potential 
liability for conduct that should fall squarely within 
the legislative sphere.  The uncertainty the Ninth 
Circuit’s decision creates for Members of Congress 
and the damage it does to the delicately balanced 
separation of powers warrant review by this Court.  

The Court has not rendered a significant opinion 
on the Speech or Debate Clause in more than 30 
years.  In that time, the circuits have become deeply 
divided on fundamental issues regarding the scope of 
the Clause’s protections.  Because of the importance 
of the constitutional questions presented and the 
direct conflicts among the circuits, this Court should 
grant review.  See Fuller v. Oregon, 417 U.S. 40, 42 
(1974). 

I. THE NINTH CIRCUIT’S REFUSAL TO 

RECOGNIZE THE SPEECH OR DEBATE 

CLAUSE’S NON-DISCLOSURE PRIVILEGE 

CREATES AN INTER-CIRCUIT CONFLICT WITH 

RESPECT TO AN EXTREMELY IMPORTANT 

QUESTION. 

By interpreting the Clause to permit the 
Executive to obtain legislative materials from a 
Member of Congress without his consent, the Ninth 
Circuit has eviscerated one of the Constitution’s most 
vital protections of the separation of powers and 
jeopardized the independence and integrity of the 
Legislature.  And it has adopted an interpretation of 
the Clause that squarely conflicts with the one 
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applied by the D.C. Circuit.  Review by this Court is 
clearly warranted. 

A. The Decision Below Squarely Conflicts 
With The Rule Applied In The District Of 
Columbia Circuit. 

The Ninth Circuit acknowledged that its refusal 
to recognize a non-disclosure privilege within the 
protections of the Speech or Debate Clause created a 
direct conflict with the D.C. Circuit.  App. 43a 
(“Simply stated, we cannot agree with our esteemed 
colleagues on the D.C. Circuit.”). 

In United States v. Rayburn House Office 
Building, 497 F.3d 654 (D.C. Cir. 2007), the D.C. 
Circuit concluded that the Clause protects Members 
of Congress from disclosing legislative-act materials, 
“regardless of the use to which the disclosed 
materials are put.”  497 F.3d at 660.  There, the 
government had executed a search warrant on 
Representative William Jefferson’s congressional 
offices.  Id. at 656.  The court held that “a search that 
allows agents of the Executive to review privileged 
materials without the Member’s consent violates the 
Clause.”  Id. at 663 (emphasis added).   

The D.C. Circuit noted that this Court has 
recognized the Clause includes a testimonial 
privilege and has further stated that “when the 
privilege applies it is absolute.”  Id. at 659-60.  In 
prior cases, the D.C. Circuit concluded that, for 
purposes of the Clause, there is no legitimate 
distinction “between documentary and oral 
testimony.”  See Brown & Williamson Tobacco Corp., 
62 F.3d at 420-21; see also Minpeco, 844 F.2d at 859-
60.  Applying that understanding in Rayburn, the 
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court of appeals held that “[i]f the testimonial 
privilege under the Clause is absolute and there is no 
distinction between oral and written materials 
within the legislative sphere, then the non-disclosure 
privilege for written materials . . . is also absolute, 
and thus admits of no balancing.”  497 F.3d at 662 
(citation omitted). 

The Rayburn majority understood that the 
involuntary disclosure of legislative materials to the 
Executive necessarily interferes with the legislative 
process—the primary concern the Clause was 
designed to address—by exposing legislators to 
harassment and chilling legislative speech.  See id. 
at 661 (prohibiting disclosure of legislative materials 
because it disrupts the legislative process by 
“chill[ing] the exchange of views with respect to 
legislative activity”). 

The Ninth Circuit expressly declined to follow 
Rayburn’s holding, stating that it could not “agree 
with our esteemed colleagues on the D.C. Circuit.”  
App. 43a.  It held that the compelled disclosure of 
legislative materials is prohibited only if the 
underlying case is barred by the Clause—i.e., if the 
underlying action out of which the request for 
legislative materials arose is against a Member of 
Congress and based on legislative acts.  App. 45a.  In 
all other cases, according to the Ninth Circuit, 
nothing prevents the Executive or a private party 
from obtaining legislative materials from a Member 
over his objection—whether through discovery 
demands, subpoenas or more intrusive investigative 
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techniques like search warrants, wiretaps, and secret 
interviews of congressional aides. 4 

The conflicting standards resulting from these 
disparate decisions are intolerable.  The Speech or 
Debate Clause protects Members’ legislative acts 
both on Capitol Hill and in their home districts.  
Under the current state of the law, Members of 
Congress representing congressional districts in the 
Ninth Circuit will receive different protection for 
their legislative acts in their offices in Washington 
than they will when they perform the very same acts 
in their home districts.  Other Members will not 
know the scope of protection the Clause provides 
given this circuit split.  And with respect to 
investigative techniques like wiretaps, which can 
intercept telephone conversations in multiple 
locations, the scope of the Clause may depend on the 
mere fortuity of the judicial district in which the 
government obtains the wiretap order.  The Court 

                                            
4 The only other U.S. court of appeals that has arguably 

addressed this issue is the Third Circuit, which has stated that 
the Speech or Debate Clause “when applied to records or third-
party testimony is one of nonevidentiary use, not of non-
disclosure.”  In re Grand Jury Investigation, 587 F.2d 589, 597 
(3d Cir. 1978) (“Eilberg”) (citing In re Grand Jury (Cianfrani), 
563 F.2d 577 (3d Cir. 1977) (addressing the federal common-law 
legislative privilege)).  Subsequently, however, the Third 
Circuit reversed a lower court order, based on Eilberg, that 
directed a committee of the House to produce to the Executive 
legislative records protected by the Clause.  See, Order at 1, 
United States v. McDade, No. 96-1508 (3d Cir. July 12, 1996) 
(stating that Eilberg “neither required nor authorized 
disclosure to the government”).  As a result, Eilberg has little 
bearing on the question before this Court. 
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should intervene to settle this unacceptable 
situation.    

B. The Ninth Circuit’s Decision Addresses 
An Important Question Of Federal Law 
That Has Not Been, But Should Be, 
Settled By This Court. 

There can be no doubt that the question 
presented regarding the scope of protection provided 
by the Speech or Debate Clause is sufficiently 
important to warrant this Court’s attention.  The 
Clause is the legislative branch’s critical protection 
against interference by the executive and judicial 
branches.  Ensuring that the Clause is properly 
interpreted is therefore essential to safeguarding the 
separation of powers that is one of the foundations of 
our democracy. 

The consequences of the Ninth Circuit’s ruling 
provide another reason for review by this Court.  The 
standard adopted in this case permits the Executive 
to aggressively seek legislative materials, possibly 
for politically-motivated reasons, in a manner that 
would fundamentally undermine legislative 
independence.  If this decision stands, Members of 
Congress will face the reality that the Executive can 
obtain ready access to their confidential, deliberative 
communications about legislation in criminal, 
regulatory, and civil investigations. 

In addition, if a Member has no protection 
against disclosure unless the underlying case is itself 
precluded by the Clause, App. 45a, then any litigant 
can demand the production and disclosure of 
legislative materials in all manner of civil and 
regulatory actions as long as the Member is not a 



16 

  

defendant.  Given the huge volume of legislative 
documents generated by the legislative process in the 
House and the Senate, opening the doors to 
disclosure of legislative documents as long as the 
Member is not a named party will result in an 
enormous burden on Members that further threatens 
legislative independence.  Members will be required 
to devote a substantial portion of their limited 
administrative resources to complying with discovery 
demands instead of conducting the business of 
legislating.  This will mark a fundamental change to 
the legislative sphere of autonomy and independence 
that has historically existed in our constitutional 
system. 

Indeed, the United States House of 
Representatives, acting through its Bipartisan Legal 
Advisory Group, has voiced its concern over the 
repeated and flagrant violations of the Speech or 
Debate Clause in connection with the government’s 
investigation of Congressman Renzi, with the goal of 
ensuring that future prosecutions comply with the 
Clause, including its non-disclosure privilege. 

The government has previously recognized the 
importance of this issue—urging this Court to review 
the D.C. Circuit’s decision in Rayburn 
notwithstanding the absence of a conflict among the 
lower courts.  See Petition for Writ of Certiorari, 
United States v. Rayburn House Office Bldg., 552 
U.S. 1245 (2008) (No. 07-816).  The Court denied 
review at that time, but the conflict created by the 
decision below makes this important issue of federal 
law now ripe for this Court’s review. 
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C. This Court Has Not, Contrary To The 
Suggestion Of The Ninth Circuit, 
Implicitly Rejected A Non-Disclosure 
Privilege. 

This Court held in Gravel that a Member of 
Congress “may not be made to answer—either in 
terms of questions or in terms of defending himself 
from prosecution”—regarding legislative acts.  See 
408 U.S. at 616 (emphasis added); see also U.S. 
Const. art. I, § 6, cl. 1 (“shall not be questioned in 
any other Place”).  The only logical interpretation of 
the Court’s language is that Members of Congress 
are protected against providing information, as well 
as against prosecution.  Recognizing this, the D.C. 
Circuit correctly concluded in Rayburn that 
permitting disclosure of legislative materials 
interferes with the legislative process—the primary 
concern the Clause was designed to address.  See 
Rayburn, 497 F.3d at 661 (prohibiting disclosure of 
legislative materials because it disrupts the 
legislative process by “chill[ing] the exchange of 
views with respect to legislative activity”).   

The logic underlying the Ninth Circuit’s new rule, 
by contrast—that the Clause permits the compelled 
disclosure of legislative acts if the underlying case is 
not barred by the Clause—is deeply flawed and 
contrary to both the text of the Clause and this 
Court’s guidance.   

The Speech or Debate Clause plainly states that a 
Member “shall not be questioned in any other place.”  
U.S. Const. art. I, § 6, cl. 1 (emphasis added).  This 
Court has consistently read the Clause’s expansive 
language “broadly to effectuate its purposes.”  See 
Eastland, 421 U.S. at 501; Johnson, 383 U.S. at 180.  
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Although the Court has drawn limits as to what 
conduct the Clause protects, see Gravel, 408 U.S. at 
626, it has not circumscribed the absolute protections 
of the Clause once they attach.  See Eastland, 421 
U.S. at 503 (citing McMillan, 412 U.S. at 314) (“once 
it is determined that Members are acting within the 
‘legitimate legislative sphere’ the Speech or Debate 
Clause is an absolute bar to interference”).  The 
Ninth Circuit’s refusal to recognize a non-disclosure 
privilege in all but very limited circumstances 
ignores the absolute nature of the Clause’s protection 
that this Court has consistently affirmed. 

The Ninth Circuit’s suggestion that this Court 
has implicitly rejected a non-disclosure privilege is 
wrong.  First, the court of appeals misread precedent 
when it inferred that this Court sub silentio rejected 
a non-disclosure privilege through its decisions in 
which the Executive possessed legislative-act 
evidence and this Court did not raise the non-
disclosure issue sua sponte.  App. 49a-50a (citing 
Helstoski, 442 U.S. at 480-81, 488 n.7; Johnson, 383 
U.S. at 173-77; Gravel, 408 U.S. at 629 n.18).   

The Ninth Circuit characterized Helstoski as 
“particularly insightful” because that case allegedly 
involved a congressman who “was compelled to turn 
over ‘files on numerous private bills’ and 
‘correspondence with a former legislative aide and 
with individuals for whom bills were introduced.’”  
Id.  But Congressman Helstoski was not compelled to 
disclose legislative materials; he voluntarily 
appeared before a grand jury and produced his files 
without invoking the Speech or Debate Clause.  
Helstoski, 442 U.S. at 480-81 (Rep. Helstoski:  “I 
come with full and unlimited cooperation. . . . 
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Whatever is in my possession, in my files, in its 
original form, will be turned over. . . . I come with no 
request for immunity”).  The question of the non-
disclosure privilege simply was not implicated due to 
the Member’s voluntary disclosure of legislative 
materials.5 

Second, the Ninth Circuit erroneously concluded 
that this Court’s approval of redacting legislative-act 
references from otherwise-admissible evidence is 
proof that the Court does not recognize a non-
disclosure privilege.  App. 50a-51a (“the Executive 
would be hard pressed to redact a document it was 
constitutionally precluded from obtaining or 
reviewing”) (citing Helstoski, 442 U.S. at 488 n.7).  
But understood in context—where the Member had 
voluntarily disclosed protected and unprotected 
materials—the use of redactions merely prevented 
the Member from “immuniz[ing] himself . . . by 
inserting references to past legislative acts in all 
communications, thus rendering all such evidence 
inadmissible.”  Helstoski, 442 U.S. at 488 n.7. 

Rayburn did not hold that the Clause “precludes 
the Government from reviewing documentary 
                                            

5 The court of appeals’ reliance on Johnson and Gravel is 
equally misplaced.  App. 49a.  Johnson involved testimonial 
evidence of legislative acts that was elicited at Congressman 
Johnson’s trial, and which resulted in the reversal of the 
Congressman’s conviction.  Johnson, 383 U.S. at 177.  Gravel 
likewise dealt with the testimonial privilege and the footnote 
cited by the court of appeals makes clear that Senator Gravel 
and his aide could not be questioned about legislative matters.  
See Gravel, 408 U.S. at 629 n.18.  These cases provide no 
support for the Ninth Circuit’s conclusion that the Court has 
implicitly rejected a non-disclosure privilege.   
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evidence referencing ‘legislative acts,’” App. 39a, as 
the Ninth Circuit mistakenly believed—as long as 
the government obtains that evidence through lawful 
means, such as through a voluntary disclosure or 
because the information had been placed in the 
public domain.  The non-disclosure privilege is 
implicated only where the government obtains 
legislative materials from a Member without his 
consent.  Thus, the fact that the Court has condoned 
redacted documents in the context of a voluntary 
disclosure has no bearing on the existence of the non-
disclosure privilege. 

Finally, the Ninth Circuit stated that because the 
Speech or Debate Clause shields legislative 
independence equally from the Executive and the 
Judiciary, the supposed fact that this Court “has 
reviewed ‘legislative act’ evidence on countless 
occasions” demonstrates that the Court does not 
recognize a non-disclosure privilege as to any branch.  
App. 54a (citing Helstoski, 442 U.S. at 480-81; 
Johnson, 383 U.S. at 173-77).  However, neither of 
the cited cases involved a court order compelling 
disclosure of legislative materials over the Member’s 
objection.  See Helstoski, 442 U.S. at 480-81 
(involving a Member’s voluntary disclosure of 
protected materials); see also Johnson, 383 U.S. 
at 173-77 (reversing a conviction based on the 
government’s introduction of legislative-act evidence 
at trial).  In reality, courts rarely, if ever, order 
Members to produce materials asserted to be 
protected by the Clause to determine whether they 
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are legislative,6 because such a compelled disclosure 
would contravene one of the purposes of the Clause.  
See Eastland, 421 U.S. at 502 (a purpose of the 
Clause is to “prevent . . . accountability before a 
possibly hostile judiciary”).  

In cases where the legislative-act evidence is 
already in the public domain, such as through a 
Member’s voluntary disclosure, the Judiciary does 
not violate the Clause by reviewing the materials, 
just as a judge does not violate the Clause by 
watching C-SPAN or reading about legislative acts in 
the newspaper.  The Ninth Circuit erred by treating 
“exposure” as the equivalent of an involuntary 
“disclosure.”  App. 53a-54a.     

In sum, the Ninth Circuit’s suggestion that this 
Court has implicitly rejected a non-disclosure 
privilege is wholly without merit.  To the contrary, 
the Court’s Speech-or-Debate jurisprudence strongly 
supports the existence of a non-disclosure privilege 
that encompasses legislative documents to the same 
extent as oral testimony. 

                                            
6 Typically, courts adjudicating disputes over whether 

certain materials are legislative and protected by the Clause 
will accept the Member’s descriptions of the materials sought 
without compelling an in camera review.  See, e.g., Pentagen 
Techs. Int’l v. Comm. on Appropriations of the U.S. House of 
Representatives, 20 F. Supp. 2d 41, 44 (D.D.C. 1998). 
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II. THE NINTH CIRCUIT’S CREATION OF A CRIME-
FRAUD EXCEPTION TO SPEECH OR DEBATE 

CLAUSE PROTECTION WARRANTS THIS 

COURT’S REVIEW. 

Congressional investigations are protected under 
the Speech or Debate Clause.  As this Court 
explained, “the power to investigate is inherent in 
[Congress’s] power to make laws because ‘[a] 
legislative body cannot legislate wisely or effectively 
in the absence of information respecting the 
conditions which the legislation is intended to affect 
or change.’”  Eastland, 421 U.S. at 504 (quoting 
McGrain v. Daugherty, 273 U.S. 135, 175 (1927)). 

The court below assumed that an individual 
Member’s investigation and fact-finding related to 
potential legislation could be protected by the 
Clause.  It held, however, that Speech or Debate 
Clause protections apply in this context only if no 
part of the Member’s investigation is alleged to be a 
crime, thereby creating, in effect, a crime-fraud 
exception to the Speech or Debate Clause.  App. 25a-
26a.  In so doing, the court of appeals found it 
significant that this Court “has never recognized 
investigations by an individual Member to be 
protected,” App. 25a n.10, and recognized that if such 
investigations were protected under this Court’s 
analysis of the Clause, the court of appeals’ crime-
fraud exception would violate this Court’s precedent 
barring inquiry into the motivation for a legislative 
act.  App. 27a n.12. 

  This reasoning simply makes no sense:  if 
individual Member investigations are protected by 
the Clause, then all of this Court’s principles 
regarding the protection accorded to legislative acts 
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should fully apply.  The Ninth Circuit’s contrary 
approach creates tremendous uncertainty about the 
protection conferred by the Clause—in the context of 
Member investigations and more generally.  Review 
by this Court of the two legal determinations 
underlying the Ninth Circuit’s ruling—whether an 
individual Member’s fact-finding and investigation 
are protected by the Clause and whether the Clause 
is subject to a crime-fraud exception—is essential to 
eliminate the chill on legislators’ activities that will 
result if this ruling is permitted to stand. 

A. The Circuits Are Divided Regarding 
Whether An Individual Member’s 
Investigation Of Potential Legislation Is 
Protected By The Speech Or Debate 
Clause. 

Whether an individual Member’s fact-finding and 
information gathering related to potential legislation 
are legislative acts protected by the Speech or Debate 
Clause is the subject of a conflict among the lower 
courts that warrants this Court’s review. 

The Second, Third, Ninth, and D.C. Circuits hold 
that such acts are protected by the Clause.  In 
United States v. Biaggi, 853 F.2d 89 (2d Cir. 1988), 
the Second Circuit drew from this Court’s example in 
Eastland v. United States Servicemen’s Fund, 421 
U.S. 491, to conclude that Congressman Biaggi’s 
fact-finding visits to inspect the agency on Aging in 
Broward County and the Health Maintenance 
Organization were protected legislative acts.  See id. 
at 102-03 (ruling that although the legislative fact-
finding activity Biaggi conducted during his trips 
was protected, the travel undertaken to accomplish 
those visits was, by itself, not a legislative act).   
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Similarly relying on Eastland, the Third Circuit 
“agree[d] that fact-finding, information gathering, 
and investigative activities are essential 
prerequisites to the drafting of bills and the 
enlightened debate over proposed legislation.”  Gov’t 
of Virgin Islands v. Lee, 775 F.2d 514, 521 (3d Cir. 
1985) (relying on Speech or Debate Clause 
jurisprudence to define the scope of statutory 
legislative immunity in the Virgin Islands).  It 
concluded, therefore, that “fact-finding occupies a 
position of sufficient importance in the legislative 
process to justify the protection afforded by 
legislative immunity.”  Id. (“Legislators must feel 
uninhibited in their pursuit of information . . . .”); see 
also id. (quoting Eastland, 421 U.S. at 504-05) (“To 
conclude that the power of inquiry is other than an 
integral part of the legislative process would be a 
miserly reading of the Speech or Debate Clause in 
derogation of the ‘integrity of the legislative 
process.’”). 

The Ninth Circuit held in Miller that “[o]btaining 
information pertinent to potential legislation or 
investigation is one of the ‘things generally done in a 
session of the House’ concerning matters within the 
‘legitimate legislative sphere.’”  709 F.2d at 530 
(citations omitted).  The court recognized that 
constituents often provide Members of Congress with 
information in support of their positions when urging 
various legislative actions and that this type of 
exchange would be constrained by public exposure.  
Id. at 530-31 (“[Exposure] could deter constituents 
from candid communication with their legislative 
representatives and otherwise cause the loss of 
valuable information.”).  More importantly, the court 
noted that the threat of disclosure “would chill 
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speech and debate on the floor,” causing Members to 
“censor [their] remarks or forgo them entirely to 
protect the privacy of [their] sources.”  Id. 

In McSurely v. McClellan, 553 F.2d 1277 (D.C. 
Cir. 1976), the D.C. Circuit stated that “information 
gathering, whether by issuance of subpoenas or field 
work by a Senator or his staff, is essential to 
informed deliberation over proposed legislation.”  Id. 
at 1286 (emphasis added).  It reasoned that “[a] 
Congressman cannot subpoena material unless he 
has enough threshold information to know where, to 
whom, or for what documents he should direct a 
subpoena.”  Id. at 1286-87.  It concluded, therefore, 
that “[t]he acquisition of knowledge through informal 
sources is a necessary concomitant of legislative 
conduct and thus should be within the ambit of the 
privilege so that congressmen are able to discharge 
their constitutional duties properly.”  Id. at 1287 
(citing Reinstein & Silverglate, Legislative Privilege 
and the Separation of Powers, 86 Harv. L. Rev. 1113, 
1154 (1973)).   

The above circuits’ analysis conflicts with the 
Tenth Circuit’s opinion in Bastien v. Office of 
Campbell, 390 F.3d 1301 (10th Cir. 2004), which 
holds that the Clause protects only official or formal 
investigations conducted by a congressional body.  
Id. at 1315 (the protections of the Clause “have 
always been confined within the limits of formal, 
official proceedings.”).  The Tenth Circuit declined to 
hold that “meetings with constituents or other 
members of the public—either by the Senator 
himself or by his aides—are legislative acts to the 
extent that information is gathered that could affect 



26 

  

his votes or his efforts to craft proposed legislation.”  
Id. at 1316. 

The Bastien panel reasoned that no opinion of 
this Court “indicates that Speech or Debate Clause 
immunity extends to informal information gathering 
by individual members of Congress.”  Id.  It 
dismissed this Court’s discussions of the importance 
of information gathering as merely “for the purpose 
of establishing that such activity is a proper 
congressional function and, when conducted by a 
committee, should be treated just as voting and 
debating legislation.”  Id. (emphasis added).   

This Court has not spoken directly on whether 
the Speech or Debate Clause protects legislators’ 
informal investigations, but it has recognized the 
important role congressional investigations play in 
the legislative process.  See Eastland, 421 U.S. at 
504 (“the power to investigate is inherent in the 
power to make laws”).  In the decision below, the 
Ninth Circuit found it “significant” that this Court 
has not squarely held that investigations by 
individual Members are protected, App. 25a n.10, 
and acknowledged that it would have found 
Congressman Renzi’s conduct to have been protected 
had this Court specifically recognized that the 
Speech or Debate Clause reached fact-finding by 
individual Members.  App. 27a n.12.  The Court 
should grant review to resolve the conflict with 
respect to this recurring issue of fundamental 
importance to the lower court’s decision.   
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B. The Ninth Circuit’s Creation Of A Crime-
Fraud Exception Plainly Warrants 
Review. 

The Ninth Circuit’s creation of a crime-fraud 
exception also plainly warrants review.   

First, the Ninth Circuit’s novel—and extremely 
far-reaching—limitation on the scope of the Clause 
conflicts with rulings of other courts, including this 
Court, which have upheld Speech or Debate Clause 
protection even though the legislative conduct was 
alleged to constitute a crime.  See Johnson, 383 U.S. 
at 180. 

Second, a crime-fraud exception rendering 
otherwise-protected legislative acts unprotected 
would undermine the entire purpose of the Clause.  
The Speech or Debate Clause was designed “to 
preserve the constitutional structure of separate, 
coequal, and independent branches of government.”  
Helstoski, 442 U.S. at 491.  To that end, “[t]he 
‘predominant thrust’ of the [C]lause is to forestall 
retaliatory criminal charges against critical 
legislators.”  Miller, 709 F.2d at 528 (citing and 
quoting Johnson, 383 U.S. at 180-82).  “Indeed, the 
Speech or Debate Clause was designed to preclude 
prosecution of Members for legislative acts.”  See 
Helstoski, 442 U.S. at 488 (emphasis added).  Once 
triggered, the Clause’s protections are absolute “even 
though the[] conduct, if performed in other than 
legislative contexts, would in itself be 
unconstitutional or otherwise contrary to criminal or 
civil statutes.”  See McMillan, 412 U.S. at 312-13 
(citation omitted).  These consequences are 
acceptable because the purpose of the Clause is to 
reinforce the separation of powers and protect 
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legislative independence from executive and judicial 
interference.  See Johnson, 383 U.S. at 178, 179.  The 
Ninth Circuit’s crime-fraud exception eviscerates 
that purpose by allowing the Executive to avoid 
application of the Clause merely by alleging 
illegality.  The protections of the Clause would be 
rendered wholly illusory if they could be 
circumvented so easily.   

Third, there is no basis for the Ninth Circuit’s 
novel rule in this Court’s decisions.  The court of 
appeals relied on language from Gravel that it 
claimed reflects this Court’s “admonishments that 
the Clause does not protect unlawful investigations 
by Members.”  App. 26a-27a (citing Gravel, 408 U.S. 
at 621-22, 626).  But Gravel did not hold that 
“unlawful investigations” are exempted from the 
protections of the Clause, and certainly not based on 
the mere allegation of illegality by the Executive.   

Rather, the passage of Gravel cited by the court of 
appeals was referring to Kilbourn v. Thompson, 103 
U.S. 168 (1881), and Dombrowski v. Eastland, 387 
U.S. 82 (1967), which involved, respectively, an 
unconstitutional arrest conducted pursuant to a 
legislative resolution and an illegal search and 
seizure conducted in preparation for a committee 
hearing.  See 408 U.S. at 618-21.  Both the legislative 
resolution in Kilbourn and the committee hearing in 
Dombrowski were protected under the Clause, and 
this Court deemed the conduct of the legislators 
themselves immune.  See Gravel, 408 U.S. at 620-21; 
see also Kilbourn, 103 U.S. at 204-05; Dombrowski, 
387 U.S. at 84.  The Court exempted only such 
conduct committed in preparation for, or in execution 
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of, a legislative act—not the legislative acts 
themselves.   

Thus, Gravel does not support the Ninth Circuit’s 
conclusion that the Executive may void Speech-or-
Debate protection for fact-finding and investigation 
of potential legislation simply by alleging that some 
part of the investigation or fact-finding constituted a 
crime.  It is true, of course, that illegal conduct that 
is “no part of the legislative process or function” is 
not legislative activity in the first place and, 
therefore, is not entitled to any protection under the 
Clause.  See Brewster, 408 U.S. at 526 (concluding 
that the receipt of money by a legislator in exchange 
for a vote “is not, by any conceivable interpretation, 
an act performed as a part of or even incidental to 
the role of a legislator”).  The key question is 
whether the particular conduct is legislative, not its 
alleged illegality.   

The Ninth Circuit’s exception thus cannot be 
squared with this Court’s precedents, which hold 
that if an activity is legislative in nature, as defined 
in Gravel, the protection of the Clause is absolute.  
See McMillan, 412 U.S. at 314.   

The exception is also an improper end-run around 
the Clause’s prohibition against inquiring into the 
motivation behind a Member’s legislative acts.  See 
Eastland, 421 U.S. at 508-09 (“If the mere allegation 
that a valid legislative act was undertaken for an 
unworthy purpose would lift the protection of the 
Clause, then the Clause simply would not provide 
the protection historically undergirding it.”); 
Johnson, 383 U.S. at 180 (allegations based on 
improper motive are “precisely what the Speech or 
Debate Clause generally forecloses from executive 
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and judicial inquiry”).  The Ninth Circuit essentially 
recognized as much by acknowledging that the 
crime-fraud standard it adopted would violate this 
Court’s precedent barring inquiry into the motivation 
for a legislative act if an individual Member’s fact-
finding and investigation were protected by the 
Clause.  App. 27a n.12.   

Given the Clause’s critical role in safeguarding 
the separation of powers, whether the Clause 
contains a crime-fraud exception is an extremely 
important question that warrants this Court’s 
immediate attention. 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted. 
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