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REPLY BRIEF FOR THE PETITIONER 

It is not often that a question inspires the oft-
opposed Cato Institute and Public Citizen to both 
plead for this Court’s intervention.  Those and other 
amici agree with petitioner that it is imperative that 
this Court review the Second Circuit’s holding that 
self-regulatory organizations (SROs) have a judge-
made immunity for all their actions “incident to” 
their “regulatory” acts.  The petition for certiorari 
should be granted or – given the central role the 
Securities and Exchange Commission (SEC) plays in 
the question presented – the Court should call for the 
views of the Solicitor General.  Cf. BIO App. 17a 
(Second Circuit suggesting that the SEC “also be 
invited” to express its views). 

I.  The Conflict Between The Second Circuit’s 
Rule And This Court’s Precedents Merits 
Certiorari. 

a.  The Second Circuit’s holding that SROs are 
absolutely immune for all activity “incident to” their 
regulatory acts conflicts with the Exchange Act and 
contravenes this Court’s precedent.  “[E]xcept where 
federal law expressly requires . . . state law will 
govern the internal affairs of the corporation.”  Santa 
Fe Indus., Inc. v. Green, 430 U.S. 462, 479 (1977) 
(internal quotation marks omitted).  The Exchange 
Act specifies “the intent of Congress that state law 
continues to apply where the Act does not.”  Merrill 
Lynch, Pierce, Fenner & Smith v. Ware, 414 U.S. 117, 
138 n.16 (1973) (citing, inter alia, 15 U.S.C. § 78bb(a) 
(rights under the Act “shall be in addition to any and 
all other rights and remedies that may exist at law or 
in equity”)). 
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The Exchange Act grants SROs immunity for 
only two acts.  15 U.S.C. §§ 78o-3(i)(4) (maintaining 
registration and disciplinary data), 78iii(b) (reporting 
and assisting members experiencing financial 
difficulty).  Those carefully tailored provisions create 
the strong inference that Congress did not implicitly 
empower the courts to grant additional expansive 
immunities, which would make the statutory 
provisions surplusage.  See Pet. 13.   

The Second Circuit’s rule also conflicts with this 
Court’s precedents, which look to “the immunity 
historically accorded the relevant official at common 
law” (Butz v. Economou, 438 U.S. 478, 508 (1978)), 
and which then extend governmental immunity only 
to private parties’ acts that carry out governmental 
functions or at least are undertaken at the 
government’s command (Boyle v. United Techs. Corp., 
487 U.S. 500, 512 (1988); Owen v. City of 
Independence, Mo., 445 U.S. 622, 645 n.27 (1980)).  
The Second Circuit’s rule nullifies those limits.  See 
Pet. 22-24.1 

Respondents’ contrary position that immunity is 
necessary to shield SROs from “disruptive and 

                                            
1 The Court therefore may wish to consider holding this 

case pending its decision in No. 10-1018, Filarsky v. 
Delia.  Although Filarsky will address a private party’s right to 
qualified – not absolute – immunity, the legal principles are 
similar.  See, e.g., Br. for U.S., Filarsky 6 (arguing that private 
attorney is entitled to immunity “because he worked directly 
alongside and under the supervision of public officials in the 
performance of a government function, and because recognition 
of immunity in the circumstances would be consistent with 
historical tradition”). 
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recriminatory lawsuits” (BIO 16 (quoting D’Alessio v. 
NYSE, 258 F.3d 93, 105 (2d Cir. 2001)) fails to 
recognize that this Court has already narrowly held 
that SROs are “impliedly immune” from suit “only if 
necessary to make the Securities Exchange Act work, 
and even then only to the minimum extent 
necessary.”  Silver v. NYSE, 373 U.S. 341, 343, 357 
(1963) (emphases added); see also Ware, 414 U.S. at 
126 (“[C]onflicting [state] law, absent repealing or 
exclusivity provisions, should be pre-empted by 
exchange self-regulation ‘only to the extent necessary 
to protect the achievement of the aims of the 
Securities Exchange Act.’” (quoting Silver, 373 U.S. 
at 361)).  Immunity thus does not arise from SROs’ 
“general power” to adopt rules under delegated 
authority from the SEC.  Silver, 373 U.S. at 357.  
Instead, this Court has found that “immunity, as a 
matter of law, must be implied in order to permit the 
Exchange Act to function as envisioned by Congress” 
when the plaintiff’s claim would “subject the 
exchanges and their members to conflicting 
standards.”  Gordon v. NYSE, 422 U.S. 659, 688, 689 
(1975).  Respondents of course identify no 
inconsistency between the requirements of the 
Exchange Act and the settled state law duty of a 
corporation such as NASD to communicate truthfully 
with its members.2 

                                            
2 This “analytical framework” governs SROs’ claims to 

immunity from state law.  Ware, 414 U.S. at 126.   Although the 
Court has more recently left open whether the SEC’s authority 
to review more SRO rules under amendments to the Exchange 
Act would correspondingly displace more state laws (Perry v. 
Thomas, 482 U.S. 483, 487 n.5 (1987)), it has never doubted that 
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The damage wrought by the Second Circuit’s 
precedent is obvious.  That court’s rule produces not 
only a complete lack of “political accountability” for 
the private parties granted immunity (Cato & CEI 
Br. 2), but a regime under which no entity – neither 
regulator nor court – holds an SRO responsible for its 
violations of state law.  The SEC thus stated 
unequivocally in its amended order approving 
NASD’s bylaws that it “d[id] not intend” for the order 
to “be binding on a court in a claim based on state 
law.”  Pet. App. 14a-15a.  On that basis, the SEC 
advised the Ninth Circuit that “the Commission’s 
determination regarding the proxy statement was 
only for purposes of the Exchange Act,” which would 
permit petitioner to “litigate the issue whether the 
proxy statement was misleading in a private action 
for damages.”   CA9 Joint Motion ¶¶ 3, 8, reproduced 
in Appendix, infra.  Respondents omit that they 
strongly urged the SEC not to adopt the amendment 
precisely because of “the adverse impact it would 
have on them in litigation brought under state law.”  
SEC Office of Gen. Counsel Memorandum SR-NASD-
2007-023 (May 5, 2008). 

In the teeth of the SEC’s own understanding that 
petitioner could pursue its state law claim, the 
Second Circuit held that respondents have absolute 
immunity from that claim.  Freed from review by 
either the SEC or any court, SROs may violate state 
law at will.  Respondents are thus wrong to assert 
that the prospect that the SEC will review SRO 

                                            
immunity exists only when the plaintiff’s suit would 
significantly interfere with the Exchange Act’s operation. 
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rulemaking guards against this “parade of horribles.”  
Contra BIO 27 n.6.3 

The resulting “enforcement gap” (SIPA Br. 19-22) 
answers respondents’ claim to immunity.  
Recognizing that the Exchange Act contemplates at 
least “[s]ome form of review of exchange self-policing, 
whether by administrative agency or by the courts,” 
this Court has held that SROs are not “impliedly 
immune” when (as in this case) immunity would 
leave no “check on exchange behavior.”  Silver, 373 
U.S. at 343, 359. 

b.  Beyond the square conflict with this Court’s 
precedents, the question presented has great 
practical significance.  There are dozens of SROs.  
They have sweeping powers that are expanding.  See 
Cato & CEI Br. 4-14; SIPA Br. 6-10.  So the diverse 
private acts “incident to” their “regulatory” activities 
– which are now immune from state law liability – 
are growing in parallel.  Also, a ruling by this Court 
would provide the lower courts with the guidance 
they need to decide the recurring question of whether 
and when private parties in other diverse contexts 
receive similar “derivative” immunity.  See Public 
Citizen et al. Br. 11-15.  

                                            
3 Further, although many SRO actions may be “incident to” 

regulatory acts and thus subject to immunity under the Second 
Circuit’s rule, they are not all “rulemakings” subject to review 
by the SEC.  Take, for example, the hypothetical $100 million 
loan that an SRO could take out for the ostensible purpose of 
funding a regulatory program, but then refuse to pay back 
claiming absolute immunity.  Pet. 21.  Such a loan would not be 
part of a “rulemaking” subject to SEC review. 
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Given all that, the Second Circuit’s decision is 
significant enough to require this Court’s 
intervention; the rule applied by other circuits does 
not matter so much.  That so many cases raising the 
question presented arise in the Second Circuit is no 
surprise:  it is home to the four most important SROs 
– FINRA (formerly NASD); the Depository Trust & 
Clearing Association; NYSE Amex Equities; and the 
Financial Accounting Foundation (the parent of the 
Financial Accounting Standards Board).  So this case 
is like New York Times Co. v. Tasini, 533 U.S. 483 
(2001), in which the Court granted certiorari to 
review an important Second Circuit copyright ruling 
in light of that court’s jurisdiction over New York 
City’s many publishing houses.  See Pet. 30-31. 

Certiorari accordingly should be granted to 
resolve the conflict between the Second Circuit’s 
immunity precedent and this Court’s precedents.   

II. The Ruling Below Directly Implicates A 
Recurring Circuit Conflict. 

The parties agree that the Ninth, Eleventh, and 
D.C. Circuits limit SROs’ immunity to their exercise 
of a delegated regulatory, prosecutorial, or 
disciplinary function.  See Pet. 26; BIO 15.  But 
respondents fail to recognize that, under this rule, a 
regulatory function is one that “would otherwise be 
performed by a government agency,” so that 
immunity is strictly “conterminous with the 
regulatory activity contemplated by the Exchange 
Act.”  Weissman v. NASD, 500 F.3d 1293, 1297, 1299 
(11th Cir. 2007) (en banc) (emphasis added); see also 
Sparta Surgical Corp. v. NASD, 159 F.3d 1209, 1214 
(9th Cir. 1998); In re: Series 7 Broker Qual. Exam 
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Scoring Litig., 584 F.3d 110, 114 (D.C. Cir. 2008).  
Respondents’ suggestion that other circuits agree 
with the ruling below because they have occasionally 
cited the precedent of the Second Circuit (BIO 17, 19, 
20) fails to recognize that no other circuit has ever 
cited the Second Circuit’s “incident to” standard or 
even referenced the other decision in which it was 
applied (In re NYSE Specialists Sec. Litig., 503 F.3d 
89 (2d Cir. 2007)). 

The Ninth, Eleventh, and D.C. Circuits would 
hold that immunity does not extend to petitioner’s 
claim that respondents violated state law by 
defrauding the members of NASD.  Respondents 
sought to induce the members to give up voting 
rights in exchange for a one-time $35,000 payment.  
Petitioner alleges respondents lied when they told 
the members that federal law prohibited NASD from 
paying more.  Other circuits would have found no 
immunity because neither the payment nor 
respondents’ statement about the payment was a 
“regulatory” act that “would otherwise be performed 
by a government agency” (Weissman, 500 F.3d at 
1297):  NASD was a private company making a 
representation to its member institutions about how 
much it could distribute to them.   

The Second Circuit ruled for respondents only 
because that court alone extends SROs’ immunity 
significantly further, to acts “incident to” their 
regulatory responsibilities.  Pet. App. 2a, 4a, 7a.  
That court tied respondents’ statement to a 
“regulatory” act through a chain with three links:  
the statement (i) appeared in a proxy solicitation, 
which (ii) was a step towards approval of a change in 
NASD’s bylaws, which (iii) was how NASD had 
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negotiated to implement an acquisition of another 
SRO.  Id. 2a.  On that basis, the court concluded that 
“the proxy solicitation, which was the only vehicle 
available to NASD for amending its bylaws, was 
plainly ‘incident to the exercise of regulatory power’ 
and therefore an activity to which immunity 
attached.”  Id. 7a (citing NYSE Specialists, 503 F.3d 
at 98). 

Respondents now say that their false statement 
in the proxy solicitation was itself a “regulatory” act, 
because “the proxy solicitation was not only a critical 
component of the regulatory consolidation, it was also 
a necessary step to amend its by-laws.”  BIO 26.  But 
that argument ignores the essential distinction 
between a “regulated act” (the bylaw change) and a 
“regulatory activity” (NASD’s oversight of securities 
trading).  The SEC’s authority to approve the bylaw 
change – like its authority to review innumerable 
corporate actions in America – does not convert the 
change itself into an act of regulation.  Manifestly, in 
seeking member approval to change its corporate 
structure, NASD was not acting in the stead of the 
SEC.   

Respondents’ expansive view that the proxy 
statement was a “regulatory” act is almost limitless.  
An SRO can only exercise “regulatory” power by 
engaging in an array of “incident” acts:  it registers as 
a corporation, pays taxes, holds board meetings, 
collects dues from its members, and (as in this case) 
obtains member approval for changes to its corporate 
structure.  But a government entity does none of 
these things.  And even if it did, it would not be 
“regulating.”  Respondents’ argument is thus merely 
window dressing for the sweeping theory – which 
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other circuits reject – that SROs have immunity for 
nearly everything they do. 

But ultimately, none of this matters.  Even if the 
bylaw change was a “regulatory” act, petitioner does 
not challenge it.  Instead, petitioner seeks damages 
for respondents’ false representations in the proxy 
solicitation.  Respondents’ counterargument that the 
solicitation was a “step” towards the bylaw change 
(BIO 26) is just another way of admitting that it was 
“incident to” that change.  The label is different from 
that used by the Second Circuit, but the point is the 
same.  And the Ninth, Eleventh, and D.C. Circuits 
properly do not extend SROs’ immunity to such a 
“step” in the direction of regulation. 

Certiorari accordingly should be granted to 
resolve the circuit conflict over the proper standard 
for granting SROs absolute immunity. 

III.  There Is No Jurisdictional Obstacle To 
Deciding The Question Presented. 

a.  Respondents assert that they have an 
argument that petitioner did not exhaust its 
administrative remedies.  BIO Pt. III.  But that 
argument is no obstacle to certiorari.  This Court 
would be free to address the question decided by the 
court of appeals – immunity – and then remand for 
consideration of other issues.  See, e.g., Abbott v. 
Abbott, 130 S. Ct. 1983, 1997 (2010). 

Exhaustion must be decided antecedent to the 
merits only if Congress adopted the exhaustion 
requirement, not if it is a prudential principle.   E.g., 
I.A.M. Nat. Pension Fund Ben. Plan C. v. Stockton 
TRI Indus., 727 F.2d 1204, 1208 (D.C. Cir. 1984).  
That is so because “[w]here Congress specifically 
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mandates, exhaustion is required.  But where 
Congress has not clearly required exhaustion, sound 
judicial discretion governs.”  McCarthy v. Madigan, 
503 U.S. 140, 144 (1992) (citations omitted).   

Respondents’ suggestion that this case falls into 
the former category – i.e., that petitioner was 
required to comply with a “congressional process for 
reviewing SRO rulemaking” (BIO 34) – is made up.  
The Exchange Act contains no such requirement.  
Instead, the lower courts apply a prudential principle 
that private claims relating to matters over which the 
SEC also has jurisdiction (such as bylaw changes) 
should be presented to the agency.  See, e.g., MFS 
Sec. Corp. v. SEC, 380 F.3d 611, 623 (2d Cir. 2004) 
(exhaustion of SEC review procedures is 
discretionary); Swirsky v. NASD, 124 F.3d 59, 63 (1st 
Cir. 1997) (same).4 

Respondents themselves invited the court of 
appeals to decide immunity before exhaustion, 
explaining that it was an “appropriate exercise of the 
court’s discretion to ‘choose among threshold grounds 
for denying audience to a case on the merits.’”  

                                            
4 The one old case cited by respondents that uses the words 

“subject matter jurisdiction” (BIO 29 (citing First Jersey Sec., 
Inc. v. Bergen, 605 F.2d 690, 695 (3d Cir. 1979))) is a legacy of 
an era of “less than meticulous” terminology regarding 
jurisdiction (Kontrick v. Ryan, 540 U.S. 443, 454 (2004)).  More 
relevant is the Bergen court’s recognition that because the 
Exchange Act “does not [e]xplicitly preclude an aggrieved party 
from seeking relief in a federal district court,” exhaustion is only 
a self-imposed “rule of judicial administration.”  605 F.2d at 695 
(quoting Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 
50-51 (1938)).   
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NASD/FINRA C.A. Br. 3 (quoting Ruhrgas AG v. 
Marathon Oil Co., 526 U.S. 574, 585 (1999)).  It is 
disappointing that respondents now take the opposite 
position to generate the false impression that this 
Court might not reach the question presented, 
without acknowledging their reversal. 

b.  In any event, petitioner exhausted its claim.  
The history is undisputed.  As ordered by the district 
court (BIO App. 7a), petitioner argued to the SEC 
that respondents lied in the proxy solicitation.  But 
the SEC addresses “the requirements of [the 
Exchange Act], and the rules and regulations 
thereunder applicable to such organization” (15 
U.S.C. § 78s(b)(2)(C)), not SROs’ compliance with 
state law.  So “the SEC routinely defers to courts for 
the substance of state law claims” (Cato & CEI Br. 9 
(citing authorities)), and state courts in turn 
routinely decide claims against SROs concerning 
“issues of corporate governance” (SIPA Br. 17).  
Accordingly, the SEC did not include the proxy 
solicitation within the list of matters it would review.  
C.A. App. 127-271.  And in subsequently approving 
NASD’s bylaw change, the SEC did not decide 
petitioner’s claim, stating that it “ordinarily does not 
make determinations regarding state law issues.”  
Exchange Act Release No. 56145, 72 Fed. Reg. 
42,169, 42,188 (July 26, 2007). 

Petitioner nonetheless anticipated that 
respondents would argue that the SEC’s approval of 
the bylaw change implicitly decided that respondents 
did not commit fraud.  So petitioner filed a petition 
for review in the Ninth Circuit.  But the court never 
had to act, because the SEC gave petitioner the relief 
it requested.  As discussed supra at 4, over 
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respondents’ strenuous protest, the SEC amended its 
order to state that it did not resolve petitioner’s state 
law claim (Pet. App. 14a), and acknowledged that 
petitioner could litigate that claim in court (App., 
infra).  Respondents did not petition for review of the 
amended SEC order. 

On these facts, respondents’ argument that 
petitioner did not exhaust its state law fraud claim is 
empty.  What more could or should petitioner have 
done?  Petitioner presented its claim to the SEC, 
which gave petitioner exactly the relief petitioner 
wanted:  the SEC stated that it did not resolve 
petitioner’s claim, which petitioner was free to 
litigate.  At the very least, by joining in the dismissal 
of petitioner’s appeal, the SEC itself “waive[d] the 
exhaustion requirement.”  Mathews v. Diaz, 426 U.S. 
67, 76 (1976).  Having gotten exactly what it wanted, 
petitioner was required to do no more than it did. 

CONCLUSION 

The petition for certiorari should be granted or 
the Court should invite the views of the Solicitor 
General. 
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APPENDIX A 
 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 

No. 07-73405 

_____________________________ 
 

STANDARD INVESTMENT CHARTERED, INC., 
 

Petitioner, 
 

v. 
 

SECURITIES AND EXCHANGE COMMISSION, 
 

Respondent. 

_____________________________ 
 

JOINT MOTION TO (1) REMAND THE ORDER 
UNDER REVIEW AND (2) SUSPEND THE 

BRIEFING SCHEDULE PENDING THE COURT’S 
RULING ON THIS MOTION AND, IF THE MOTION 

IS GRANTED, PENDING FURTHER MOTION 

_____________________________ 

 

The Securities and Exchange Commission 
(“Commission”), respondent, and Standard Investment 
Chartered, Inc. (“Standard”), petitioner, jointly move 
the Court to remand the order under review to the 
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Commission for the Commission to clarify the order as 
described below. The parties agree that if the order is 
remanded and clarified as described below the 
petitioner will then move for voluntary dismissal of the 
petition for review. The parties also request that the 
Court order that the briefing schedule be suspended 
pending the Court’s ruling on this motion and, if the 
motion is granted, pending the motion for voluntary 
dismissal. In support of this motion, the parties state: 

1.  Standard filed its petition on August 23, 2007, 
and its brief on November 30, 2007. The Commission’s 
responsive brief is currently due on February 14, 2008. 

2.  The petition in this case seeks review of a 
Commission order approving an application filed by a 
securities industry self-regulatory organization, the 
National Association of Securities Dealers, Inc. 
(“NASD”), under Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1), to amend 
the by-laws of NASD to implement governance and 
related changes to accommodate the consolidation of 
the regulatory functions of NASD and NYSE 
Regulation, Inc., a wholly-owned subsidiary of the New 
York Stock Exchange (“NYSE”). Under the federal 
securities laws, a self-regulatory organization (“SRO”) 
is authorized by Congress to promulgate and enforce 
rules governing the conduct of its member firms and is 
subject to oversight by the Commission. DL Capital 
Group, LLC v. NASDAQ Stock Mkt., Inc., 409 F.3d 93, 
95 (2d Cir. 2005). In the order under review, the 
Commission approved the SRO rule change sought by 
the NASD, in part because the consolidation of the 
NASD and NYSE member firm regulatory functions 
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was deemed to eliminate duplicative rules and 
conflicting interpretations applicable to securities 
firms. The consolidated regulatory authority for the 
member firms of NASD and NYSE was subsequently 
named the Financial Industry Regulatory Authority 
(“FINRA”).1 

3.  In its brief to this Court, Standard does not 
challenge the Commission’s approval of the rule 
change or the consolidation that resulted in the 
creation of FINRA. See Standard Br. 3, 20-21, 22, 28-
39. Rather, the only relief Standard seeks is to have 
the Court “modify” the Commission’s order by vacating 
or deleting the Commission’s statements about 
Standard’s allegations that the NASD violated 
applicable state law by obtaining the approval of the 
NASD member firms for the rule change through 
misrepresentations made in a proxy statement 
provided to the members. Standard asserts (Br. 22) 
that “[t]here is no question that the [Commission’s] 
order can stand without” those statements and 
explains (Br. 22) that it seeks to have the 
Commission’s statements about the state law 
allegations modified so that Standard may litigate the 
issue whether the proxy statement was misleading in 
a private action for damages (an action Standard 
brought against the NASD and others based on state 
law (see infra)) “unencumbered by the NASD’s 

                                            
1 FINRA has intervened in the instant review proceeding in 

this Court in support of the Commission. 
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anticipated defense that the SEC has already resolved 
that issue.” 

4.  Standard brought its private action on March 
8, 2007 (before the NASD had filed its proposed rule 
change with the Commission) in the United States 
District Court for the Southern District of New York 
as a class action against NASD, NYSE, and officers of 
those entities seeking relief for various alleged 
breaches of Delaware law, including alleged false and 
misleading representations in the proxy statement. 
See Standard Investment Chartered, Inc. v. NASD, No. 
07-cv-2014, 2007 WL 1296712 (S.D.N.Y. May 2, 2007). 
On March 19, 2007, the NASD filed the proposed rule 
change with the Commission. On May 2, 2007, the 
district court dismissed Standard’s state law action on 
the grounds that administrative remedies had not 
been exhausted and that the action was premature. Id. 
At *7-*8. Standard’s appeal from that dismissal is 
pending in the Court of Appeals for the Second Circuit 
(Standard Investment Chartered, Inc. v. NASD, No. 
07-3372 (2d Cir.)). 

5.  Standard’s position in the district court in its 
private action was that its complaint raised issues that 
were irrelevant in a proceeding before the Commission 
to review a proposed rule change. 2007 WL 1296712 at 
*3. However, on May 4, 2007, after the district court 
had dismissed its action, Standard filed with the 
Commission a comment letter contending that the 
proxy statement was misleading in stating, inter alia, 
that it was “not possible” for the one-time payment the 
NASD proposed to make to its member firms upon 
closing of the consolidation to be higher than $35,000. 
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Because the NASD is not subject to the reporting 
requirements of the Exchange Act, it is undisputed 
that rules under the Exchange Act applicable to proxy 
statements of reporting companies (such as Rule 14a-
9, 17 C.F.R. 240.14a-9) do not apply to the NASD 
proxy statement and that Standard’s fraud claim 
regarding the proxy statement is cognizable only 
under state law. 

6.  In a responsive comment letter filed with the 
Commission on July 16, 2007, the NASD stated that it 
was prohibited both by its certificate of incorporation 
and by federal tax laws from paying dividends to its 
members, so that payment to members of any claimed 
“members’ equity” (which the NASD deemed to be the 
primary basis for Standard’s assertion that a payment 
higher than $35,000 could be made) would result in 
forfeiture of NASD’s tax-exempt status under Section 
501(c)(6) of the Internal Revenue Code. The NASD 
also explained that the proposed $35,000 payment to 
each member firm upon closing of the consolidation did 
not constitute a prohibited dividend because the 
payment was “based on (and limited by) expected 
future incremental cash flows that would result from 
the regulatory consolidation.” 

7.  Accordingly, based on the record before it, in its 
July 26, 2007, order approving the rule change, the 
Commission stated: that the NASD had made a prima 
facie case that the proxy statement was not false or 
misleading in stating that $35,000 was the highest 
payment that could be made to each member firm in 
connection with the consolidation; that the 
commenters failed to refute that showing; and that the 
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Commission therefore could find, for purposes of 
approval of the rule change under the Exchange Act, 
that in the proxy approval process NASD had complied 
with its certificate of incorporation and by-laws and 
the proposed rule amendments were properly 
approved by NASD members. See 72 Fed. Reg. 42169, 
42188 (Aug. 1, 2007). Specifically stated (id. at 42188): 

The Commission ordinarily does not make 
determinations regarding state law issues but, 
when required to do so because state law 
necessarily informs its findings under the 
Exchange Act, it relies on the conclusions of 
experts or other authorities. …With respect to 
the adequacy of the proxy statement, the 
Commission has considered the NASD’s 
explanation regarding the proxy statement’s 
representations about the $35,000 payment. 
The Commission believes that NASD has made 
a prima facie showing that these 
representations were not misleading and that 
NASD’s explanation is uncontradicted by the 
commenters’ submissions regarding this 
matter. Accordingly, after reviewing the record 
in the matter, the Commission believes that 
NASD has provided sufficient basis on which 
the Commission can find that, under the 
Exchange Act, NASD complied with its 
Certificate of Incorporation and By-Laws with 
respect to the proxy approval process and that 
the proposed amendments to its By-Laws were 
properly approved by NASD members. 
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8.  The Commission is asking in this motion that 
the order be remanded to allow the Commission to 
clarify the order by making it clear that the order did 
not purport to reach a final and binding judgment on 
whether the NASD proxy statement was deceptive or 
misleading under state law. The remand would allow 
the Commission to add language to the order to make 
it clear: that in the order the Commission did not 
make a definitive adjudication, such as a trial court 
would make after an evidentiary hearing, that the 
proxy statement was not misleading under state law; 
that the Commission’s determination regarding the 
proxy statement was only for purposes of the 
Exchange Act; that the Commission did not purport to 
decide a question of state law, except to the extent 
state law informed the Commission’s determination 
under the Exchange Act; and that the Commission did 
not intend that any such state-law determination 
would be binding on a court in a related action based 
upon state law.2 

                                            
2 The Commission has included similar language in prior 

orders. See Release No. 34-51252, 70 Fed. Reg. 10442 (Mar. 3, 
2005). In approving another SRO’s proposed rule change, The 
Commission stated (id. at 10444): 

Except to the extent that the Commission’s analysis of 
state law informs its finding that, as a federal matter 
under the Exchange Act, the [Chicago Board Options 
Exchange] complied with its own Certificate of 
Incorporation . . ., the Commission is not purporting to 
decide a question of state law. 
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9.  The Commission would also add language to 
the order stating that, in adding clarifying language, 
the Commission is not vacating, nullifying or 
rendering void the NASD-NYSE consolidation and 
that the consolidation remains in effect as of the 
original issuance date of the order, i.e., July 26, 2007. 

10.  Remanding the Commission’s July 26, 2007, 
order for the proposed clarification would make further 
briefing unnecessary and save the Court and the 
parties valuable time and resources. 

For the foregoing reasons, the parties respectfully 
request that the Court remand the order under review 
to the Commission for the Commission to clarify the 
order as indicated above, and suspend the briefing 
schedule pending the Court’s ruling on this motion 
and, if the motion is granted, pending the filing of a 
motion by Standard for voluntary dismissal of the 
petition for review. 

Respectfully submitted, 

 /s/    
MATTHEW WIENER, 

Esq. 
 
Cuneo Gilbert &  
   LaDuca LLP 
507 C Street, N.E. 
Washington, D.C. 20002 
Counsel for Petitioner 

 /s/    
JACOB H. STILLMAN 
Solicitor 
 

 /s/    
SUSAN S. McDONALD 
Senior Litigation Counsel 
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