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RULE 29.6 STATEMENT 

The corporate disclosure statement included in 
the petition for a writ of certiorari remains accurate. 
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REPLY BRIEF FOR PETITIONER 
 

Rather than address the constitutional questions 
presented by this case, Plaintiffs argue that Farmers 
has shown “disrespect” to the Oregon Supreme Court 
by pointing out the many ways in which the decision 
below conflicts with decisions of this and other 
courts.  Opp. 3.  Plaintiffs also accuse Farmers—
baselessly, as explained below—of an “erroneous 
portrayal of the record.”  Id. at 4.1  Indeed, the 
aggressive tenor of Plaintiffs’ brief—treating any 
challenge to a state-court ruling as an improper 
“attack” on the court, id. at 3, and any disagreements 
with Plaintiffs’ skewed portrayal of the facts as 
“inaccuracies” demonstrating a lack of “candor,” id. 
at 4—strongly suggests that even Plaintiffs recognize 
the substantial constitutional questions raised by the 
Oregon Supreme Court’s modification of substantive 
law to enable this case to proceed as a class action. 

Farmers’ petition identified two questions that 
warrant this Court’s review.  First, after Plaintiffs 
failed to introduce any evidence of classwide reliance, 
the Oregon Supreme Court invented an irrebuttable 
presumption of reliance so that this case could 
proceed as a class action.  It held that classwide 
reliance is “inherent in the purchase” of the type of 
insurance at issue here, even though it is undisputed 

                                            
 1 This is not the first time Plaintiffs’ counsel of record has 

resorted to this tactic.  Two of the cert petitions cited by 

Plaintiffs as demonstrating a supposed “trend” of misstating 

the record to discredit state courts, Opp. 3, were also opposed 

by Plaintiffs’ counsel of record here by similarly claiming 

misrepresentations. 
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that not all class members even “purchase[d]” the 
insurance, and even though there was no 
representation—let alone a fraudulent one—apart 
from the insurance contract itself.  Pet. App. 43a.  
The Oregon courts’ modification of substantive law to 
enable class treatment violates due process, Pet. 14–
25, and is one of a string of recent state court 
decisions illustrating this disturbing trend.  Id. at 
25–26; Chamber Br. 8–14. 

Second, the Oregon Supreme Court created a 
novel, state-law bar to Farmers’ due process 
challenge to the punitive damages award.  This too 
exemplifies a troubling trend of state courts 
exploiting newly-minted procedural rules to defeat 
federal due process protections. 

I. PLAINTIFFS’ NEW CLAIM THAT FARMERS 

WAIVED THE RELIANCE ISSUE IS BASELESS. 

Plaintiffs argue that Farmers waived its due 
process challenge to Plaintiffs’ attempt to prove 
classwide reliance.  Opp. 15–16.  But Farmers 
specifically raised this issue below, Pet. App. 154a–
160a, and the Oregon Supreme Court squarely 
addressed it—twice, in fact.  See id. at 4a–5a 
(“According to Farmers, this court created an 
‘irrebuttable presumption’ that each member of the 
class relied on the misrepresentations on which 
plaintiffs’ fraud claim was based, . . . . [and] this 
court, in creating that irrebutable presumption, 
departed from ‘settled law’ in a way that violates due 
process by eliminating an element of fraud (reliance) 
in class actions that plaintiffs otherwise would have 
had to prove if the class members had pursued 
individual fraud claims.”); id. at 29a–45a.  This 
plainly “invokes this Court’s appellate jurisdiction.”  
Cox Broad. Corp. v. Cohn, 420 U.S. 469, 476 (1975); 
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Charleston Fed. Sav. & Loan Ass’n v. Alderson, 324 
U.S. 182, 185–86 (1945).  

In any event, Plaintiffs are wrong to suggest that 
the reliance issue was raised “only during the 
appellate phase of” this case.  Opp. 11.  Farmers 
challenged Plaintiffs’ missing evidence of classwide 
reliance at every stage of this case, including before 
the trial court.  See, e.g., Pet. App. 178a (“[T]here is 
no evidence common to the class which establishes 
that the absent class members relied . . . .”).   

II. THE OREGON COURTS’ MODIFICATION OF 

SUBSTANTIVE LAW TO ACCOMMODATE CLASS 

TREATMENT WARRANTS REVIEW. 

1. Plaintiffs’ primary response to Farmers’ 
first issue presented is to mischaracterize it.  They 
claim that Farmers asks this Court for a “categorical 
prohibition on classwide proof of reliance in support 
of a fraud claim.”  Opp. 22–23, 27.  Not true.  Well-
settled Oregon law requires Plaintiffs to prove actual 
reliance by each member of the class.  Pet. 21 (citing 
cases); Pet. App. 30a.  Because Plaintiffs were not 
able to prove actual reliance for every class member 
through classwide proof, the Oregon courts violated 
Farmers’ due process rights by imposing an 
irrebuttable presumption of reliance solely to 
facilitate class treatment of the claims.  Pet. 20–25. 

In an attempt to normalize what the Oregon 
Supreme Court did here, Plaintiffs cite other cases 
where courts have refused to foreclose the possibility 
of classwide proof of reliance.  Opp. 20–27.  But in 
the vast majority of these cases, the courts concluded 
that reliance was not susceptible to classwide proof, 
and thus correctly refused class treatment.  Henry 
Schein, Inc. v. Stromboe, 102 S.W.3d 675 (Tex. 2002) 
(cited at Opp. 21), is an example.  While the Texas 
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Supreme Court in Stromboe opined that classwide 
treatment of reliance may be possible “when 
classwide evidence exists,” it also emphasized that 
class members must be “held to the same standards 
of proof of reliance . . . that they would be required to 
meet if each sued individually.”  Id. at 693.  The 
Texas court quickly concluded that no classwide 
evidence of reliance actually existed and rejected 
classwide adjudication.  Id. at 694.  The Oregon 
Supreme Court did the same thing in Newman v. 
Tualatin Development Co., 597 P.2d 800, 804 (Or. 
1979).   

Here, in contrast, the Oregon Supreme Court did 
not identify any classwide proof of actual reliance, 
yet permitted the class action to proceed nonetheless.  
See Pet. App. 61a, 69a n.6 (Balmer, J., dissenting).  
Departing from earlier Oregon cases—and staking 
out a position in conflict with the decisions of 
numerous other courts like the Texas Supreme 
Court, see Pet. 23–25, PLF Br. 3–11—the Oregon 
court responded to the missing classwide evidence of 
reliance by inventing an irrebuttable presumption.  
That alteration of the elements of Plaintiffs’ claims 
and Farmers’ defenses to facilitate class treatment is 
the real issue presented by this case.  By doing so, 
the Oregon Supreme Court altered the substantive 
law without notice and fatally undermined the 
representativeness of this class action, thereby 
violating Farmers’ due process right to assert every 
available defense.  See Taylor v. Sturgell, 553 U.S. 
880, 891, 894 (2008); Phillips Petroleum Co. v. 
Shutts, 472 U.S. 797, 812 (1985); Lindsey v. Normet, 
405 U.S. 56, 66 (1972); cf. Wal-Mart Stores, Inc. v. 
Dukes, 131 S. Ct. 2541, 2550, 2561 (2011). 
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Plaintiffs emphasize that the Oregon Supreme 
Court majority did not admit that it created a new 
presumption.  Opp. 13.  That is hardly surprising.  
As one state supreme court justice very recently 
observed, “more often than not, . . . substantive 
changes in the law favorable to consumer classes” 
are “not being presented to our courts as the matters 
of substantive law they truly represent.”  Samuel-
Bassett v. Kia Motors Am., Inc., 2011 Pa. LEXIS 
2896, at *146 (Pa. Dec. 2, 2011) (Saylor, J., 
dissenting).  And as the dissent recognized here, the 
Oregon Supreme Court majority quite clearly created 
and imposed a presumption of classwide reliance in 
this case.  Pet. App. 63a–64a (Balmer, J., dissenting) 
(“[T]he majority creates the very presumption [of 
classwide reliance] that [other cases] caution 
against.”). 

2. Every Oregon court to consider this case 
acknowledged that, under Oregon law, a “basic 
element[] of fraud is reliance.”  Kubeck v. Consol. 
Underwriters, 517 P.2d 1039, 1042 (Or. 1974).  Yet 
when Farmers brought to the trial court’s attention 
that Plaintiffs had provided no classwide proof of 
actual reliance, the court “never discussed any actual 
reliance,” but instead simply “presumed that reliance 
could be found because there was evidence of 
misrepresentation.”  Pet. App. 69a n.6 (Balmer, J., 
dissenting); id. at 204a–205a.  The Oregon Court of 
Appeals, also unable to point to any classwide 
reliance evidence, likewise held that Farmers’ 
purported misrepresentations were sufficient to 
allow the jury to infer reliance.  Id. at 90a.  Although 
neither court expressly acknowledged that they had 
created a presumption of classwide reliance, that is 
precisely what they did.  
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The Oregon Supreme Court could not identify 
any classwide evidence of actual reliance either.  Nor 
was its reliance holding based on a logical inference 
drawn from any evidence that could have persuaded 
the jury of actual reliance by every class member.  As 
Justice Balmer explained, “[t]o put it bluntly, 
. . . . there is virtually no [such] evidence.”  Pet. App. 
59a–60a (Balmer, J., dissenting).  Instead, the 
majority simply ruled that the “class as a whole” had 
satisfied the reliance element of fraud because, at 
least for this type of insurance, “an insured’s reliance 
. . . is inherent in the purchase of insurance.”  Id. at 
34a, 43a.  The Oregon Supreme Court thus did 
exactly what the lower courts had done—it imposed 
an irrebuttable presumption of classwide reliance.  
See id. at 63a–64a (Balmer, J., dissenting).  But the 
majority’s proffered rationale—that reliance is 
inherent in the purchase of insurance—is plainly 
inadequate to cover the entire class in this case, 
especially because some of the class members here 
were merely injured beneficiaries who never 
“purchased” the insurance themselves and thus could 
not possibly have relied on anything.  Pet. 19 
(emphasis omitted).   

Farmers pointed this out to the Oregon Supreme 
Court.  See Pet. App. 159a n.1.  Yet the majority 
simply ignored this glaring defect.  Plaintiffs have 
tried to change the subject, arguing that Farmers 
never challenged the inclusion of non-purchasers in 
the class before its motion for reconsideration.  Opp. 
11.  But Farmers does not challenge the composition 
of the class; it merely argues that the majority’s 
novel basis for finding classwide reliance fails on its 
face.  Farmers had no reason to make this argument 
until the Oregon Supreme Court made its ruling. 
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The Oregon courts created a presumption of 
reliance to make this case work as a class action, 
using procedure to defeat substantive rights—a 
classic due process violation.  As Farmers’ petition 
explained, that modification of substantive law 
conflicts with decisions of other courts, which reject 
this approach.  Pet. 15, 20–26.2 

3.  Plaintiffs claim that “state courts are not 
altering substantive law to adjudicate individual 
claims as class actions.”  Opp. 17 (capitalization 
altered).  But the evidence proves otherwise.  In its 
petition, Farmers discussed numerous recent cases 
and an article demonstrating this “important trend.”  
Pet. 25–26 (internal quotation marks omitted).  Just 
this past month, the Pennsylvania Supreme Court 
endorsed “substantive changes in the law favorable 
to consumer classes” in order to enable class 
treatment.  Samuel-Bassett, 2011 Pa. LEXIS 2896, at 
*146 (Saylor, J., dissenting).  Amici have confirmed 
this problem.  See Chamber Br. 8–14; PLF Br. 3–11; 
see also Pet. 23–30, Thomas v. Alcoser, No. 11-308 
(Sep. 6, 2011); Br. of WLF et al. as Amici, Alcoser, 
No. 11-308 (Oct. 7, 2011).  And Justice Scalia 
recently expressed concern about this “important 
question.”  Philip Morris USA Inc. v. Scott, 131 S. Ct. 
1, 4 (2010) (Scalia, J., in chambers). 

                                            
 2 Plaintiffs claim that Farmers “admitted” that the six class 

members who testified relied on their PIP benefits.  Opp. 10, 19 

(citing Pet. App. 178a).  That is false.  See Pet. App. 178a.  The 

majority of the testifying class members did not even mention 

reliance.  See id. at 59a–60a (Balmer, J., dissenting) (“[T]here is 

scant evidence that any plaintiff relied . . . .”).  Even if all six 

members had testified as to reliance, it would hardly be 

probative of reliance by every member of the class.  
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III. THE OREGON SUPREME COURT’S APPLICATION 

OF A NOVEL PROCEDURAL RULE TO BAR 

CONSTITUTIONAL REVIEW OF PUNITIVE 

DAMAGES WARRANTS REVIEW. 

The Oregon Supreme Court went to 
extraordinary lengths to defeat Farmers’ federal 
constitutional rights.  The intermediate court of 
appeals, after full briefing and argument on the 
merits by both sides, found that the punitive damage 
award was so grossly excessive that it violated the 
due process principles established by this Court in 
State Farm Mutual Automobile Insurance Co. v. 
Campbell, 538 U.S. 408 (2003), and BMW of North 
America, Inc. v. Gore, 517 U.S. 559 (1996).  Pet. App. 
98a–111a.  Yet the Oregon Supreme Court, after full 
briefing and argument on the merits by both sides, 
found waiver and reinstated the punishment.  Id. at 
45a–56a.  In doing so, even the Oregon Supreme 
Court acknowledged it was “answer[ing] a procedural 
question that had not been raised or resolved before.”  
Id. at 7a.  

This Court has held that federal constitutional 
claims cannot be barred by state procedural rules 
“unannounced at the time of . . . trial,” even if those 
rules “in retrospect . . . form part of a consistent 
pattern of procedures.”  Ford v. Georgia, 498 U.S. 
411, 423–24 (1991).  None of Plaintiffs’ attempts to 
circumvent this clear rule are persuasive. 

1. Plaintiffs claim that Oregon trial courts 
retain jurisdiction to enter later findings of fact and 
conclusions of law, so long as they enter a bare 
placeholder order before Rule 64F’s 55-day deadline.  
Opp. 30.  Tellingly, they do not cite a single authority 
for that proposition.  There is none, as the Oregon 
Supreme Court admitted.  Pet. App. 6a–7a.  Nothing 
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in the text of Rule 64F—which requires that a 
motion “shall be heard and determined . . . within 55 
days . . ., and not thereafter,” Or. R. Civ. P. 64F(1) 
(emphases added)—suggests that.  Nor do the 
Oregon Supreme Court’s earlier explications of the 
rule, which made clear that it is “jurisdiction[al]” and 
“contemplates a final appealable order.”  Ernst v. 
Logan Oldsmobile Co., 302 P.2d 220, 221 (Or. 1956) 
(per curiam) (emphasis added).  Indeed, the very 
purpose of the rule’s enactment, which was to stop 
“the practice [that] once prevailed among some 
judges to keep motions for a new trial under 
advisement for an unreasonable length of time,” 
Nendel v. Meyers, 94 P.2d 680, 681 (Or. 1939) (en 
banc), belies such a construction. 

Plaintiffs also point to the trial court’s oral 
statements about waiver that were never part of its 
signed order.  See Opp. 4, 15, 32.  But here again, 
until the Oregon Supreme Court’s decision, Oregon 
law was clear that “a statement from the bench does 
not constitute an order or a judgment until it 
appears in a written order or judgment.”  In re 
Marriage of Conley, 776 P.2d 860, 861 (Or. Ct. App. 
1989); see also State v. Sperry, 945 P.2d 546, 551 (Or. 
Ct. App. 1997); White v. Simpson, 915 P.2d 1004, 
1009 n.5 (Or. Ct. App. 1996).  Plaintiffs do not argue 
otherwise. 

2. Plaintiffs now argue that Farmers “invited” 
the trial court’s “error.”  Opp. 32–34.  But Farmers 
does not claim that the trial court erred by filing 
findings and conclusions after the 55-day deadline.  
Rather, Farmers had no obligation to specifically 
challenge them on appeal.  Moreover, Farmers by no 
means “invited” or “approved” the trial court’s action, 
which Plaintiffs’ own discussion makes evident.  Id. 



10 

 

at 33–34.  It was Plaintiffs’ counsel who suggested 
that the court could issue findings of fact and 
conclusions of law “after the 55-day time period 
without doing any harm.”  Pet. App. 220a.  Farmers’ 
counsel informed the court that, on that specific 
issue, “we don’t really have a position.  That’s up to 
your Honor.”  Id. at 222a.  In any event, even if 
Farmers had somehow invited the trial court’s 
decision to ignore the 55-day deadline (which it did 
not), it would not matter.  Rule 64F’s deadline is 
jurisdictional.  McCollum v. Kmart Corp., 226 P.3d 
703, 705 (Or. 2010) (en banc) (citing cases).  “It is 
elementary that consent does not confer jurisdiction.  
The stipulation of counsel amounts to no more than 
consent.”  W. Land & Irrigation Co. v. Humfeld, 247 
P. 143, 145 (Or. 1926).  Regardless whether Farmers 
(or any other party) agreed to the trial court’s 
untimely entry of finding of facts and conclusions of 
law, the court lacked jurisdiction to do so, and they 
were ineffective. 

Plaintiffs also contend that it is “black-letter law” 
that Farmers had to challenge all grounds asserted 
by the successful party, even if the trial court’s order 
did not specify the basis of its ruling.  Opp. 35.  
Plaintiffs do not cite any authority so holding, 
because there is no such law.  The Oregon cases cited 
by Plaintiffs, id., merely hold that a court of appeals 
can affirm on any ground stated by the prevailing 
party, or even on an unstated ground.  That is 
obviously quite different than saying that an 
appellant must specifically foresee and appeal every 
possible ground of affirmance, whether it formed the 
basis for the trial court’s ruling or not.   

3. Finally, Plaintiffs complain that Farmers’ 
discussion of the Oregon Supreme Court’s past cases 
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is “attack[ing] . . . the integrity” of that court.  Opp. 
2–3.  This Court has repeatedly stressed that federal 
constitutional rights are not to be thwarted by novel 
state-law procedural bars.  Pet. 27–28 (citing cases).  
Yet that is exactly what the Oregon Supreme Court 
has done—repeatedly.  Far from “attack[ing]” the 
Oregon Supreme Court, Farmers has merely pointed 
out a very relevant—and very disturbing—trend.  
This trend is no secret.  Amici have described it at 
length.  See PLF Br. 18–21.  It has even been 
reported in the news.  See, e.g., Mark Sherman, 
Despite Title, Supreme Court Not Always Last Word, 
Associated Press, Nov. 13, 2011.   

Plaintiffs insist that no such trend exists, 
pointing to Philip Morris USA v. Williams, 556 U.S. 
178 (2009) (per curiam), where the Court dismissed 
the “petition making that allegation as improvidently 
granted.”  Opp. 10.  “Of course, ‘[t]he denial of a writ 
of certiorari imports no expression of opinion upon 
the merits of the case, as the bar has been told many 
times.’”  Missouri v. Jenkins, 515 U.S. 70, 85 (1995) 
(alteration in original) (quoting United States v. 
Carver, 260 U.S. 482, 490 (1923)).   

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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